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PREFACE. 


Tiie  one  hundred  and  thirty-one  cases  reported  in  full, 
and  over  one  hundred,  in  addition,  of  which  memoranda 
are  given  in  notes,  in  this  volume,  were  decided,  for  the 
most  part,  between  April  1,  1894  and  September  1,  1895. 
Henceforward,  it  is  the  purpose  to  publish  a  volume  each 
y»'ar,  commencing  with  September  1st,  the  close  of  the 
summer  vacation  period.  That  there  will  be  suflBcient 
ca.<es  for  this  purpose  seems  certain,  consideifing  the  steady 
iucruase  of  litigation  upon  most  of  the  subjects  concerned. 

Volume  VI  will  contain  several  interesting  opinions  not 
previously  published,  which  have  been  kindly  furnished 
by  counsel.  Additional  ones  would  be  thankfully  received, 
especially  upon  such  important  topics  as  interference  of 
ehctrical  uses,  and  occupation  of  highways  for  mainten- 
ance of  electrical  appliances,  including  rights  of  abutting 
land-ownurs. 
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Harrisburg  a  Mechanicsburg  Electric  Railway  Co. 
y.  Harrisburg,  Carlisle  &  Chambersburg  Turnpikb 
Co. 

Cumberland  Co.  (Pa.)  Court  of  Common  Pleas,  Nov.  14, 1894. 

(15  Pa.  Co.  Ct.  Rep.  889.) 

Electric  street  railway.— Street  use.— Municipal  consent.— Rights 

of  turnpike  company. 

In  face  of  a  constitutional  prohibition  of  the  construction  of  a  street 
railway  within  the  limits  of  a  municipal  corporation,  without  the  con- 
sent of  its  local  authorities,  a  right  of  way  for  an  electric  street  railway 
upon  a  turnpike  road  cannot  be  condemned  without  such  consent  first  had 
and  obtained. 

Cases  of  this  series  cited  in  opinion  appear  in  bold  faced  type :  Penna.  R. 
R,  Co.  V.  Braddock  Elec.  Ry,  Co.^  vol.  4,  p.  249. 

Rule  to  set  aside  appointment  of  viewers. 

William  Trickett  and  E.  J.  McCune,  for  rule. 

Robert  Snodgrass,  J.  M.  Weakley  and  A.  G.  Miller,  contra. 

Ermentrout,  p.  J.,  Twenty-third  Judicial  District, 
specially  presiding:  The  Harrisburg  &  MechanicsbuFg 
Electric  Railway  Company  is  a  corporation  created  under 
and  subject  to  the  Constitution  of  1874  and  the  provisions 
of  the  street  railway  act  of  May  14,  1889,  P.  L.  211. 

It  desires  to  construct  its  railway  upon  the  Harrisburg, 
Carlisle  A  Chambersburg  Turnpike  Company  for  a  distance 
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of  about  two  and  one-half  miles  in  East  Pennsboro  town- 
ship, Cumberland  county.  The  consent  of  the  local 
authorities  of  this  township  to  the  construction  of  its  rail- 
way has  not  been  obtained. 

Availing  itself  of  the  provisions  of  sees.  17  and  14  of  the 
act  of  1889,  it  presented  to  the  court  its  petition  for  the 
appointment  of  viewers.  Viewers  were  appointed  and  a 
report  was  filed.  To  this  action  the  turnpike  company 
excepted,  and,  for  the  purposes  of  this  case,  we  are  to 
assume  that  the  exceptions  were  filed  in  time  to  have  all 
questions  raised  therein  fully  and  legally  determined. 

The  first  exception  alleges,  substantially,  that  the  con- 
sent of  the  local  authorities  of  the  township  not  having 
been  obtained,  neither  the  appointment  of  viewers  nor 
assessment  of  damages  can  be  made. 

Under  sec.  9,  art.  XVII,  of  the  Constitution  of  1874,  it 
is  provided  that  **no  street  passenger  railway  shall  be  con- 
structed within  the  limits  of  any  city,  borough  or  town- 
ship without  the  consent  of  its  local  authorities."  Section 
15  of  the  act  of  May  14,  1889,  simply  repeats  this  constitu- 
tional provision;  and,  as  if  to  emphasize  the  fact  that  the 
consent  of  the  local  authorities  is  a  prerequisite  to  the  con- 
struction, sec.  16  provides  that  the  railway  company 
** shall  in  good  faith  commence  the  construction  thereof 
within  one  year  after  the  consent  of  the  proper  local 
authorities  of  the  city,  borough  or  township  within  which 
the  same  is  located,  shall  have  been  obtained. ' ' 

In  the  case  of  Larimer  Ry,  Co.  v.  Railway  Co,^  137  Pa. 
533  (Mr.  Justice  Clark  rendering  the  opinion),  our 
Supreme  Court  indicates  the  scope  and  character  of  the 
charter  rights  of  corporations  of  this  character.  He  says 
(p.  547) :  **The  charter  gave  the  company  a  legal  existence, 
clothed  it  with  corporate  power,  placing  it  in  a  position 
to  undertake  the  purposes  for  which  it  was  organized  and 
to  solicit  the  privilege  of  entering  upon  the  streets  in  ques- 
tion to  construct  their  road,  but  their  right  to  do  so  wa*' 
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expressly  conditioned  upon  the  action  of  the  councils  to 
that  eflFect.  The  consent  of  the  city  (local  authorities)  is 
a  condition  precedent  to  the  exercise  of  their  rights  under 
the  charter.  Without  this  they  have  no  right,  present  or 
prospective,  to  construct  their  railway  upon  the  highways 
of  the  city,  for  non  constat  that  this  consent  will  ever  be 
given.  The  unauthorized  occupation  of  a  public  street  by 
a  railway  track  may  be  regarded  as  a  nuisance  per  ae, 
which  will  be  enjoined.'' 

That  a  turnpike  is  a  highway  in  contemplation  of  the 
act,  is  apparent  from  the  fact  that  the  act  provides,  in  the 
1st  section,  for  the  construction  upon  any  **  street  or  high- 
way," and  in  sec.  17  makes  special  provision  for  compen- 
sation in  using  the  turnpike  which  forms  part  of  the  route 
of  the  **  streets  or  highways  required  to  be  designated  in 
said  1st  section." 

In  Steelton  Borough  v.  East  Harrisburg  Passenger  Ry,  Co,, 
1  Pa.  Dist.  Rep.  667,  the  railway  company  sought  to  con- 
struct its  railway,  within  the  limits  of  the  borough,  upon 
the  turnpike  road,  with  the  consent  of  the  turnpike  com- 
pany, and  without  the   consent  of  the  borough  authorities. 
President  Judge  Simonton  granted  an  injunction  restrain- 
ing  it   from  so  doing,   holding   that  "the  turnpike  is  a 
public  highway,  it  is  within  the  limits  of  the  borough, 
and  as  the  defendant  obtains  its  right  to  exist  from  this 
act  of  1889,  it  sems  to  us  too  clear  for  argument  that  it  is 
bound  by  the   express  words  of  the  act,   and,   therefore, 
must  have  the  consent  of  the  borough  authorities  before  it 
can  construct  a  railway  within  the  limits  of  the  borough." 
In   Northern  Central  Railway   Co,  v.  Com,,    90   Pa.    300, 
this  very  turnpike  was  held  to  be  a  public  highway,  the 
court  sajring:  *'The  main  object  and  purpose  of  a  turnpike 
is  to  provide  a  public  highway  of  a  superior  quality.     It  is 
not  constructed  under  the  supervision  of  municipal  officers, 
yet  it  is  by  virtue  of  public  authority,  and  for  public  pur- 
X)086S.     It  differs  from  a  common  highway  in  the  fact  that 
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it  is  not  constructed,  in  the  first  instance,  at  the  public 
expense,  and  the  cost  of  construction  is  reimbursed  by  the 
payment  of  toll  imposed  by  authority  of  law.'* 

Though  primarily  the  company  is  bound  to  keep  it  in 
repair,  yet  when  this  primary  obligation  ceases,  and  the 
turnpike  is  abandoned  by  the  company,  it  remains  a  public 
highway,  and  the  duty  is  imposed  on  the  municipality  in 
which  it  is  located  to  take  charge  of  the  road,  and  put  and 
keep  it  in  repair  in  the  same  manner  as  if  it  were  a  country 
road.     Pittsburg  R  R.  Co.  v.  Com.,  104  Pa.  583. 

Even  though  the  abandonment  may  be  remote,  yet  the 
township  has  a  right  then  to  receive  it  disencumbered  of 
all  tracks,  poles,  sills  and  obstructions  placed  upon  it  with- 
out its  consent.  Even  when  not  abandoned,  there  remains 
a  general  control  over  it,  as  a  highway,  and  the  local 
authorities  have  a  duty  to  perform  towards  the  public  in 
seeing  that  it  is  properly  maintained  as  such.  As  was 
said  in  the  Matter  of  the  Application  of  the  Rochester  Railway 
Company  J  123  New  York,  351:  **  Though  a  turnpike  cor- 
poration acquires  a  right  to  the  use  and  control  of  the 
highway  for  its  purposes,  some  duty  of  supervision  and 
some  control  still  remains  in  the  local  authorities.  The 
adjoining  land-owners  and  the  public  generally  are 
interested  in  having  the  highways  maintained  suitably  for 
the  public  use  and  in  preventing  their  diversions  to  other 
uses,  or  their  subjection  to  other  burdens,  until  there  shall 
exist  some  controlling  reason  and  a  due  authorization  for 
the  new  use.  It  cannot  properly  be  said  that  this  turn* 
pike  company,  this  private  corporation,  has  so  far  suc- 
ceeded to  the  powers  and  rights  of  the  town  officers  as  to 
be  able  to  determine  such  questions  and  to  release  the 
interests  of  the  public.  The  highway  commissioners  are 
vested  with  a  general  control  over  the  public  highways,  and 
they  have  a  duty  to  perform  towards  the  public,  in  con- 
nection with  their  proper  maintenance  as  such.** 

These  principles  emphasize  the  propriety  of  requiring 


PENNSYLVANIA,  1894. 


Bailway  Co.  y.  Turnpike  Co. 


"consent**  for  any  construction  ** within  the  limits"  of  the 
township. 

It  is  contended,  however,  that  the  turnpike  company 
cannot  set  up  this  want  of  consent.  In  the  case  of  Lari- 
mer Ry.  Co.  V.  Railway  Co.,  supra,  p.  547,  it  was  held  that 
'*  although  the  authorized  occupation  of  a  public  street  by 
a  railway  track  may  be  regarded  as  a  nuisance  per  se, 
which  will  be  enjoined,  chancery  will  not  restrain  an  act 
which  affects  the  whole  community,  at  the  suit  of  a  private 
citizen  or  corporation,  unless  the  plaintiff  can  make  out  a 
case  of  special  damage." 

It  must  follow,  however,  from  this  decision,  that  even 
though  the  local  authorities  do  not  move  to  restrain,  the 
party  who  suffers  special  damage  may  do  so.  It  is  clear, 
also,  that  the  construction  of  the  railway  would  work  sub- 
stantial interference  with  and  impairment  of  the  valuable 
franchise  of  the  company  and  cause  special  damage.  This 
special  damage  is  made  the  subject  of  compensation  by  the 
act.  Therefore,  the  company  could  restrain  the  threatened 
nuisance  until  the  consent  of  the  local  authorities  is 
obtained. 

The  1st  section  of  the  act  of  June  19,  1871,  P.  L.  1360, 
also  makes  provision  for  a  case  of  this  character,  and  pro- 
vides''that  in  all  proceedings,  in  courts  of  law  or  equity 
of  this  commonwealth,  in  which  it  is  alleged  that  the 
private  rights  of  individuals  or  the  rights  or  franchises  of 
other  corpK)rations  are  injured  or  invaded  by  any  corpora- 
tion claiming  to  have  a  right  or  franchise  to  do  the  act 
from  which  such  injury  results,  it  shall  be  the  duty  of  the 
court  in  which  such  proceedings  are  had,  to  examine, 
inquire  and  ascertain  whether  such  corporation  does  in 
fact  possess  the  right  or  franchise  to  do  the  act  from  which 
such  alleged  injury  to  private  rights,  or  to  the  rights  and 
franchises  of  other  corporations,  results,  and  if  such  rights 
or  franchises  have  not  been  conferred  upon  such  corpora- 
tions, such  courts,  if  exercising  equitable  power,  shall,  by 
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injunction,  at  suit  of  the  private  parties  or  other  corpora- 
tions, restrain  such  injurious  acts.' 

Electric  railways  are  within  the  purview  of  the  act  of 
1871,  and  the  act  of  1889  in  no  wise  restricts  the  jurisdic- 
tion conferred  by  it.  J^enna.  JS.  JS.  Co.  v.  Braddock 
JSlec.  Ry;  152  Pa.  116;  Germantown  Pass.  R.  R.  Co,  v. 
Citizens'  Pass.  R.  R.  Co.,  152  Pa.  138. 

Had  the  turnpike  company,  in  the  way  pointed  out  by 
this  act,  asked  the  railway  company  to  be  restrained,  the 
facts  of  this  case  would  have  fully  warranted  the  issuing 
of  an  injunction. 

But  apart  from  this  remedy  by  injunction,  the  law  ought 
not  and  will  not  lend  its  aid  to  the  perpetration  and 
maintenance  of  a  nuisance,  under  cover  of  an  assessment 
for  damages.  Property  owners  specially  damaged  have  a 
right  to  except  to  such  proceedings.  This  principle  of  law 
seems  to  have  been  decided  in  the  case  of  Philadelphia  & 
Reading  Railroad  Company  v.  Kensington  &  Tacony  Railroad 
Company,  33  W.  N.  C.  182,  wherein  an  injunction  was 
granted  to  restrain  the  railroad  company  from  condemning 
private  property  on  the  line  of  the  route  until  municipal 
consent  had  been  given  to  the  crossing  of  certain  streets  at 
another  part  of  the  charter  line.  The  bill,  inter  alia, 
alleged  that  the  consent  of  the  city  of  Philadelphia  to 
enter  upon  and  occupy  any  street  therein  in  accordance 
with  the  12th  section  of  the  act  of  April  4,  1868,  had  not 
been  obtained,  and  it  was  alleged  the  want  of  consent 
could  be  taken  advantage  of  by  the  owner  of  private  prop- 
erty, inasmuch  as  the  want  of  consent  went  to  the  right 
of  the  defendant  to  build  its  railroad.  The  decision  of  this 
case  was  evidently  based  upon  a  literal  interpretation  of 
the  clause  in  question  and  that  the  consent  of  the  local 
authorities  is  necessary,  whether  the  railway  is  intended 
to  be  placed  upon  the  ordinary  streets  and  highways 
required  to  be  kept  in  repair  by  the  supervisors,  or  upon 
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turnpikes.     No  other  State  or  local  authority  has  been 
called  to  our  attention. 

But  the  well  considered  case  of  In  the  Matter  of  the  Appli- 
cation  of  the  Rochester  Electric  Railway  Company,  123  N.  Y. 
351,  above  cited,  decides  this  question  squarely.  The 
company  sought  to  condemn  property  under  a  railway  law 
analogous  in  almost  every  respect  to  the  one  under  discus- 
sion, the  property  owner  excepting  to  the  proceedings 
because  the  consent  of  the  local  authorities  had  not  been 
obtained.  We  quote  from  pages  358  and  361  of  the 
opinion:  *'The  design  of  the  people,  as  manifested  in  the 
Constitution  and  again  in  this  act,  was  to  guard  the  public 
generally  against  these  invasions  of  streets  and  highways 
by  railways  under  authority  of  legislative  grants,  and 
the  protection  was  provided  for  by  the  imposition 
of  the  conditions,  in  every  case  of  a  projected  street  rail- 
road, that  the  project  should  be  approved  by  the  local 
authorities  .  .  .  Sufficient  vitality  and  strength  to  go 
on  with  and  to  construct  a  railroad  do  not  exist  in  the 
newly  formed  corporation,  until  imposed  by  the  consent 
of  the  local  authorities.  Until  that  moment,  when  the 
company  can  assert  that  the  statutory  conditions  of  its 
rights  to  be  and  to  do  are  fulfilled,  it  cannot,  strictly  nor 
justly,  be  said  that  it  is  in  a  position  legally  to  deprive 
the  land-owner  of  his  property.  By  organization  under 
the  act  it  has  become  a  corporation,  but  with  no  authority 
as  yet  to  construct  and  operate  a  railroad  upon  a  street  or 
highway.  ...  It  may  be  a  corporation,  but  it  has 
no  power  to  take  a  step  in  the  direction  of  occupying  the 
street  or  highway,  because  it  is,  in  eflfect,  inhibited  by  the 
condition  of  its  charter  from  doing  so,  while  the  consent 
to  the  appropriation  of  the  street  or  highway  to  railroad 
uses  is  lacking.  ...  It  would  be,  manifestly,  unjust 
to  hold  otherwise,  as  to  the  necessity  of  first  showing  com- 
pliance with  these  constitutionally  imposed  conditions 
before  a  proceeding  can  be  maintained  which  has  in  its  end 
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the  taking  of  private  property  against  the  consent  of  the 
owner.  His  interests  should  not  be  permitted  to  be  affected 
by  the  burden  and  cloud  of  such  proceedings,  when  it  does 
not  appear  that  the  right  to  construct  its  railroad  is  yet 
vested  in  the  corporation.  .  .  .  Where  it  is  sought, 
by  resort  to  the  special  proceeding  authorized  by  the  stat- 
ute, to  take  lands,  in  invitum  the  owner,  they  must  be 
followed  strictly,  or  they  are  unavailing.  It  is  only  when 
the  steps  are  all  taken,  which  the  sovereign  power  has 
prescribed,  that  title  to  the  private  property  is  transferred 
from  its  owner." 

The  first  exception  is,  therefore,  sustained. 

The  second,  third  and  fourth  exceptions  relating  to  the 
alleged  acquired  right  of  way  of  the  Susquehanna  Rail- 
way Company  and  their  priority  of  charter  are  dismissed. 
These  rights  cannot  be  adjudicated  in  this  proceeding. 
The  Susquehanna  Railway  Company  are  not  a  party  to 
these  proceedings,  and  we  cannot,  therefore,  adjudicate  as 
to  any  of  their  rights  in  the  premises. 

The  rule  to  show  cause  why  the  appointment  of  viewer! 
and  report  of  viewers  should  not  be  set  aside  is  made 
absolute. 


Note.— See  note  to  Harriaburg  v.  Penna,  Teleph.  Co,,po9f. 


Dbnver  Tramway  Co.  v.  Londoner,  Mayor,  et  al. 

Colorado  Supreme  Courts  SejU.  i7, 1S94, 

(20  Ck>l.  150.) 
Electric  street  railway.— Street  use.— Municipal  control. 

(Head  note  by  the  court): 
The  city  of  Denver  passed  an  ordinance  gp^nting  the  right  of  way  through 
its  streets  to  a  street  railway  company  to  construct  the  road  and  operate 
its  cars  by  electricity ;  this  was  done  by  the  city  before  the  charter  con- 
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tained  any  ezprees  provision  authorizing  such  grant ;  and  thereupon 
the  city  passed  ordinances  recognizing  its  prior  grant  as  valid,  and  pro- 
viding specially  for  its  enjoyment  to  a  certain  extent ;  acting  upon  such 
legislative  and  municipal  authority,  the  railway  company  occupied  cer- 
tain streets  for  the  purpose  granted,  and  expended  large  sums  of  money 
in  and  about  the  construction  of  its  electric  lines ;  heldy  that  the  execu- 
tive officers  of  the  city  could  not,  while  such  municipal  consent  remained 
unrevoked,  justly  deny  the  right  of  the  street  railway  company  to  com- 
plete the  work  already  begun,  nor  treat  its  employes  as  trespassers  for 
prosecuting  such  work. 
Coses  of  this  series  cited  in  opinion  appear  in  bold  faced  type :  Mutual 
Union  Tel.  Co.  v.  Chicago^  vol.  1,  p.  608. 

Appeal  from  decree  of  District  Court,  Arapahoe  county, 
dissolving  temporary  injunction  and  dismissing  bill  in 
action,  brought  to  restrain  mayor  and  chief  of  police  of  city 
of  Denver  from  interfering  with  the  employes  of  plaintiff, 
an  electric  street  railway,  in  the  construction  of  its  lines. 
Said  employes  had  been  arrested  as  trespassers,  upon  the 
ground  that  the  construction  of  the  electric  lines  was  with- 
out authority.     Facts  stated  in  opinion. 

On  Rehearing. 

/.  JT.  Brown,  L.  S.  Dixon,  Hugh  Butler,  and  A.  M,  Steven- 
9on,  for  plaintiff  in  error. 

John  F.   Shafroth,   G.  W.  Whitford,  F.  A.  Williams,  and 
A.  B.  Seaman,  for  defendants  in  error. 

Wolcott  &  Vaile,  amici  curiae. 

Pbb  Curiam:  In  the  opinion  originally  promulgated  in 
this  case  it  was  said:  **  The  particular  relief  sought  by  the 
action  is  rendered  nugatory  by  the  completion  of  the  line 
of  railway  in  controversy  under  subsequent  State  and 
municipal  legislation."  But  in  the  preparation  of  that 
opinion  it  was  assumed  that  counsel  for  plaintiflF  had  con- 
ceded the  power  of  defendants  (the  mayor  and  chief  of 
police)    to  question  the  validity  of  the   authority   under 
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which  the  plaintiff  company  was  constructing  its  electric 
lines.  Such  was  our  understanding  of  their  oral  argu- 
ments; and  upon  this  assumption  it  was  said:  **  The  sole 
question  submitted  for  determination  is  whether  the 
municipal  authorities  of  the  city  of  Denver  were  authorized 
to  grant,  in  perpetuity,  the  privilege  of  constructing  lines 
of  street  railway  to  be  operated  by  electricity,  at  the  time 
of  the  enactment  of  the  ordinance.'* 

By  the  petition  and  briefs  for  a  rehearing,  counsel 
insisted  that  their  oral  arguments  were  misunderstood ;  that 
they  did  not  make,  nor  Intend  to  make,  any  such  conces- 
sion. There  being  no  written  evidence  of  such  concession, 
it  could  not  be  insisted  on  as  against  the  denial  of  honor- 
able counsel,  and  so  a  rehearing  was  granted. 

Upon  re-argument  and  re-examination  our  conclusion  is 
that  this  court  ought  not  to  express  an  opinion  as  to  the 
extent  of  the  rights  or  privileges  of  the  plaintiff  company 
under  Ordinance  No.  3,  of  February  6,  1885,  hereinafter 
quoted,  except  so  far  as  may  be  necessary  to  determine 
whether  the  mayor  and  chief  of  police  of  the  city  were  jus- 
tified in  interfering  as  they  did  with  the  employes  of  said 
company  in  the  work  of  constructing  its  electric  lines  in 
December,  1889.  Whether  the  ordinance  granted  to  the 
plaintiff  company  a  privilege  in  perpetuity  is  not  material 
bo  the  determination  of  the  present  controversy. 

It  is  conceded  by  the  written  argument  of  counsel  for 
defendants  that  **the  matter  now  in  controversy  can  in  no 
way  affect  the  liability  of  the  plaintiff  in  error  (The  Tram- 
way Company)  or  its  right  to  the  use  and  enjoyment  of  the 
streets  for  railway  purposes  which  it  now  occupies." 

It  is  clear  that  there  is  not  at  the  present  time  any  actual 
living  controversy  as  to  the  use  of  the  streets  already 
occupied  by  the  plaintiff  company  for  electric  railway  pur- 
poses. It  will  be  time  enough  to  determine  whether  the 
company  has  a  valid  grant  of  right  of  way  (in  perpetuity 
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or  otherwise)  in  streets  not  occupied,  when  such  a  claim  ia 
asserted  and  actually  brought  in  issue. 

The  actual  question  now  presented  for  determination  ia 
simply  this :  Were  the  employes  of  the  plaintiff  company, 
in  prosecuting  the  work  of  constructing  the  electric  railway 
lines  of  said  company  through  the  streets  of  the  city  of 
Denver  in  December,  1889,  guilty  of  such  misconduct  as  to 
render  them  liable  to  be  interfered  with  and  treated  as 
trespassers  by  the  executive  oflScers  of  the  city?  The 
determination  of  this  question  involves  the  consideration 
of  the  laws  of  the  State,  and  also  the  ordinances  of  said 
city  as  they  existed  prior  to  and  at  that  date. 

The  Constitution  of  Colorado  has  always  contained  the 
following  provision : 

"  No  street  railroad  shall  be  constructed  within  any  city,  town  or  incor- 
porated village,  without  the  consent  of  the  local  authorities  having  con« 
trol  of  the  street  or  highway  proposed  to  be  occupied  by  such  street 
railroad."    Art.  15,  sec.  11. 

The  charter  of  the  city  of  Denver  as  amended  in  1883 
provided,  among  other  things,  that  the  city  council  should 
have  power  by  ordinance  as  follows,  to  wit : 

"  Forty-first.  To  permit  and  regulate  the  running  of  horse  railway  cars, 
or  cars  propelled  by  dummy  engines,  the  laying  down  tracks  for  the  same, 
the  transportation  of  passengers  thereon,  and  the  form  of  rail  to  be  used, 
upon  the  written  consent  of  the  owners  of  the  land  representing  more 
thon  one-half  of  the  frontage  of  the  street,  or  so  much  thereof  as  is  sought 
to  be  used  for  railroad  purposes. 

**  Forty-third.  To  regulate  and  prohibit  the  use  of  locomotive  engines 
snd  require  railroad  cars  to  be  propelled  by  other  power  than  that  of 
steam.     ..."  Art.  2,  sec.  17,  Session  Laws,  1883,  pp.  (V4,  65. 

While  the  foregoing  charter  provision  was  in  force,  the 
city  of  Denver  passed  an  ordinance  containing  the  fol- 
lowing: 

**  Section  1.  That  the  right  of  way  be,  and  the  same  is  hereby  granted 
to  The  Denver  Electric  and  Cable  Railway  Company,  its  successors  and 
aisigns,  to  build,  operate  and  maintain  a  single  or  double  track  railway, 
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with  the  switches,  turnouts,  side  tracks  and  other  appliances  necessary  for 
the  operation  of  the  same  in,  along  and  across  the  streets  of  the  oitj  of 
Denver,  said  railway  to  be  operated  by  power  transmitted  by  use  of 
electricity  or  by  cable."    See  Ordinance  No.  8,  adopted  Feb.  6, 1880. 

The  charter  of  the  city  of  Denver  as  amended  in  1886 
among  other  things  authorized  the  city 

'*To  regulate  the  use  of  locomotive  engines,  to  direct  and  control  the 
location  of  eabU  and  other  railroad  traeki.'*  Art.  2,  sec.  20,  Session  Laws, 
1 885,  p.  85. 

Under  the  charter  thus  amended  the  city  council  passed 
an  ordinance  expressly  recognizing  Ordinance  No.  3,  of 
February  6,  1885,  as  valid,  and  providing  for  its  enjoyment 
to  a  certain  extent  by  the  plaintiff  company.  See  Ordi- 
nances 28  and  29,  adopted  May  2  and  3,  1888. 

The  charter  of  the  city,  as  amended  in  March,  1889, 
authorized  the  city  council  by  ordinance : 

'*To  permit  and  regulate  the  running  of  horse  railway  cars,  or  cars  pro- 
pelled by  dummy  engines,  etible  or  eUctricity^  the  laying  down  tracks  for 
the  same,  the  transportation  of  passengers  thereon,  and  the  form  and  kind 
of  rail  to  be  used ;  and  to  require  railway  companies  using  streets  to  lay 
their  tracks  at  the  official  grade  thereof,  and  to  require  them  to  bring  such 
streets  between  the  sidewalks  to  the  official  grade  at  their  own  expense ; 
and  to  compel  them  to  pave  the  streets  between  their  tracks,  and  for  a 
distance  of  two  feet  upon  each  side  of  the  same.'*  Session  Laws  1889,  p. 
127. 

Subsequent  to  the  passage  of  this  amendment  the  city 
council  passed  an  ordinance  (No.  27,  adopted  May  13, 
1889),  recognizing  rights  of  way  theretofore  granted  for  the 
use  and  occupation  of  the  streets  and  avenues  of  the  city 
by  street  railway  cars  propelled  by  electricity  as  well  as  by 
horse  power,  dummy  engines,  cable  and  steam ;  such  ordi- 
nance provided  for  the  issuance  of  permits  by  the  city 
engineer  to  any  company  or  corporation  constructing  such 
railways  to  excavate  the  streets  for  that  purpose,  and  also 
contained  specific  regulations  concerning  the  manner  in 
which  the  streets  and  avenues  should  be  used  and  occupied 
for  such  purposes. 
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The  agreed  statement  of  facts  shows  that  permits  to  exca- 
vate were  issued  by  the  citj  engineer  to  the  plaintiff  com- 
pany in  accordance  with  the  requirements  of  Ordinance 
No.  27,  of  May,  1889,  and  that  such  permits  were  con- 
tinued up  to  December  9,  1889,  two  days  before  the  com- 
mencement of  this  action.  The  agreed  statement  of  facts 
also  shows  the  following: 

"That  during  the  month  of  May,  A.  D.  1889,  and  subse- 
quent thereto,  down  to  the  time  of  the  filing  of  the  com- 
plaint in  this  action,  the  said  plaintiff  company  was  the 
only  person  or  corporation  which  had  been,  as  it  claims, 
by  virtue  of  the  ordinances  above  set  forth,  granted  the 
right  of  way  to  use  and  occupy  any  of  the  streets  and 
avenues  of  the  city  of  Denver  for  the  purpose  of  laying  a 
track  or  tracks  to  be  used  in  running  cars  propelled  by 
electricity. 

'^That  at  the  time  of  the  passage  of  said  Ordinance  No. 
27,  A.  D.  1889,  there  was  no  other  ordinance  in  existence 
granting  or  purporting  to  grant  to  any  other  company  than 
the  said  plaintiff  the  right  to  construct  a  street  railroad  to 
be  operated  by  means  of  electricity." 

It  will  be  observed  that  all  the  foregoing  statutes  and 
ordinances,  as  well  as  the  constitutional  provision  above 
quoted,  were  adopted  before  the  action  in  this  case  was 
commenced. 

It  is  true,  the  charter  of  1883  did  not  specifically  authorize 
the  city  of  Denver  to  permit  the  operation  of  street  rail- 
ways by  electricity.  But  as  we  have  seen,  the  various 
amendments  to  the  charter  of  the  city  of  Denver  bear 
ample  proof  of  the  policy  of  our  legislation  in  the  matter 
of  the  location  and  operation  of  street  railways.  As  by  the 
progress  of  science,  discovery  and  invention,  new  kinds  of 
motive  power  have  been  found  useful  for  propelling  street 
railway  cars,  so  the  charter  has  been  amended  expressly 
authorizing  the  use  of  cable  power  in  1885,  and  electric 
power  in  1889  for  that  purpose,  in  addition  to  horse  power 
and  dummy  engines  theretofore  authorized  to  be  used. 
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It  is  true,  that  in  adrance  of  specific  legislative  authority^ 
but  nevertheless  in  pursuance  of  the  general  legislative 
policy  of  the  State,  the  city  council  of  Denver  did  pass  an 
ordinance  authorizing  the  company  (of  which  the  plaint- 
iff company  is  the  successor)  to  construct  and  operate 
street  railway  cars  by  electricity.  It  is  also  true,  that  by 
a  charter  provision  subsequently  enacted  by  the  State 
Legislature  the  city  was  expressly  authorized  to  permit  the 
running  of  railway  cars  by  electricity;  and  this  charter 
provision  was  shortly  followed  by  a  city  ordinance  expressly 
recognizing  such  grants  of  authority  as  had  theretofore 
been  given  to  use  and  occupy  the  streets  of  the  city  for  the 
purpose  of  constructing  and  operating  railway  cars  by 
electricity,  as  well  as  by  other  kinds  of  motive  power. 

Conceding  that  the  city  was  without  authority  to  adopt 
Ordinance  No.  3,  on  February  6,  1885,  it  is  nevertheless 
urged  with  much  force  and  reason  that  the  charter  amend- 
ments of  1685  and  1889  as  above  stated  and  the  ordinances 
adopted  thereunder  are  to  be  regarded  as  curative  statutes, 
thus  legalizing  the  subsequent  use  of  electric  power  by  the 
plaintiff  company.     A  standard  author  says : 

*  The  rule  in  regard  to  curative  statutes  is  that,  if  the 
thing  omitted  or  failed  to  be  done,  and  which  constitutes 
the  defect  sought  to  be  removed  or  made  harmless,  is 
something  which  the  Legislature  might  have  dispensed 
with  by  a  previous  statute,  it  may  do  so  by  a  subsequent 
one.  If  the  irregularity  consists  in  doing  some  act,  or 
doing  it  in  the  mode  which  the  Legislature  might  have 
made  immaterial  by  a  prior  law,  it  may  do  so  by  a  subse- 
quent one.  On  this  principle  the  Legislature  may  validate 
contracts  made  vitra  vires  by  municipal  corporations.  It 
may  thus  ratify  a  contract  of  a  municipal  corporation  for 
a  public  purpose."  Sutherland  on  Statutory  Construction, 
sec.  483. 

In  any  event,  it  is  clear  that  the  mere  executive  officers 
of  the  city  could  not  as  late  as  December  11,  1889,  be  heard 
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to  question  the  plaintifif  company's  right  to  complete  its 
electric  lines  already  commenced. 

By  the  agreed  statement  of  facts  in  this  case  it  appears 
that  at  and  before  the  commencement  of  this  suit  the 
plaintiff  company  "had  contracted  for  the  construction  and 
erection  of  the  lines  of  double  track  electric  street  railway 
alleged  in  its  complaint  to  the  aggregate  extent  of  about 
fifteen  (15)  miles,  including  the  construction  and  erection 
of  the  same  upon  the  streets  mentioned  in  the  complaint, 
and  that  in  pursuance  thereof  plaintiff  had  incurred  liabili- 
ties to  the  amount  of  over  one  hundred  thousand  dollars 
($100,000).  That  in  addition  to  the  construction  of  said 
two  miles  of  double  track  electric  street  railway  described 
in  the  complaint,  said  plaintiff  had  constructed  about  two 
miles  of  its  lines  of  double  track  electric  street  railway 
(through  almost  the  entire  portion  of  its  lines  described  in 
the  complaint)  situated  in  the  west  division  of  the  city  of 
Denver,  excepting  the  planting  of  poles  and  the  stringing 
of  the  wires  thereon ;  that  the  said  poles  are  of  the  same  class 
and  character  as  other  poles  planted  in  the  streets  of  said  city 
of  Denver  used  for  the  carrying  of  telephone,  electric  light 
and  other  wires,  except  as  to  height,  which  was  considered 
immaterial  by  the  court  according  to  its  own  statement; 
that  the  wires  along'  which  the  electricity  is  to  be  trans- 
mitted for  the  purpose  of  propelling  the  cars  of  plaintiff 
by  electricity  are  to  be  strung  at  a  height  of  from  eighteen 
to  twenty  feet  above  the  surface  of  the  street,  at  an  average 
height  higher  than  that  at  which  some  of  the  arc  electric 
lights  are  strung  across  the  streets  in  said  city  of  Denver.'* 

Under  such  circumstances,  it  was  manifestly  unjust  for 
the  executive  officers  of  the  city  to  treat  the  plaintiff  com- 
pany or  its  employes  as  trespassers  for  proceeding  with  the 
work  of  constructing  the  electric  line  of  the  plaintiff  com- 
pany through  the  streets  of  the  city  already  occupied  for 
that  purpose.  The  company  had  expended  large  sums  of 
money  in  a  great  public  enterprise;  it  had  done  this  upon 
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the  faith  of  the  express  action  of  the  city  authorities.  The 
use  of  the  streets  for  such  purpose  had  receiyed  legislatiye 
sanction ;  that  is,  such  use  had  been  made  lawful  when 
supplemented  by  municipal  consent.  The  city  had  recog- 
nized such  use  as  lawful  and  had  specifically  provided  the 
way  and  means  whereby  the  plaintiff  company  should  pro- 
ceed with  its  work  in  constructing  its  electric  lines,  so 
that  even  though  the  original  grant  of  authority  may  have 
been  in  excess  of  the  chartered  powers  of  the  city,  still 
the  executive  officers  of  the  city  could  not,  while 
such  municipal  consent  remained  unrevoked,  justly 
deny  the  right  of  the  plaintiff  company  to  complete 
the  work  already  begun,  nor  treat  its  employes  as 
trespassers  for  prosecuting  such  work  under  the  cir- 
cumstances. Herman  on  Estoppel,  p.  1363,  sec.  1222; 
Glasby  v.  Morris^  18  N.  J.  Eq.  72;  Kreigh  v.  Chicago^  86 
111.  407;  Union  Depot  Co.  v.  St  Louis,  8  Mo.  App.  413; 
MtUual  Union  TeL  Co.  v.  Chicago,  16  Fed.  Rep.  309 ; 
Easton  Pass.  Ry.  Co.  v.  Easton,  133  Pa.  St.  505;  People  ex 
rel.  Atty.'Gen.  v.  Salomon,  54  111.  39. 

Considering  all  the  circumstances  of  the  case,  our  con- 
clusion is  that  the  suit  of  the  plaintiff  company  should 
have  been  sustained  as  against  the  mayor  and  chief  of  police, 
the  only  defendants  in  the  action.  The  former  opinion  is 
accordingly  withdrawn,  the  judgment  of  affirmance  is 
vacated,  and  the  judgment  of  the  District  Court  is.  reversed 
and  the  cause  remanded.  In  view  of  the  rehearing,  neither 
party  shall  recover  costs  of  the  other  in  this  court. 

Revernd. 


Note.— See  note  to  Harritburg  v.  Pmna.  TeUph.  Co.t  past^ 
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Newark   Passbnobr  Railway   Company  et  al.  v.  The 
Inhabitants  of  the  Township  of  East  Orange. 

New  Jerney  Court  of  Chancery^  April  IS,  1895, 

Electric  street  railway.— Municipal  oontrol.— Nuisance.^ 

Injunction. 

(Head-note  by  the  court): 

Where,  in  virtue  of  a  contract  between  a  street  railway  company  and  a 
municipality,  intended  to  have  been  made  pursuant  to  law,  the  motive 
power  of  the  street  railway  was  changed  from  horses  to  electricity  sup- 
plied through  overhead  wires  supported  by  poles,  at  a  considerable  ex- 
pense to  the  railway  company,  and  has  been  operated  accordingly  for 
more  than  two  years  by  the  lessee  of  the  railway  company,  and  the 
municipality,  now  denying  the  legality  of  the  contract  upon  its  part, 
and  also  the  authority  of  the  lessee  of  the  railway  company  to  operate 
the  railway  under  the  contract  or  otherwise,  and  insisting  that  the  con- 
tract is  not  duly  performed  by  the  railway  company  and  its  assignee 
threatens  to  remove  the  poles  an.l  wires,  regarding  them  as  nuisuncas  in 
the  street,  which  removal  will  inllict,  not  only  irreparable  injury  upon 
the  riilway  company  and  its  lesso3  in  their  business,  but  will  also  work 
great  inconvenience  to  the  public,  the  proposed  action  will  be  restrained 
u|M»n  the  application  of  the  railway  company  and  its  lessee,  in  order 
that  the  status  quo  may  be  preserved  until  the  final  hearing  of  the 
cause'.  jiroviJed  that  the  court  shall  be  satisfied  that  the  contract  is 
being  duly  performed  ui)on  the  part  of  the  applicants. 

Application  for  injunction  to  restrain  abatement  of 
alleijf^d  nuisances,  namely,  maintenance  of  eJ^^ctric  railway 
appliances  in  streets.     Facts  stated  in  opinion. 

A,  Q.  Keasbeijy  for  complainants. 

/.  Frank  Fort  and  Hamilton  Wall  is,  for  defendant. 

McGiLL,  Ch. :  The  original  and  supplemental  bills  are 
filed  by   two   complainants.     One   of   them,  the  Newark 

VOL.    V— 2. 
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Passenger  Railway  Company,  admittedly  had  power  to 
construct  and  operate  the  railway  in  question  through 
Main  street,  in  East  Orange.  It  did  construct  it,  and  until 
January,  1891,  or  thereabouts,  operated  it  by  horse  power. 
On  the  7th  of  that  month,  the  township  committee  of  East 
Orange,  having  charge  of  the  streets  in  that  municipality, 
by  its  resolution,  consented  that  the  propelling  power  of 
the  Newark  Passenger  Railway  cars  should  be  electricity, 
Supplied  to  motors  in  the  cars  by  overhead  wires,  supported 
by  iron  or  steel  poles  planted  within  the  curbs  on  opposite 
sides  of  the  street,  and  connected  by  steel  wires.  The 
resolution  by  which  the  consent  was  tendered  prescriber' 
terms  upon  which  the  consent  should  become  effective,  to 
wit,  that  the  railway  company  should  enter  into  a  contract 
with  the  township  to  abide  by  and  perform  '*all  and  singu- 
lar the  matters  and  things  '*  in  the  resolution  recited,  and 
give  bond  in  the  penal  sum  of  $10,900,  whicli  should  be 
conditioned  for  the  performance  of  the  contract.  The  con- 
tract contemplated  was  executed  by  both  parties  to  it,  and 
bond  was  given  by  the  railway  company.  The  contract, 
among  other  things,  provided  that  before  the  operation  of 
the  railway  by  the  new  power  its  tracks  should  be  relai< 
and  paved  between  them,  as  stated  therein ;  that  the  fareb 
to  be  charged  for  passage  upon  the  railway  should  not 
>iceed  five  cents  to  any  point  on  the  line  of  the  railway  in 
iiiast  Orange  or  other  municipalities;  that  the  railway  com- 
pany would  pay  East  Orange  township  yearly  the  sum  of 
$10  for  each  car  used  in  the  township;  that  the  railway 
company  would  level  snow  in  the  street  when  thrown  out 
of  its  tracks;  and  that  its  cars  should  be  run  under  five 
minutes'  headway  between  5  o'clock  in  the  morning  and 
midnight  each  day,  and  should  be  heated  in  cold  weather, 
and  sufficiently  lighted  to  enable  passengers  to  read.  After 
the  delivery  of  the  contract  and  bond,  the  Newark  Pas- 
senger Railway  Company,  at  considerable  expense,  r^lmd 
its  tracks  through  Main  street,  in  East  Orange,  Maptin- 
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them  to  the  new  motiye  power,  and  erected  poles,  strung 
wires,  procured  electric  motors  and  abandoned  its  horse 
cars,  and  from  thence  hitherto  its  railway  has  been  oper- 
ated by  electricity.     The  motive  power  of  its  whole  system 
of  railways,  extending  from  Newark,  through  East  Orange, 
into  municipalities  west  of  that  township,  was  changed  to 
»|pctricity,  in   which   system   the   railway   through   Easi 
Orange  constitutes  a  link  of  the  greatest  importance,  not 
only  to  the  complainants,  but  also  to  the  traveling  public. 
In  March,  1892,  the  Newark  Passenger  Railway  Company 
executed  a  paper  purporting  to  be  a  lease  of  its  railroads, 
rolling  stock,  franchises  and  privileges  to  the  New  Jersey 
Traction  Company,  for  the  term  of  999  years  from  the  1st 
of  .January,   1892,  the  latter  company  agreeing  to  pay  an 
annual  rental,  and  to  discharge  the  duties  and  obligations 
of  the  railway  company;  and  thereupon  the  New  Jersey 
Traction  Company  took  possession  of  the  property  leased, 
and  hitherto  has  operated  the  railway.    Subsequent  to  this 
leasing,  a  question  arose  between  the  defendant  and  the 
traction  company  touching  the  latter's  performance  of  the 
terms  of  the  contract  with  the  township,  and  the  township 
committee  passed   an  ordinance   which    provides  for  the 
removal  of  the  poles  and  wires  of  the  railway  company, 
under  authority  of  which  the  complainants  have  each  been 
notified  to  remove  the  poles  and  wires  from  Main  street, 
and  yet  later  have  been  served  with  a  notice  to  appear 
before  the  township  committee,   and  show  cause  why  a 
resolution  instructing  the  chief  of  police  of  the  municipality 
to  remove  the  poles  and  wires  should  not  be  passed.     At 
this  stage  of  the  proceedings  the  original  bill  herein  was 
tiled,  and  an  order  to  the  township  to  show  cause  why  an 
injunction  should  not  issue  to  stay  the  removal  of  the  poles 
and  wii'es,  containing  an  ad  interim  stay  of  such  removal, 
was  granted.     On  the  13th  of  December,  1893,  the  State 
board  of  commissioners  of  electrical  subways  assented  to 
ihf"  use  of  electric  motors  by  the  Newark  Passengpr  Rail- 
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way  Company  and  its  lessee  as  the  propelling  power  of 
their  cars,  and  to  the  maintenance  of  poles  and  electric 
wires  for  the  operation  of  electric  motors  in  East  Orange 
and  other  localities,  and  on  the  13th  of  January,  1894,  this 
consent  was  presented  by  supplemental  bill.  The  defend- 
ant has  answered  the  bill,  justifying  the  moral  attitude  of 
its  proposed  removal  of  the  poles  and  wires  by  alleging  a 
non-compliance  by  the  complainants  with  the  terms  of  their 
contract,  to  wit,  in  running  their  cars  at  an  excessive  rate 
of  speed;  in  failing  to  run  the  cars  upon  five  minutes' 
headway;  in  failing  to  pay  the  yearly  fee  of  $10  for  each 
car;  in  failing  to  pave  between  their  railway  tracks,  as  the 
contract  referred  to  contemplates;  in  failing  to  carry  pas- 
sengers for  the  rates  agreed  upon;  and  in  failing  to  level 
snow,  which  has  been  thrown  out  of  their  tracks  in  the 
winter;  and  asserting  a  legal  right  to  remove  the  poles,  as 
a  nuisance  in  the  highway,  for  the  reasons  that  its  consent 
to  the  change  of  the  motive  power  was  by  resolution,  and 
not  by  ordinance,  as  its  charter  required;  that  it  was  with- 
out legal  power,  either  by  resolution  or  by  ordinance,  to 
authorize  the  erection  of  poles  and  wires  in  the  street;  that 
its  consent,  even  if  valid,  was  a  license  to  the  Newark 
Passenger  Railway  Company,  not  transferable  to  the  New 
Jersey  Traction  Company;  that  the  Newark  Passenger 
Railway  Company  was  without  power  to  lease  to  the  New 
Jersey  Traction  Company,  and  the  last  named  company, 
being  incorporated  under  the  general  corporation  law, 
could  not  become  the  lessee  of  the  franchises  of  a  railway 
company,  and  hence  that  the  lease  to  it  was  a  virtual 
abandon mont,  by  the  Newark  Passenger  Railway  Com- 
pany, of  its  franchises.  It  therefore  insists  that  the  rights 
upon  which  the  complainants  base  their  claim  for  relief, 
and  which  they  seek  to  have  protected  in  limine,  failing, 
or,  at  least,  being  doubtful,  under  well  settled  principles, 
a  preliminary  injunction  will  not  issue. 

Tt  is  perceived  that  the  legal  right  claimed  by  the  defend- 
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ant  is  based  upon  allegations  of  defective  title  in  the  com« 
plainants,  in  that  the  defendant  irregularly  entered  into  a 
contract,  which  it  was  without  power  to  make,  and  the 
Newark  Passenger  Railway  Company,  by  leasing  to  the 
New  Jersey  Traction  Company,  not  only  forfeits  the  right 
which  the  contract  may  have  secured  to  it,  but  has  also 
abandoned  its  franchises,  the  traction  company  having  no 
power  to  exercise  them.  What  the  exact  terras  in  the 
lease  to  the  traction  company  are  does  not  appear,  for  that 
which  is  called  the  '*lease"  is  not  before  me.  Hence  I 
cannot  enter  upon  the  question  whether  or  not  the  Newark 
Passenger  Railway  Company  has  abandoned  the  exercise 
of  its  franchises,  and  forfeited  the  right  which  the  contract 
with  the  defendant  municipality  may  have  secured  to  it. 
The  questions  suggested  by  the  defendant's  attitude,  il 
they  possess  merit,  and  as  to  that  I  do  not  now  mean  tc 
express  any  opinion,  appear  to  be  of  the  utmost  import- 
ance to  the  complainants,  and  of  such  character  that  they 
cannot  be  satisfactorily  passed  upon  in  this  present  prelim- 
inary application.  It  is  conceded  that  when  the  electric 
road  was  constructed  by  the  Newark  Passenger  Railway 
Company,  that  corporation  had  full  power  and  authority 
to  operate  street  railway  by  electricity,  provided  it  should 
obtain  the  consent  of  the  defendant  municipality,  and 
that  such  defendant  intended  to  give  its  consent  by  its 
resolution  and  contract  is  beyond  question.  And  it  is  also 
conceded  that  the  railway  company  and  the  traction  com- 
pany successively^  or  jointly  under  the  lease  between  them, 
have  been  in  possession  and  use  of  the  electric  railway,  and 
have  operated  in  the  public  service  since  the  contract  was 
entered  into.  And  it  is  manifest  by  the  circumstances 
shown,  that  the  cessation  of  that  operation  at  this  time 
will  work,  not  only  a  serious  and  irreparable  injury  to  the 
cniuplainants,  but  also  an  inestimable  inconvenience  to 
the  people  of  East  Orange  and  the  municipalities  west  of 
it,  and,   at  the  same   time,    that   the   continuance  of  the 


AMERICAN  BLECTRICAL  CASES.      [vou  6 


Railway  Co.  t.  East  Orange. 


operation  to  the  time  at  which  final  hearing  may  be  had 
upon  full  proofs,  if  the  complainants,  on  their  part,  com- 
ply with  the  terms  of  the  contract,  cannot  be  seriously 
detrimental  to  the  defendant  municipality.  Under  such 
conditions  I  deem  it  to  be  my  duty  to  preserve  the  $UUu^ 
quo  till  the  case  shall  be  finally  disposed  of.  Lotvndes  y. 
Bettle,  33  Law  J.  Ch.  451;  1  Spel.  Extr.  Relief,  32;  1  Higl 
Inj.  sec.  698. 

But,  as  the  complainants  now  virtually  seek  the  enforce- 
ment of  the  contract  with  the  defendant  municipality,  and 
it  is  not  equitable  that  they  should  have  that  enforcement, 
even  temporarily,  if  they  fail  to  obey  the  requirements  of 
the  contract  on  their  part,  my  proposed  action  juntly  must 
be  predicated  upon  their  performance  of  it.  While  they 
deny  non-performance  in  other  respects,  they  substantially 
concede  that  they  have  failed  to  pay  a  license  fee  for  each 
car  used  in  the  transportation  of  passengers  within  the 
limits  of  East  Orange,  because  they  dispute  their  liability 
to  pay  license  fees  for  substantial  cars.  I  const ruo  the 
contract  as  the  defendant  does ;  that  for  every  car  used  for 
the  transportation  of  passengers,  whether  substituted  for 
a  car  retired  or  otherwise,  the  complainants  must  pay  a 
license  fee  of  $10  each  year.  I  will,  therefore,  require,  as 
a  condition  precedent  to  the  issuance  of  an  injunction,  that 
all  these  license  fees  from  the  date  of  the  contract  shall  be 
paid.  By  the  terms  of  the  order  to  be  made,  I  will  fix  a 
time  within  which  such  payment  must  be  made,  and  to 
that  time  the  restraint  heretofore  directed  will  continue, 
and  thereafter  its  continuance  by  injunction  will  depend 
upon  the  event  of  payment  of  the  license  fees  or  failui*e  to 
pay  them.  The  defendant  will  be  at  liberty  to  at  any  time 
move  for  the  dissolution  of  the  injunction  upon  clear  proof 
•f  noncompliance  with  the  contract  in  other  respecta. 


Note. — 8e«  note  to  TTnrrfkhura  v.  P^nua,  T^^lfoh.  On.,  n^tii. 
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MiLLViLLB  Traction  Company  v.  Goodwin  et  al. 

Ntw  Jersey  Court  of  Chancery,  July  £,  1895, 

Electric  street  railway.— Use  of  streets.— Injunction. 

(Head-note  by  the  court): 

In  the  absence  of  municipal  authority  refi:ulatinic  the  use  of  streets  in 
which  street  railways  have  been  constructed  under  the  law  and  city 
ordinances,  and  are  in  daily  use,  by  persons  who  claim  the  right  to  use 
such  greets  in  a  manner  which  will  necessarily  interfere  with  the  run- 
ning of  the  cars  on  such  railways,  or  with  the  appliances  constructed  to 
propel  such  cars,  a  court  of  equity  will,  when  called  upon,  restrain  a 
party  claiming  such  right  from  interfering  with  or  obstructing  the 
usual  and  ordinary  running  of  the  cars  of  such  street  railway. 

In  the  absence  of  authori:^y  for  that  purpose,  the  president  of  a  street 
railway  company  cannot  contract  with  a  third  party  so  as  to  bind  the 
company  to  suspend  the  running  of  its  cars  and  the  cutting  or  the 
elevation  of  its  wires,  so  that  such  party  may  remove  a  large  building 
upon  and  along  its  tracks  111  feet  or  more,  in  order  to  cross  the  same. 

Bill  for  injunction.     Facts  stated  in  opinion. 

Walter  H.  Bacoyi,  for  complainant. 

John  S,  Mitchell,  for  defendants. 

Bird,  V.  C. :  The  comiilainant  asks  that  the  defendants 
may  be  restrained  from  cutting  wires  by  means  of  which 
its  cars  are  propelled,  and  from  otherwise  interfering  with 
the  running  of  said  cars.  The  complainant  shows  by  its 
bill  its  organization,  and  the  right  to  exercise  the  fran- 
chises of  constructing  and  maintaining  its  road  on  the 
street  in  the  city  of  Millville.  It  shows  that  the  defendants 
threatened  to  cut  and  interfere  with  the  wires  by  means 
of  which  its  system  is  maintained.  It  shows  also  the 
actual  obstruction,  by  means  of  cliains  and  other  appliances, 
to  the  propulsion  of  the  cars  along  its  tracks  at  a  place 
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designated.  This  threat  and  this  obstruction  are  occa- 
sioned by  the  effort  of  the  defendants  to  move  a  large,  two 
B.ory  and  a  half  frame  building  from  one  locality  in  the 
city  of  Millville  to  another.  In  order  to  reach  the  latter 
place,  they  must  cross  the  track,  and  carry  the  building 
for  one  hundred  and  eleven  feet  along  and  over  the  track 
of  the  company.  The  highest  point  or  peak  of  the  build- 
ing is  twelve  feet  above  the  main  or  feed  wire  of  the  com- 
pany's structure.  In  order  to  cross  the  track  with  the  build- 
ing, it  is  necessary  to  carry  the  building  along  the  track  at 
least  one  hundred  and  eleven  feet.  The  c  )mplainant  insists 
that  this  will  take  at  least  two  days.  All  of  these  facts  are 
admitted  by  the  defendants  except  the  threat  to  cut  the 
wires  and  the  length  of  time  required  to  carry  the  building 
from  one  street  to  another  along  and  over  the  tracks  of  the 
company.  The  defendants  insist  that  the  time  required  to 
carry  the  building  from  the  one  street  to  the  other  over 
the  tracks  of  the  company  will  not  exceed  seven  or  eight 
hours.  They  insist  that  this  will  not  interfere  with  the 
running  of  the  cars,  because  they  can  do  this  work  between 
the  time  the  company  ceases  to  run  their  cars,  at  about 
eleven  o'clock  at  night,  and  the  time  they  beign  to  run 
them  the  next  morning,  or  within  a  very  short  time  there- 
after. Besides  these  denials  and  this  assertion  of  the  length 
of  time  which  will  be  required,  the  defendants  allege  that 
the  president  of  the  company  expressed  not  only  a  willing- 
ness that  the  building  might  be  so  moved,  but  that  the 
company  would  so  far  assist  in  the  work  of  moving  the 
building  as  to  elevate  the  wires,  that  the  building  might 
have  free  course.  This  allegation  is  not  denied  by  the 
president. 

First.  Have  the  defendants  the  right  which  they  claim 
to  occupy  the  streets  upon  which  this  road  is  located,  for 
the  purpose  required,  at  all  events,  in  case,  in  moving  the 
said  building,  they  interfere  with  the  running  of  the  cars 
of  the  company?    Under  the  circumstances  of  this  case  I 


1  otliers  who  have  a  lawful  right  to  use  the  highway 
Snd  it  necessary  so  to  do,  provided  they  do  so  in  a 
nable  inanner.  The  rights  which  the  railroad  cora- 
tbus  enjoy  are  secured  to  them  by  the  law  and  the 
1  of  the  city  authorities.  These  rights  it  is  entitled 
protected  in  as  fully  as  other  citizens  are  entitled  to 
otected  in  their  right  to  use  said  streets  for  the  pur- 
of  travel  in  and  by  the  ordinary  means  used  for  that 
5se.  Because  of  the  privileges  thus  secured  to  it  by 
iw  and  the  action  of  the  city  authorities,  the  company 
Qvested  its  money,  and  they  thereby  perfected  obliga- 
-which  the  Constitution  says  shall  not  be  impaired, 
lefendants  propose  to  occupy  the  highway,  not  for  the 
ose  of  ordinary  travel  or  corarauniciition,  but  for  the 
OSes  of  removing  a  very  large  frame  building,  to  do 
h  nearly  the  entire  street  is  occupied.  This,  it  muat 
imitted,  is  an  obstruction  of  the  street.  It  certainly 
feres  more  or  less  with  ordinary  travel,  but  the  ques< 
is 'not  whether  or  not  they  may  so  occupy  the  street, 
tse  by  so  doing  they  do  not  become  a  nuisance  to 
*8  who  desire  and  have  a  lawful  right  to  use  the  streets 
he  purposes  for  which  they  are  established,  but  the 
tion  is  whether  or  not  they  have  a  right,  in  using  the 
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as  loading  or  unloading  coal  or  wood,  or  the  performance 
of  other  similar  acts  in  connection  with  the  households  of 
abutting  land-owners,  it  may  be  necessary  to  suspend  the 
moving  of  trains,  but  at  most  these  things  are  of  short 
duration,  and  occasion  only  a  limited  suspension  of  travel. 
And  one  of  the  very  great  objects  of  the  creation  of  streets 
or  highways  is  obtaining  access  to  dwellings  for  such  pur- 
pose. The  claim  of  the  defendants  is  that  they  have  the 
right  to  occupy  the  streets  in  moving  the  house  of  Goodwin 
to  such  an  extent,  or  for  so  long  a  period  of  time  as  may 
be  necessary  for  that  purpose,  irrespective  of  the  incon- 
venience to  the  railroad  company,  or  interference  with  the 
regular  and  ordinary  use  of  its  tracks  in  running  its  cars. 
This  is  mainfest  by  the  admission  in  the  answer  of  the 
manner  in  which  they  stretched  their  chain  and  other 
appliances  across  the  track  of  the  railroad  in  order  to 
move  the  building,  thereby  at  once  preventing  the  regular 
continuous  running  of  the  cars.  Evidently  this  is  an 
extraordinary  use  of  the  streets,  and  if  every  citizen  should 
make  similar  claims,  and  there  should  be  frequent 
demands  therefor,  there  would  be  constant  friction  between 
citizens,  and  our  streets  would  be  constantly  obstructed  by 
the  moving  of  ponderous  bodies,  unless  they  were  widened 
greatly  beyond  their  present  limits.  Hence  I  conclude,  in 
the  absence  of  municipal  authority  regulating  the  use  of 
streets  in  which  street  railways  have  been  constructed 
under  the  law  and  city  ordinances,  and  are  in  daily  use, 
by  persons  who  claim  the  right  to  use  such  streets  in  a 
manner  which  will  necessarily  interfere  with  the  running 
of  the  cars  on  such  railways,  or  with  the  appliances  con- 
structed to  propel  such  cars,  that  a  court  of  equity  will, 
when  called  upon,  restrain  a  party  claiming  such  right 
from  interfering  with  or  obstructing  the  usual  and  ordi- 
nary running  of  the  cars  of  such  street  railway. 

Is  the  complainant    -^topped  because  of  the  conspnt  said 
to  have    been   given    by    the   president    and  his  oiler  ta 
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elevate  the  wires  for  the  more  convenient  passage  of  the 
building?    It  appears  that  this  consent  was  given  after  the 
purchase  of  the  house  by  the  defendant  Goodwin.     The 
bouse  having  been  purchased  at  a  cost  of  $25,  the  defend- 
ant Goodwin  asked  the  president  of  the  road  for  permission 
to  cross  the  track  in  moving  the  building  to  the  place 
desired.     The    building  was   then    placed   upon    rollers. 
About  this  time  —  certainly  before  it  had  been  moved  any 
considerable    distance  —  the   president    of    the    company 
assured  Goodwin,  or  Barnes,  his  agent,  that  he  could  not 
cross  the  track  with  the  building,  and  that  he  would  not 
permit  it  unless  he  was  compelled  so  to  do.    In  considering 
whether  the  company  is  estopped  because  of  what  the 
president  said,  it  must  first  be  determined  whether  or  not 
the  president  was  authorized  to  give  any  such  consent,  and 
thereby   bind   the  company.     It  is  quite  plain   that  the 
burden  of  showing  this  authority  is  upon  the  defendants. 
It  is  not  shown.     Is  it  within  the  scope  of  his  general 
authority?   There  is  no  pretense  that  the  removal  or  trans- 
portation of  buildings,   or  any  work  of  a  like  nature,  is 
part  of  the  business  of  the  railroad  company.     Indeed,  the 
right  of  an  officer  of  the  railroad  to  engage  the  company 
in  any  such  transaction  is  so  clearly  without  foundation 
that  it  does  not  admit  of  argument.    The  cases  which  have 
been  cited  by  the  defendants'  counsel  with  respect  to  the 
agency  of  the  officers  of  corporations  have  been  very  care- 
fully  considered,  but  there  is  not  the  slightest  authority  in 
any   of  them  sustaining  the  views  maintained  by  counsel 
for    defendants.       My   conclusion   is   that   the   defendant 
should  be  restrained  from  interfering  with  or  obstructing 
the  usual  and  ordinary   movement   of  the  complainant's 
cars   in    moving   the    house   or   building   mentioned   and 
referred   to  in   the  bill    of   complaint.      This   places   the 
defendants  upon  the  same  level  with  every  other  citizen. 
It  gives  to  them  no  preferences.     Other  citizens  have  not 
the  right,  in  traveling  across  or  along  streets  occupied  by 
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il*  cocEpIiinsat  coapa::iT  vidi  is  rr^cks*  u)  suspend  or 
iz.i'rrfrr'e  for  a::  :iz:rri5»:-nii  I-r  I-rZin-  :'  lizse  with  the  nin- 
BiTiz  oi  ns  OlT?-  Tiis  i^  mlIj  5*rc;irii. g  lo  the  complainant 
ibr  rigris  cr  i  ririlr'^se?  whi-ri  hir*  r»f*rn  grmnted  to  it  by 
tl-r  li-s-  in-i  :lr  cItj  aziilrTrde?-  Ani  h  must  not  be  for- 
^i-Tr-  Tha^  all  :f  ihr^  riiiDciis  •:'  ir-r  li^aklirr  who  desire  to 
vii^  lir  c:ir^  'z4  ti.-r  conpAiiij  ikT*^  frieT'ssiM  in  this  ques- 
•i :  -,  iri  LiT-r  ih-r  ri^ht  *o  Se  ca^rTi-hi  along  its  tracks  in 
ii5  ;-.iz^  -mtil:-':  :iz.d--r  -r-T  ::z-rrAS»;-:ixrGr  molestation  or 
c-r:T~T::ii.  Iz.i-=^i.  <•:•  ~r«:nAz.i  is  *his*  that  the  city 
iw-Li .  rtii-^s^  ir  rraniirLg  iii-r  rriTil-e^.  r^^iiir^  of  the  oom- 
fAZ-j  iLai  h  sb.-uli  rsn  a  grrrn  z.:izz.r«r-r  of  trains,  and,  in 
*r  -:'  fiil^ir^  so  »  do^  «dnaiz:  seTerr  penalties  can  be 

Ujijc  ihr  amiz::!'^^  1  :z::5ri  wa^  sai«i  r*r?r»£«ing  the  right 
K?  'xxrzzj  z'zr  5-r^:f  ::  a  ^ij  in  nrTiz^  a  building  along 
thrrzi-     I  liTr  -vi  f:  U-I  i:  --f^.-^r-ssaTr  ^  sifcide  this  ques- 
t?:-:  zrr   Iatt   I   c^.n^iifr'f^i   vh.aa    rtzits   or   privileges 
TTZ^'  ':•?  M:i:TrT^£  rj  lirr  j::j  a:i:b:r:ii-f*  in  this  behalf, 
tz.   rj^^e  vf  ^— -• 'T--r   ^-laizi>   ::  t^j:**:  z^rc  bom*  far  such 
a-ir.TiiiT*  rriz^i  rf-^ulioif  lirr  zi-.tizl^  cf  s<3ch  buildings 
al'iz^  rr  arr:»55  r:^!!^:-**.!  irjLvri>.  az-i  :-:  t2ia5  esd  subject  any 
c?  -Ji-f  a^T'L^-re^  '^  railr:.j*i  .-.  r^T^am-rs  *c  siacli  temporary 
ciarr^!?  as  zl.^i  ^  -i-f^n rjc.  rtf^'z^rar,      I*  is  al:?o  proper 
Tc  HLj  lira-  I  liTf  !:■:«  ^ci5i'irr«vi  '■'^.aa  aii  tri-r  o>urt  might 
piric^rrlT  r^rifT  :•>  a  >rirjTr:i    irr<:?ii:^  az.7   particular  or 
scerial  ::i«e  ::  a  5crv^4   xx-urirni  r  j  a  riilr:ii*i  cocapany,  in 
rise  5:z':i  cii-iTn  >li:*^i  nai'^  a^cli-ran:!:  10  ibe  court  for 
ri  i:  T  --irpcrse.     In  th??  rrv5*f  z:  v-a^**  I   .-.'cild  r&cw  look  into 
lirr  ^-ji'T^ii:'!:.  :e:ai.<»r   alz-^r^  w-as  r-:  -rrts?  rilL  with  proper 
all-T'^^ncci-  az'i  zraj^rs.  fcr  ar:j  >u:J:  iZLTT^-n^ajioa-    When 
sbfrse  piarn«j::lar  zs^fOf;?  ar*?  Trv$*rirrc*i  m  i:i»f  form,  they  can 
ce   ijji^jce^fii  0£  as  r.»*iarlx  js>  rcs??^::?!'^   as  li-f  principles  of 
;::;frj.-^  az^i  -^q^'^'J  ~J^J  rv»-:'-iirv.      1  ttlH  jfciiTse  that  the 
crrfrZi'iaiLis  Sr  r>fs5cra::n'::ii  as  accr^  nd:«arc^ 
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The  City  op  Chicago  v.  Mutual  Electric  Light  and 
Power  Co.  and  Hyde  Park  Electric  Light  and 
Power  Co. 

JUinois  Appellate  Court,  First  District,  Dee.  6, 1894. 

(55  niinois  App.  Rep.  429.) 

Use  of  stbebts  by  electbio  oompakies.— Municipal  contbou 

Two  companies,  empowered  hy  charter  to  furnish  electric  light,  heat  and 
power  within  separate,  specific  territories,  adjacent  along  the  centre  of 
a  given  street,  obtained  municipal  permission  to  erect  and  operate  their 
plants,  with  the  necessary  wires,  &c.,  within  said  respective  territories. 

Hdd,  that  they  had  no  right  to  so  contract  with  each  other  that  one  should 
supply  electric  current  to  the  other,  by  means  of  connecting  their  wires 
along  their  common  boundary  line ;  and  that  the  municipal  authorities 
had  the  right  to  cut  the  wires  so  connected,  and  were  improperly 
enjoined  from  interference  therewith. 

Harry   Rubens^    Corporation    Counsel,     and    George    W. 
Smith,  Attorneys  for  Appellant. 

Snapp  &  Breckenridge  and  Arthur  D.  Rich,  Attorneys  foi 
Appellee,  The  Mutual  Electric  Light  and  Power  Co. 

Mana,  Hayes  &  Miller,    Attorneys   for   Appellee,  Hyde 
Park  Electric  Light  &  Power  Co. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court: 
The  Mutual  Electric  Light  and  Power  Company  exhibited 
its  bill  for  injunction  against  the  appellant,  and  in  the 
same  suit  the  Hyde  Park  Electric  Light  and  Power  Com- 
pany, which  was  a  defendant  in  the  original  bill,  filed  its 
cross-biU,  also  for  an  injunction  against  the  appellant. 

In  accordance  with  the  prayers  of  both  bill  and  cross-bill 
a  temporary  injunction  order  was  granted  on  each.  The 
(tlVct   of  such  orders  was  to  restrain    the   appellant,  its 
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oflBcers  and  agents,  from  interfering  with  the  complainant 
and  cross-complainant  in  repairing  and  stringing  certain 
electric  wires  which  had  been  cut  by  direction  of  appel- 
lant's oflBcers. 

The  order  of  injunction  entered  upon  the  cross-bill  of  the 
Hyde  Park  Company  is  the  only  one  that  is  before  us,  for 
the  reason,  if  no  other,  that  the  transcript  of  the  record 
was  not  filed  in  this  court  within  sixty  days  from  the 
entry  of  the  order  in  favor  of  the  Mutual  Company.  Chap. 
70,  sec.  24,  Rev.  Stat.,  entitled  **  In  junctions." 

The  Hyde  Park  Electric  Light  and  Power  Company  waa 
incorporated  in  1888,  for  the  purpose  of  furnishing  electric 
light  and  power  to  the  inhabitants  of  the  village  of  Hyde 
Park,  and  in  1889,  prior  to  the  annexation  of  that  village 
to  the  city  of  Chicago,  it  was  by  ordinance  given  authority 
to  erect  and  operate  a  plant  for  the  transmission  of  electric 
light,  power  and  heat,  in,  through  or  over  the  streets, 
alleys  and  public  grounds  of  said  village. 

At  that  time  the  western  boundary  of  the  village  of 
Hyde  Park  was  the  center  line  of  State  street,  south  of  39th 
street,  and  therefore,  under  the  ordinance,  the  H^'de  Park 
Company  had  authority  to  extend  and  lay  its  wires  from 
the  east  to  the  center  of  State  street.  The  annexation  of 
the  village  of  Hyde  Park  to  the  city  of  Chicago  did  not 
impair  the  rights  of  the  Hyde  Park  Company. 

The  Mutual  Electric  Light  and  Power  Company  was 
incorporated  March  28,  1893,  for  the  purpose  of  furnishing 
electric  light  and  power  to  the  people  of  Chicago,  and  by 
an  ordinance  of  the  city  of  Chicago,  passed  March  19, 
1894,  it  was  given  permission  and  authority  to  erect  and 
operate  a  plant  for  the  transmission  of  electric  light,  power 
and  heat,  in  and  over  the  streets,  alleys  and  public  ways 
of  that  part  of  the  city  of  Chicago  lying  south  of  39th  street 
and  west  of  the  center  line  of  State  street. 

It  wUl  thus  be  seen  that  the  Hyde  Park  Company  was 
authorized  to  put  up  wires  to  the  center  line  of  State  street 
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from  the  east,  and  the  Mutual  Company  to  put  up  wires 
to  the  same  center  line  of  State  street  from  the  west.  The 
distance  south  from  39th  street  to  the  city  limits  is  about 
a  dozen  miles  along  State  street,  and  throughout  that 
entire  length  the  territories  of  the  two  companies  adjoin 
each  other. 

By  the  terms  of  its  ordinance  or  contract  with  the  city, 
the  Mutual  Company  bound  itself  to,  within  one  year  from 
the  passage  of  the  ordinance,  erect  and  have  ready  for 
operation  a  plant  to  cost  not  less  than  forty  thousand  dol- 
lars, and  to  have  a  capacity  of  furnishing  electric  light  for 
not  less  than  350  arc  lights,  and  if  it  failed  so  to  do,  then 
to  pay  to  the  city  ten  thousand  dollars  as  liquidated 
damages. 

Being  so  situated  to  each  other,  and  the  Hyde  Park 
Company  having  its  power  house  and  electric  generating 
machinery  in  operation  and  the  Mutual  Company  being 
without  a  power  house  or  electric  generating  capacity,  and 
the  wires  of  the  two  companies  coming  to  State  street,  those 
of  one  company  from  the  east  and  the  other  company  from 
the  west,  the  two  companies,  on  June  7,  1894,  contracted 
logetluu-  in  writing,  as  shown  by  the  abstract  of  record,  as 
follows : 

*'The   Hyde  Park  Electric  Light  and  Power  Company 
agrees  to  furnish  and  the  Mutual  Electric  Light  and  Power 
Company  agrees  to  receive  electric  current  of  the  constant 
current  variety  at  such  points  in  Chicago  lying  along  the 
line  of  State  street,  adjacent  to  the  territory  covered  by  the 
present  franchise  of  the  Mutual  Company,  as  may  be  here- 
after mutually  agreed  upon,  at  $5  per  month  for  each  400 
Watt  months  of  energy  furnished,  provided  the  Watts  fur- 
nished shall  not   he  less  than  60,000  Watts  months,  nor 
more  than  100,000  Watts  months  for  each  calendar  month. 
Tho  party  of  the  first  part  is  to  furnish,  and  second  part 
to  receive,  not  less  than  60,000  Watt  months  of  energy  each 
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month  for  the  period  of  eight  months  (and  as  much  longer 
as  may  be  agreed  upon  by  the  parties  hereto). 

While  this  contract  is  in  force  A.  D.  Rich  shall  be  Ae 
treasurer  of  said  second  party  and  shall  receive  all  money 
due  second  party,  and  shall  pay  over  to  first  party  promptly 
on  the  15th  of  each  month  the  amount  due  it  for  electric 
current  supplies  during  the  preceding  month.  In  case  af 
failure  of  second  party  to  pay,  first  party  authorized  to  dis- 
continue the  supply  of  electric  current. 

The  conditions  hereof  shall  at  all  times  be  subiftct  to  the 
laws,  rules  and  regulations,  permission  and  resiriccions  of 
the  city  of  Chicago. 

In  case  of  failure  on  the  part  of  the  second  party  to  pay 
or  perform,  first  party  may,  at  its  option,  determine 
contract." 

On  June  13,  1894,  a  permit  by  the  commissioner  of  pub- 
lic works  to  string  wires  on  certain  poles  belonging  to  the 
City  Railway  Company,  with  the  consent  of  that  company, 
on  61st  street  from  State  street  west  to  Wentworth  avenue, 
and  so  on,  was  given  to  the  Mutual  Company;  and  on 
July  2,  1894,  a  like  permit  was  given  to  the  Hyde  Park 
Company  to  r^t'l  \.;  wires  on  poles  on  the  south  side  of  61st 
street  from  State  street  eastwardly  to  South  Park  avenue, 
and  on  the  east  side  of  State  street  from  Gist  to  60th  street, 
and  eastwardly  on  the  south  side  of  60tli  street  from  State 
street  to  Park  avenue,  and  so  on. 

It  will  tlius  be  seen  that  under  the  two  permits  the  wires 
of  tlie  respective  companies  were  authorized  to  be  strung 
to  the  junction  of  State  and  61st  streets,  one  from  the  west 
nd  the    other  from  the  east. 

The  strict  letter  of  the  permit  to  the  Hyde  Park  Company 
confined  its  right  to  string  wires  on  State  street  on  the  east 
side  thereof,  and  the  permit  to  the  Mutual  Company  was  to 
string  wires  **from  State  street  to  Wentworth  avenue." 

It  is  alleged  in  the  cross-bill  of  the  Hyde  Park  Company 
that  said  company  did,  about  July  14,  1894,  for  the  pur- 
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pose  of  carrying  out  said  contract  with  the  Mutual  Com- 
pany, connect  its  wires  from  poles  along  the  south  side  of 
61st  street  and  along  the  east  side  of  State  street  to  the 
center  line  thereof  with  the  wires  of  the  said  Mutual  Com- 
pany, and  furnish  said  current  of  electricity  to  the  said 
Mutual  Company,  as  provided  by  said  contract,  and  did 
maintain  and  operate  said  electric  wires,  conductors  and 
system  for  the  purpose  of  furnishing  a  current  of  electricity 
for  light,  heat  and  power  to  the  said  Mutual  Company ;  and 
that  the  city  by  its  agents,  without  reason  or  excuse  and 
without  notice  to  cross-complainant,  on  said  July  14th, 
caused  said  wires  and  conductors  along  the  south  side  of 
61st  street  and  east  of  the  centre  line  of  State  street  to  be 
cut,  disconnected  and  destroyed,  and  thereby  prevented 
said  cross-complainant  from  furnishing  said  Mutual  Com- 
pany with  electricity  and  from  complying  with  said  con- 
tract, and  that  the  city  has,  ever  since  said  wires  were  cut, 
refused  to  allow  them  to  be  repaired  and  again  connected. 

The  injunction  granted,  as  has  before  been  said,  was 
from  hindering  or  interfering  with  the  Hyde  Park  Com- 
pany in  restoring  the  wires  to  the  condition  they  were  in 
before  they  were  cut  by  the  city. 

The  question  presented  is  one  of  very  great  importance, 
involving,  as  it  does,  the  power  of  an  electric  light  and 
power  corporation,  which  is  limited  by  the  very  terms  of 
its  grant,  to  operations  within  a  definitely  prescribed  area 
or  territory,  to  extend  its  operations  generally  and  indefi- 
nitely into  other  territory  not  included  in  its  grant,  when- 
ever it  shall  see  fit  to  contract  for  that  object  with  other 
corporations  having  rights  within  the  additional  territory. 

The  Hyde  Park  Company  had  no  authority,  under  the 
ordinance  of  the  village  of  Hyde  Park,  which  contains  its 
only  grant  of  power,  to  furnish  either  electric  light,  heat 
or  power,  outside  of  the  limits  of  that  village,  and  the 
boundary  of  those  limits  on  the  west,  which  is  the  direction 
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in  which  it  seeks  to  extend  its  right  to  furnish  electricity, 
was  and  is  the  center  line  of  State  street. 

The  permit  of  the  commissioner  of  the  board  of  public 
works  of  the  city  of  Chicago  (the  successor  of  the  village 
of  Hyde  Park)  to  string  wires  on  poles  outside  of  those 
limits,  even  if  such  were  the  terms  of  the  permit  by  any 
bort  of  construction,  could  not  extend  the  grant. 

The  right  to  furnish  and  transmit  electricity  is  the 
essence  of  the  grant.  That  alone  is  the  public  and  useful 
end  to  be  subserved,  the  poles,  conduits  and  strung  wires 
are  mere  means  to  attain*  the  useful  ends  accomplished  by 
transmitted  electricity. 

The  mere  permission  to  string  wires  might  or  might  not» 
according  to  circumstances,  be  within  the  control  and  per- 
mission of  the  executive  officers  of  the  village  or  city,  but 
the  right  to  transmit  and  supply  light,  heat  and  power,  by 
the  powerful  agency  of  electricity,  over  the  streets  and 
public  grounds  of  a  village  or  city,  rests  peculiarly  and 
exclusively  in  a  proper  legislative  grant.  And  such  grant, 
when  given,  will  never  be  extended  except  by  necessary 
implication  from  that  which  is  expressed. 

Here  is  a  corporation  upon  which  has  been  bestowed,  by 
ordinance,  a  grant  to  erect  and  operate  a  plant  for  the 
transmission  of  electric  light,  power  and  heat,  through 
streets,  etc.,  within  the  prescribed  limits  of  the  village 
conferring  the  grant. 

No  grant  to  go  beyond  the  limits  was  conferred,  not  even 
by  permission  of  adjoining  municipalities. 

Possessing  this  grant,  and  operating  under  it,  the  Hyde 
Park  Company,  by  contract  with  another  corporation  pos- 
sessing a  like  grant  and  privilege  within  another  and 
different  territory,  connects  its  wires  at  the  line  where  the 
territories  of  the  two  corporations  meet,  with  the  wires  of 
the  other  corporation,  and  proceeds  to  transmit  electricity 
over  the  wires  of  that  corporation  into  territory  within 
which  it  has  no  power  to  operate,  with  the  same  effect  and 
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for  the  same  purposes  that  it  operates  within  its  own 
territory. 

In  every  essential  the  doing  of  that  is  the  same  as  if  it 
had  strung  its  own  wires  within  that  foreign  territory  and 
had  transmitted  electricity  over  them  for  the  lighting  and 
heating  of,  and  furnishing  power  for,  that  territory. 

Such  is  a  most  palpable  evasion  of  the  limitations  and 
is  a  flagrant  excess  of  the  due  exercise  of  its  powers. 

Public  policy,  as  well  as  the  contractual  obligations 
between  the  company  and  the  city,  are  most  seriously  vio- 
lated by  such  methods.  The  limits  of  franchises  granted 
by  municipalities  should  not  be  extended  by  doubtful 
implication. 

If  such  conduct  by  the  Hyde  Park  Company  should  be 
sustained  and  it  be  permitted  to  thus  extend  itself  into  the 
territory  it  has  thus  entered,  it  might  go  on  by  successive 
connections  with  the  wires  of  other  companies  with  whom 
it  should  contract,  and  extend  itself  all  over  the  city  of 
Chicago,  or,  for  that  matter,  the  whole  State. 

The  cunning  of  men  to  overreach  their  fellow  men,  and 
the  State  itself,  by  contrivances  which  at  first  sight  seem 
harmless,  but  are  in  reality  fraught  with  dangerous  tend- 
encies, can  best  be  checked  by  a  strict  and,  perhaps,  severe 
upholding  of  the  law. 

Counsel  have  intimated  that  the  contract  between  these 
two  companies  is  for  temporary  purposes  only;  but  that  is 
not  the  way  the  contract  reads.  Its  provisions  are  '*  for 
the  period  of  eight  months  (and  as  much  longer  as  may  be 
agreed  upon  by  the  parties  hereto)."  The  provision  in  the 
ordinance  to  the  Mutual  Company  that  it  shall  pay  to  the 
city  ten  thousand  dollars  as  liquidated  damages  in  case  it 
"shall  fail  to  complete  such  plant  within"  one  year  is, 
quite  probably,  a  mere  band  of  straw,  so  far  as  the  erection 
of  a  power  house  and  electric  generating  machinery  of  its 
own  is  concerned. 

"Such    plant,"    when    read  in   connection    with    the 
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**  plant"  that  section  one  of  the  ordinance  confers  the 
power  to  "erect  and  operate,"  may,  perhaps,  as  well  mean 
poles,  wires  and  conduits,  as  a  power  house  or  generating 
machinery,  for  which,  if  the  contract  with  the  Hyde  Park 
Company  should  be  upheld,  there  would  be  no  use.  The 
same  contract  provides  for  the  furnishing  by  the  one  com- 
pany and  the  receiving  by  the  other  of  electric  currents  at 
all  points  along  the  line  of  State  street,  "  as  may  be  here- 
after mutually  agreed  upon." 

If  this  connection  at  61st  street  shall  be  sustained  as 
lawful,  then,  by  the  same  reasoning,  as  many  other  con- 
nections along  the  entire  length  of  State  street,  south  of 
39th  street,  as  the  parties  should  agree  upon,  might  be 
made,  and  that  such  was  the  intention  of  the  parties  to  the 
contract  is,  we  think,  apparent. 

The  city  oflScials  performed  no  more  than  their  duty 
when  they  cut  the  connection  between  the  two  companies 
{King  v.  Davenport,  98  111.  305),  and  the  injunction  restrain- 
ing them  from  interfering  with  a  new  connection  of  the 
wires  should  have  been  denied.  The  cause  is  therefore 
reversed,  with  directions  to  the  Circuit  Court  to  dissolve 
the  injunction  that  was  granted  upon  the  cross-bill  of  the 
appellee,  Hyde  Park  Electric  Light  and  Power  Company. 

Gary,  J. :  I  think  the  injunction  is  right,  but  this  is  but 
interlocutory,  and  I  won't  go  into  detail. 


Note.— See  note  to  Harrisburg  v.  Penna,  TeUph,  Co.^  poH* 


MARYLAND,  1894.  37 

Telegraph  Co.  ▼.  Baltimore. 


The  Postal  Telegraph  Cable  Company  v.  Mayor  and 

City  Council  of  Baltimore. 

Maryland  Court  of  Appeals,  June  Bl,  1894, 

(79  Md.  502.) 
Tklboraph  poles.— Municipal  License  fee.— Post-roads  act. 

A  tel^praph  company  does  not,  by  availing  itself  of  the  privileges  of  the 
post-roads  act  of  Congress  of  1886,  thereby  become  entitled  to  occupy 
the  streets  of  mmiicipal  corporations  without  compensation. 

Such  a  corporation  may  impose  a  reasonable  license  fee,  based  upon  the 
number  of  poles,  for  the  use  of  its  streets. 

Two  dollars  per  annum  per  pole  is  not  an  unreasonable  fee  in  the  city  of 
Baltimore. 

Cases  of  this  series  cited  in  opinion  appear  in  bold  faced  type :  Pensacola 
Tel,  Co.  V.  W.  U,  Tel.  Co.,  vol.  1,  p.  260;  St.  Louis  v.  W.  U.  Tel.  Co., 
voL  4,  pp.  102,  115. 

Appeal  by  defendant  below  from  judgment  of  Court  of 
Common  Pleas. 

George  H.  Bates  and  R.  S.  Guernsey,  for  the  appellant. 

Wm.  S.  Bryan,  Jr.,  City  Solicitor,  and  Thomas  G.  Hayes, 
City  Counsellor,  for  the  appellee. 

Bryan,  J.,  delivered  the  opinion  of  the  court:  On  the 
twentieth  of  April,  1893,  the  mayor  and  city  council  of 
Baltimore  passed  an  ordinance  which  imposed  a  tax  of  two 
dollars  on  each  telegraph,  telephone,  electric  light  or  other 
pole,  which  should  be  used  in  any  of  the  streets,  lanes  or 
alleys  of  the  city.  But  the  ordinance  excepted  trolley 
poles,  which  were  used  exclusively  for  stringing  thereon 
wires  for  use  in  the  propulsion  of  street  passenger  cars  by 
electricity.  The  Postal  Telegraph  Cable  Company  used 
and  maintained  five  hundred  and  nine  telegraph  poles  in 
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the  public  streets  of  Baltimore,  but  refused  to  pay  the  tax 
on  them.  A  suit  was  brought  by  the  mayor  and  city 
council  to  recover  the  amount  due  according  to  the  terms 
of  the  ordinance.  The  Telegraph  Company,  instead  of 
pleading  to  the  declaratioui  filed  an  answer,  composed  of 
twenty-five  sections.  The  plaintifiF  demurred,  and,  by 
consent  of  counsel,  a  pro  forma  judgment  was  entered,  sus- 
taining the  demurrer,  and  determining  that  the  plaintiff 
should  recover  the  amount  of  the  tax. 

The  answer  filed  by  the  defendant  seems  to  be  framed 
on  the  model  of  equity  proceedings.  Both  in  form  and 
substance  it  is  in  absolute  disregard  of  the  practice  prevail- 
ing in  this  State,  and  was  necessarily  held  bad  on 
demurrer.  But  as  the  object  of  this  suit  is  to  determine 
the  validity  of  the  ordinance  in  question,  we  shall  express 
our  opinion  upon  it,  without  regard  to  errors  in  practice 
and  procedure.  We  shall  assume  (as  is  undoubtedly  the 
case)  that  the  defendant  is  a  corporation  under  the  laws  of 
New  York;  and  that  it  is  engaged  in  operating  telegraph 
lines  over  the  post  roads  of  several  States  of  the  Union,  by 
making  telegraphic  communications  for  commercial  and 
other  purposes ;  and  that  it  has  accepted  the  provisions  of 
the  Act  of  Congress  of  July,  1866  (title  65  of  U.  S.  Revised 
Statutes),  relating  to  the  occupancy  of  post  roads;  and  that 
it  is  entitled  to  the  privileges  conferred  by  that  Act.  It  has 
been  decided  by  the  Supreme  Court  of  the  United  States 
that  telegraphic  communication  between  the  different 
States  is  a  species  of  interstate  commerce,  and  that  it  is, 
therefore,  within  the  control  of  Congress.  The  telegraph 
companies  which  have  accepted  the  provisions  of  the  Act 
of  1866  are  entitled  to  use  the  post  roads  of  the  United 
States  for  the  operation  of  their  lines.  The  streets  of  the 
city  of  Baltimore  are  post  roads,  and  in  this  capacity  are 
subject  to  this  Act  of  Congress.  But  it  cannot  be  supposed 
that  any  power  is  conferred  upon  a  telegraph  company  to 
use  the  streets  without  compensation.    The  Supreme  Court 
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has  decided  what  the  right  to  use  a  post  road  means.  It  is 
aaid  that  this  Act  *'  gives  no  foreign  corporation  the  right 
to  enter  upon  private  property  without  the  consent  of  the 
owner  and  erect  the  necessary  structures  for  its  business ; 
but  it  does  provide,  that  whenever  the  consent  of  the  owner 
is  obtained,  no  State  legislation  shall  prevent  the  occupa- 
tion of  post  roads  for  telegraph  purposes  by  such  corpora- 
tions as  are  willing  to  avail  themselves  of  its  privileges. 
.  .  .  These  (meaning  post  roads)  are  all  within  the 
dominion  of  the  national  government  to  the  extent  of  the 
national  powers,  and  are,  therefore,  subject  to  legitimate 
congressional  regulation.  No  question  arises  as  to  the 
authority  of  Congress  to  provide  for  the  appropriation  of 
private  property  to  the  uses  of  the  telegraph,  for  no  such 
attempt  has  been  made.  The  use  of  public  property  alone 
IB  granted.  If  private  property  is  required,  it  must,  so  far 
as  the  present  legislation  is  concerned,  be  obtained  by 
private  arrangement  with  its  owner.  No  compulsory  pro- 
ceedings are  authorized.  State  sovereignty  under  the 
Constitution  is  not  interfered  with.  Only  national  privi- 
leges are  granted.'*  Pensdcola  Telegraph  Company 
V.  Western  Union  Telegraph  Company^  96  United 
States,  1.  It  is  not  contended  on  the  part  of  the  plaintiff 
that  any  State  authority  can  prevent  or  hinder  interstate 
commerce,  or  that  it  can  tax  the  receipts  derived  from  it, 
or  that  it  can  require  a  license  for  carrying  on  the  business, 
or  the  payment  of  a  sum  of  money  for  such  license.  The 
city  ordinance  does  not  exclude  the  telegraph  company 
from  the  use  of  the  streets  as  post  roads ;  on  the  contrary, 
it  recognizes  such  use,  and  exacts  compensation  therefor. 
The  question  arises  whether  such  compensation  can  be 
lawfully  demanded.  The  power  of  the  mayor  and  city 
council  of  Baltimore  over  the  streets  cannot  be  regarded  as 
within  the  region  of  debate.  By  legislative  enactment,  by 
long  continued  usuage  and  by  repeated  decisions  of  our 
courts,  it  has  been  determined  that  it  has  full  and  complete 
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control  over  the  streets  and  highways  of  the  city.    The  Act 
of  1890,  chapter  370,  declared  that  it  should  have  power  to 
regulate  the  U9e  of  the  streets  by  telegraph,  telephone, 
electric  light  and  other  wires  and  poles ;  and  that  it  might 
require  the  wires  to  be  placed  under  ground.     It  may  per- 
mit the  erection  of  poles,  determine  where  they  may  be 
placed,   and  upon  what  terms  they  may  be  used.     The 
erection  of  a  pole  is  the  appropriation  of  a  portion  of  a 
street,  and  the  entire  exclusion  of  the  public  from  the  use 
of  it.     It  is  necessarily  to  some  extent  an  obstruction,  and 
under  some  circumstances  it  may  be  a  great  public  incon- 
venience.   The  Telegraph  Company  has  not  the  semblance 
of  a  right  to  appropriate  any  portion  of  the  streets  in  this 
way.     It  may  be  suggested  that  it  might  acquire  such 
right  by  condemnation.     We  shall  not  discuss  this  ques- 
tion.   The  assertion  of  such  a  pretension  would  be  regarded 
as  offensive  in  the  highest  degree,  and  would  call  forth 
great  opposition.    If  the  question  should  ever  be  presented 
to  the  courts,  we  trust  that  it  may  be  temperately  and  dis- 
passionately discussed,  and  wisely  and  justly  decided.     As 
the  matter  now  stands,  the  consent  of  the  mayor  and  city 
council  must  be  obtained  for  the  use  of  the  poles.    It  would 
not  be  right  to  clog  this  consent  with  unjust  and  unreason- 
able conditions,  such  as  would  manifest  a  purpose  to  pre- 
vent the  transaction  of  the  interstate  business  of  the  Tele- 
graph Company,  or  to  impede,  oppress  and  embarrass  it, 
or  to  make  a  discrimination  against  it  in  favor  of  some 
rival  company.    The  privilege  of  using  the  poles  is  granted 
on  the  payment  of  the  sum  of  two  dollars  per  annum  for 
each  pole.     This   is  less   than   seventeen  cents  a  month. 
Baltimore  is  a  large  and  populous  city.     In  the  localities 
desirable  for  telegraph  offices  the  sidewalks  are  frequently 
thronged  by  large  numbers  of  people,  and  the  driveways 
so  closely  blocked  with  vehicles,  that  it  is  a  matter  of  peril 
and  difficulty  to  cross  from  one  side  of  the  street  to  the 
other.     In  many  other  parts  of  the  city  the  crowding  of 
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the  streets  is  sometimes  very  great.  It  is  a  matter  of  much 
importance  to  preserve  space  for  public  convenience.  If 
we  take  as  a  standard  the  rental  value  of  ground  fronting 
on  public  streets,  we  will  see  that  seventeen  cents  a  month 
for  the  space  covered  by  a  telegraph  pole  is  a  very  small 
fraction  of  the  value  of  its  occupation ;  and  it  is  a  vastly 
smaller  fraction  of  the  compensation  due  for  the  incon- 
venience caused  to  occupiers  of  houses  in  the  vicinity,  and 
to  persons  using  the  streets  in  the  ordinary  methods  of 
travel.  The  mayor  and  city  council,  however,  with  a  wise 
and  liberal  forecast,  have  forborne  to  place  burdens  on 
industries  and  enterprises,  which  accompany  and  increase 
the  growth  and  prosperity  of  the  city.  In  our  opinion,  the 
tax  on  these  poles  is  reasonable  and  moderate.  We,  of 
course,  are  conclusively  bound  by  the  decision  of  the 
Supreme  Court  in  8t.  Louis  v.  Western  Union  Tele- 
ffraph  Company,  148  United  States,  92.  In  that  case 
the  validity  of  a  tax  was  in  question,  which  had  been 
imposed  by  the  city  of  St.  Louis  on  telegraph  poles  of  the 
Western  Union  Company.  The  court  overruled  the  sug 
gestion  that  the  Act  of  Congress  which  granted  the  use  o: 
the  post  roads,  conferred  on  telegraph  companies  the 
unrestricted  right  to  appropriate  public  or  private  property ; 
and  affirmed  that  the  franchise  or  privilege  was  to  be 
exercised  in  subordination  to  public  and  private  rights.  It 
held  that  the  tax  was  valid;  and  said,  in  speaking  of  the 
public  streets:  **  While  for  the  purposes  of  travel  and  com- 
mon use  they  are  open  to  the  citizens  of  every  State  alike, 
and  no  State  can  by  its  legislation  deprive  the  citizens  of 
another  State  of  such  common  use,  yet  when  an  appropria- 
tion of  any  part  of  this  public  property  to  an  exclusive  use 
is  sought,  whether  by  a  citizen  or  corporation  of  the  same 
or  another  State,  or  a  corporation  of  the  national  govern- 
ment, it  is  within  the  competency  of  the  State,  represent- 
ing tlie  sovereignty  of  that  local  public,  to  exact  for  its 
benefit  compensation  for  this  exclusive  appropriation.     It 
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matters  not  for  what  that  exclusive  appropriation  is  taken ; 
whether  for  steam  railroads  or  street  railroads,  telegraphs 
or  telephones ;  the  State  may,  if  it  ehoosesi  exact  from  the 
party  or  corporation  given  such  exclusive  use  pecuniary 
compensation  to  the  general  public  for  being  deprived  of 
the  common  use  of  the  portion  thus  appropriated.''  The 
tax  was  five  dollars  per  annum  for  each  pole,  and  it  was 
maintained  by  the  Telegraph  Company  that  it  was 
unreasonable,  unjust  and  excessive.  As  the  judgment  in 
favor  of  the  Telegraph  Company  was  reversed  on  other 
grounds,  the  court  said  that  the  question  might  be  passed 
for  further  investigation  on  the  new  trial.  It  also  said : 
** Prima  facie,  an  ordinance  like  that  is  reasonable.  The 
court  cannot  assume  that  such  a  charge  is  excessive,  and 
so  excessive  as  to  make  the  ordinance  unreasonable  and 
void ;  for,  as  applied  in  certain  cases  a  like  charge  for  so 
much  appropriation  of  the  streets  may  be  reasonable." 
On  a  motion  for  reargument,  the  court  reaffirms  the 
validity  of  the  tax.  In  speaking  of  the  power  to  regulate 
the  use  of  the  streets,  which  was  vested  in  the  city  of  St. 
Louis  under  its  charter,  it  said:  *' If  it  should  see  fit  to 
construct  an  expensive  boulevard  in  the  city,  and  then 
limit  the  use  to  vehicles  of  a  certain  kind,  or  exact  a  toll 
from  all  who  use  it,  would  that  be  other  than  a  regulation 
of  the  use?  And  so  it  is  only  a  matter  of  regulation  of  use 
when  the  city  grants  to  the  telegraph  company  the  right 
to  use  exclusively  a  portion  of  the  street,  on  condition  of 
contributing  something  towards  the  expense  it  has  been  to, 
in  opening  and  improving  the  street.  Unless,  therefore, 
the  telegraph  company  has  some  superior  right  which 
excludes  it  from  subjection  to  this  control  on  the  part  of 
the  city  over  the  streets,  it  would  seem  that  the  power  to 
require  payment  of  some  reasonable  sum,  for  the  exclusive 
use  of  a  portion  of  the  streets,  was  within  the  grant  of 
power  to  regulate  the  use.  That  the  company  gets  no  such 
right  from  the  general  government  is  shown  by  the  opinion 
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heretofore  deliyered,  nor  has  it  any  such  from  the  State.'' 
St.  Louis  w.  Wesiem  Union  Telegraph  Co.,  149  U.  S. 

470. 
The  judgment  below  must  be  affirmed. 

Judgment  affirmed. 

NoTX. — See  note  to  HarrMurg  v.  Pennct.  Te^eph,  Co,,  po$L 


CiTT  OF  St.   Louis  v.  Western  Union  Telegraph 

Company. 

U.  S.  CirevU  Court.  EomL  DUt.  MiM$ouri,  July  9, 1894. 
IkLEORAPH  POLBS.— Municipal  control  and  rental  chabox. 

Hie  principle  that  the  grant  of  an  easement  or  a  use  by  a  municipality  by 
ordinance^  with  a  condition  attached  to  be  performed  by  the  grantee 
beneficial  to  the  grantor,  when  accepted  by  the  grantee  and  acted  on  by 
both  parties,  constitutes  a  contract  from  which  neither  party  can  recede 
except  npoD  the  terms  provided  for  or  contemplated  by  the  contract, — 
held  applicable  to  an  ordinance  permitting  the  erection  of  telegraph 
poles  but  requiring  as  a  condition  thereof  the  reservation  of  the  top-arm 
of  aU  poles  for  the  use  of  the  city.  Such  condition  having  been  accepted, 
and  the  municipality  having  received  its  benefit,  a  rental  for  the  use  of 
the  streets  cannot  thereafter  be  exacted  of  the  telegraph  company. 

Bat  if  such  rental  could  be  demanded,  five  dollars  per  pole  would,  consider- 
ing the  value  of  adjacent  property,  be  exorbitant. 

Cases  of  this  series  cited  in  opinion  appear  in  bold  faced  type:  City  of  New 
Orleans  v.  Gt  8o.  Tel.  A  TelepK  Co,,  vol.  2,  p.  122;  Rutland  Electric 
Light  Co.  V.  Marble  City  Elec.  Lt.  Co.,  vol.  4,  p.  256;  State,  Hudson 
Tdeph.  Co,  Proe.  v.  Jersey  City,  voL  2,  p.  133. 

Facts  stated  in  opinion.  See  previous  decisions  of  U.  S. 
Supreme  Court,  4  Am.  Elec.  Cas.  102,  115. 

Case  heard  on  agreed  statement  of  facts  and  further  evi- 
dence. 

William  C.  ^far shall,  for  plaintiflf. 

Dickson  &  Snuth,  for  defendant. 
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Phillips,  District  Judge :  This  is  an  action  of  assumpsit, 
instituted  April  7,  1888,  to  recover  the  sum  of  $22,635, 
under  Ordinance  No.  12,733,  passed  March  22,  1884,  by 
the  plaintifiF  city,  providing  for  the  payment  of  $6  per  tele- 
graph pole  ''  for  the  privilege  of  using  the  streets,  alleys 
and  public  places  thereof.''  The  case  was  tried  in  this 
court,  without  the  intervention  of  a  jury,  before  Judge 
Thaybb,  resulting  in  a  judgment  for  defendant.  See  39 
Fed.  59.  On  writ  of  error  to  the  Supreme  Court,  this  judg- 
ment was  reversed,  and  the  cause  remanded  for  a  nenv 
trial.  See  148  U.  S.  92,  13  Sup.  Ct.  485;  149  U.  S.  465, 
13  Sup.  Ct.  990.  On  remand,  the  cause  has  been  heard 
before  me,  a  jury  again  being  waived,  on  the  original 
agreed  statement  of  facts  and  additional  evidence. 

Under  the  decision  of  the  Supreme  Court,  two  principal 
questions  are  involved  on  this  retrial,  left  open  for  the 
development  of  additional  proof :  First,  did  section  8  of 
Ordinance  No.  11,604,  adopted  February  11,  1881,  on  its 
acceptance  by  the  defendant,  and  its  erection  and  acquisi- 
tion thereafter  of  additional  poles,  and  the  use  by  city  of 
both  the  old  and  new  poles,  which  use  yet  continues,  con- 
stitute a  contract  between  the  city  and  the  company,  which 
would  be  violated  by  the  enforcement  of  said  Ordinance 
No.  12,733?  And  second,  is  the  exaction  of  five  dollars 
per  pole,  imposed  under  the  last  ordinance,  so  unreasonable 
that  the  court  ought  to  interpose  and  set  it  aside? 

Said  section  8  is  as  follows : 

''Any  company  erecting  poles  under  the  provision  of  this  ordinance 
shall,  before  obtaining  a  permit  therefor  from  the  board  of  public  improve- 
m  'nts,  file  an  agreement  in  the  office  of  the  city  register,  permitting  the 
city  of  St.  Louis  to  occupy  and  use  the  top  cross  arm  of  any  pole  erected, 
or  which  is  now  erected,  for  the  use  of  said  city  for  telegraph  purposes, 
free  of  charge." 

I  am  unable  to  agree  with  the  contention  of  the  learned 
counsel  for  the  city  that  the  first  inquiry  is  precluded  by 
the  decision  of  the  Supreme  Court.     It  is  as  much  open 
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For  admission  of  additional  evidence,  and  for  verdict  on  the 
facts,  as  the  second  proposition.     All  that  can  reasonably 
be  inferred  from  the  discussion  by  Mr.  Justice  Brbwbb  is 
that,  from  anything  appearing  in  the  evidence  then  in  the 
record,  he  was  unable  to  find  that  the  company,  since  the 
adoption  of  the  Ordinance  No.  11,604,  had  done  any  act 
under  section  8,  nor,  of  consequence,  it  must  be  assumed, 
had  the  city  enjoyed  the  benefits  thereof,  so  as  to  make  a 
predicate  for  an  executed  contract  containing  the  elements 
of  an  estoppel.     After  commenting  on  the  absence  of  proof 
on  this  issue,  he  said:  **It  is  unnecessary,  however,  to  con- 
sider these  matters  at  length,  for  on  a  new  trial  the  facts 
in  respect  thereto  can  be  more  fully  developed." 

The  evidence  now  shows  that  of  the  1,509  poles,    the 

city,  since  1881,  has  been  using  834  for  its  wires,  and  fire 

''hoodlum"  signal  boxes,  and  in  some  instances  has  as 

many  as  8  wires  on  one  pole;  and,  since  the  adoption  of 

Ordinance  No.  11,604,  the  company  has  purchased  280  poles 

of  another  company,  and  erected  104  new  poles,  the  top  cross 

ams  of  which  the  city  has,  presumably,  since  occupied. 

Certainly,  as  to  the  384  poles  acquired  and  erected  thus  by 

the  company,  there  ought  to  be  no  question  but  that  this 

vas  an  act  in  execution  of  the  provisions  of  said  section  8, 

^d  would  clearly  come  within  the  thought  of  Mr.  Justice 

Brewer  as  constituting  an  estoppel.     If  so,  I  am  unable  to 

perceive  how  there  can  be  any  logical  escape,  on  principle, 

from  the  application  of  the  rule  to  the  entire  user  by  the 

plaintifiF. 

I  understand  the  law  to  be  that  the  grant  of  an  ease- 
ment or  a  use  by  the  State  or  municipality  like  the 
plaintifiF  city,  by  ordinance,  with  a  condition  attached 
to  be  performed  by  the  grantee  beneficial  to  the  grantor, 
when  accepted  by  the  grantee  and  acted  on  by  both 
parties,  constitutes  a  contract  between  them,  from 
which  neither  party  can  recede  except  upon  the 
terms   provided   for    or    contemplated    by    the    contract. 
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Dill.  Mun.  Corp.  (3rd  ed.)  par.  472;  CUy  of  New  Or- 
leans T.  Oreat  Southern,  etc.,  Co.,  40  La.  Ann.  41, 
533;  Kansas  City  v.  Corrigan,  86  Mo.  67;  State  v. 
Corrigan  St.  Ry.  Co.,  85  Mo.  264;  City  of  Q^incy  v.  BuU, 
106  111.  342;  Com.  v.  New  Bedford  Bridge  Co.,  2  Gray,  339; 
Chicago  v.  Sheldon,  9  Wall.  50 ;  Coast  Line  R.  Co.  v.  Mayor ^ 
etc.,  30  Fed.  Rep.  646. 

A  grant  is  a  contract.     Chief  Justice  Marshall,  in 
Fletcher  Y.  Peck,  6  Cranch,  136,  said: 

*  *  A  contract  is  a  compact  between  two  or  more  parties, 
and  is  either  executory  or  executed.  An  executory  contract 
is  one  in  which  a  party  binds  himself  to  do  or  not  to  do  a 
particular  thing.  A  contract  executed  is  one  in  which  the 
object  of  the  contract  is  performed;  and  this,  says  Black- 
stone,  differs  in  nothing  from  a  grant.  A  contract 
executed,  as  well  as  one  which  is  executory,  contains 
obligations  binding  on  the  parties.  A  grant  in  its  yery 
nature  amounts  to  an  extinguishment  of  the  right  of  the 
grantor,  and  implies  a  contract  not  to  reassert  that  right. 
A  party  is  therefore  always  estopped  by  his  own  grant." 

In  City  of  New  Orleans  v.  Great  Southern,  etc.,  Co.,  aupro, 
where  the  city,  after  granting  the  right  to  the  telegraph 
company,  on  condition  of  furnishing  to  the  city  certain 
free  telephonic  facilities  sought  to  impose  a  charge  of  five 
dollars  per  pole,  the  court,  inter  alia,  said : 

* '  Either  she  is  bound  according  to  the  terms  of  her 
proposition  accepted  and  acted  upon  by  defendant,  or  she 
is  not  bound  at  all.  Obviously,  upon  the  clearest  consider- 
ation of  law  and  justice,  the  grant  of  authority  to  defend- 
ant, when  accepted  and  acted  upon,  became  an  irrevocable 
contract;  and  the  city  is  powerless  to  set  it  aside,  or  to 
interpolate  new  or  more  onerous  considerations  therein." 

So  in  Ruttand  Electric  Light  Co.  w.  Marble  CUy 
Electric  Light  Co.,  26  Atl.  Rep.  635,  the  Supreme  Court 
of  Vermont  say: 

'*  An  ordinance  authorizing  a  telephone  company   to 
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maintain  lines  on  streets,  without  limitation  as  to  time, 
for  a  stipulated  consideration,  when  adopted  and  acted 
upon  by  the  grantee  by  a  compliance  with  its  conditions, 
becomes  a  contract  which  the  city  cannot  abolish  or  alter 
without  the  consent  of  the  grantees." 

See  also,  Western  Paving,  etc.,  Co.  v.  Citizens*  St.  Ry.  Co., 
128  Ind.  525;  Oregsten  y.  City  of  Chicago  (111.  Sup.),  34 
N.  E.  Rep.  426;  Hudson  Tel.  Co.  w.  Jersey  CUy,  49 
N.   J.  Law,  303. 

What  difference  can  it  make,  in  the  application  of  this 
principle  to  this  case,  that  prior  to  1881  the  defendant  had 
erected  most  of  its  poles,  and  had  suffered  the  city  to  use 
a  few  of  them?  That  was,  at  most,  but  a  parol  license, 
revocable  at  will.  Prior  to  1881,  the  city  does  not  appear 
to  have  taken  any  account  of  the  presence  of  the  defend- 
ant's poles  on  its  streets;  but  in  February,  1881,  the  city, 
by  ordinance,  recognized  the  right  of  and  authorized  the 
company  to  be  and  continue  on  its  streets  and  alleys.  By 
Ordinance  11,604  it  imposed  upon  the  company  the  duty 
and  obligation  of  keeping  on  deposit  with  the  city  treasurer 
the  sum  of  $50,  subject  to  the  order  of  the  street  commis- 
sioner, to  be  used  by  him  in  restoring  any  sidewalk,  gutter, 
street  or  alley  pavement  displaced  or  injured  in  the  erec- 
tion, alteration  or  removal  of  any  pole  of  such  company; 
and  further  requiring,  in  consideration  of  the  grant  of 
occupancy  of  the  streets,  that  the  company,  before  obtain- 
ing a  permit  therefor  from  the  board  of  public  improve- 
ments, should  file  an  agreement  with  the  city  permitting 
the  city  to  occupy  and  use  the  top  cross  arms  of  any 
poles  to  be  erected,  **  or  which  is  now  erected,  for  the  use 
of  said  city  for  telegraph  purposes,  free  of  charge."  The 
company  filed  its  agreement  accordingly.  This  ordinance 
then  became  a  binding  contract,  from  which  the  company 
could  not  recede  so  long  as  its  poles  stood  in  the  plaintiff's 
streets;  and,  when  the  city  took  the  benefit  thereof  by 
using  the  defendant's  poles,  it  became  an  executed  con- 
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tract.  How,  then,  could  the  city,  after  thus  binding  the 
company  to  furnish  it  free  of  charge  the  use  of  its  poles, 
in  consideration  of  the  grant  made  to  the  company  and 
using  the  privilege  for  three  years,  subject  the  company 
to  an  additional  charge  of  five  dollars  per  pole,  while  still 
holding  on  to  the  top  arms? 

It  is  no  answer  to  this  to  say  that  the  number  of  wires 
placed  on  the  poles  by  the  city  are  greatly  less  than  those 
employed  by  the  company.  If  it  is  a  contract,  and  that 
contract  has  been  kept  by  the  defendant,  and  the  plaintiff 
has  enjoyed  the  fruit  thereof  to  the  full  measure  of  the 
requirements  of  the  contract,  it  is  enough.  Furthermore, 
the  uncontradicted  evidence  shows  that  it  costs  $23  to  erect 
a  pole  and  top  cross  arm,  to  say  nothing  of  the  expense  of 
keeping  them  in  repair  and  removing  and  replacing  them 
to  suit  the  city.  This  sum  the  city  saved  by  using  OTer 
800  of  the  defendant's  poles. 

Nor  does  the  evidence,  by  its  weight  and  credibility,  sup- 
port the  contention  of  counsel  for  the  city  that  there  has 
been  but  little  change  in  the  use  of  the  defendant's  poles 
by  the  city  prior  and  subsequent  to  the  adoption  of  the 
ordinance  of  1881.  On  the  contrary,  it  clearly  enough 
shows  that  prior  to  1881  the  wires  of  the  city  were  strung 
on  the  tops  of  houses,  rendering  their  accessibility  for 
repairs  more  inconvenient  and  expensive,  and  that  they 
were  afterwards  mainly  placed  upon  defendant's  poles. 

Nor  can  I  accede  to  the  proposition  of  counsel  that  no 
contract  is  predicable  of  Ordinance  11,604  and  the  acts 
done  thereunder,  for  the  reason  that  they  are  wanting  in 
the  quality  of  mutuality.  The  basis  for  this  contention  is 
section  9  of  said  ordinance: 

"  Nothing  contained  in  this  ordinance  shall  be  so  construed  as  to  in  any 
manner  affect  the  right  of  the  city  in  the  future  to  prescribe  any  other 
mode  of  conducting  such  wires  over  or  under  its  thoroughfares." 

The  eflFect  of  this  was  simply  to  reserve  to  the  city  the 
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right  to  compel  the  company,  if  the  city  saw  fit,  to  resort 
to  a  subterranean  construction  of  its  wires.  If  that  ever 
should  be  done,  the  city's  wires,  of  course,  would  have  to 
come  down  when  the  company  had  to  abandon  them. 
But  this  action,  if  taken,  is  of  the  city's  election.  If  it 
never  so  elects,  so  long  as  the  defendant's  poles  stand,  the 
right  remains  to  the  city,  irrevocable  by  the  company,  to 
compel  the  company  to  maintain  the  top  arm  for  the 
benefit  of  the  city.  In  other  words,  the  contract  is  a  bind- 
ing one  of  mutual  rights  and  obligations,  subject  to  the 
contingency,  at  the  election  of  the  city ;  and,  if  such  con- 
tingency never  arises,  the  mutual  rights  of  the  parties  con- 
tinues. How,  then,  does  section  9  destroy  the  mutuality 
of  the  contract? 

My  conclusion  is  on  this  branch  of  the  case  that  ordi- 
nance 11,604,  having  been  accepted  by  the  defendant, 
subject  to  the  condition  imposed  by  section  8,  and  said  con- 
dition having  been  performed  by  the  defendant,  and  the 
plaintiff  having  received  the  benefit  thereof,  constitutes  a 
contract  between  the  parties,  and  that  the  imposition  of 
the  additional  burdens  sought  to  be  enforced  by  Ordinance 
12,733  is  violative  of  the  first  contract,  and  for  that  reason 
the  latter  ordinance  ought  not  to  be  enforced. 

But,  as  it  is  altogether  probable  that  this  case  will  go 
further  for  final  determination,  I  will  proceed  to  consider 
and  pass  upon  the  second  issue  involved  in  this  new  trial, 
under  my  understanding  of  the  decision  of  the  Supreme 
Court. 

It  is  held  by  the  Supreme  Court  in  this  case  that  the  five 
dollars  [per  pole,  imposed  by  Ordinance  12,733,  is  not  a 
privilege  or  license  tax,  but  is  of  the  nature  of  a  rental,  for 
the  use  of  so  much  of  the  streets  and  alleys  of  the  city  as 
is  occupied  by  the  company  permanently  with  its  telegraph 
poles.  As  the  case  had  been  tried  below  mainly  on  the 
question  as  to  whether  or  not  the  imposition  of  this  five 
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dollars  was  a  license  tax,  and  therefore  void,  as  being  in 
contravention  of  the  interstate  commerce  provision  of  the 
Federal  Constitution,  there  was  not,  in  the  opinion  of  the 
majority  of  the  court,  sufficient  evidence  in  the  record  to 
enable  them  to  determine  safely  the  question  ultimately 
raised  by  defendant,  whether  the  rental  exacted  was 
unreasonable,  and  further  evidence  was  invited  on  this 
issue  at  the  trial. 

Both  at  the  trial  and  in  his  brief,  counsel  for  the  city 
plants  himself  upon  the  proposition*  that  the  sum  fixed  in 
the  ordinance  is  prima  facie  reasonable  and  just,  and  the 
burden  rests  upon  the  company  not  only  to  overcome  this 
presumption  by  a  preponderance  of  evidence,  but  it  should 
go  further,  to  some  indefinable  extent,  to  warrant  the 
court  in  declaring  the  ordinance  void.  If  this  charge  of 
five  dollars  is  warranted  as  a  mere  rental,  there  would  be 
no  escape,  as  a  matter  of  common  justice  and  practice, 
from  the  proposition  that  in  the  absence  of  an  agreement 
with  the  occupant,  or  even  an  opportunity  accorded  by  the 
city  to  negotiate  with  it,  for  a  rental  sum,  the  very  utmost 
the  city  could  claim,  in  common  decency,  is  that  the  sum 
demanded  by  its  ordinance  should  be  reasonable.  Why 
should  the  city  in  such  strife  be  permitted  by  its  own  ordi- 
nance to  make  for  itself  a  prima  facie  case? 

No  question  is  made  of  the  well  established  rule  that,  in 
all  matters  pertaining  to  the  police  regulation  of  munici- 
palities, their  ordinances,  being  of  the  nature  of  legislative 
discretion,  are  prima  facie  reasonable.  In  the  matter  of 
licensing  trades  and  avocations,  and  fixing  the  amount  of 
permissible  taxes  therefor,  in  the  very  nature  of  things,  the 
action  of  the  governing  board  or  legislative  department,  as 
to  the  amount  thereof,  is  presumptively  honest  and  just. 
So,  under  section  888  of  the  Revised  Statutes  of  the  State, 
the  city^  in  a  case  like  this,  under  the  power  to  regulate 
the  presence  of  telegraph  lines  on  its  streets,  is  authorised 
to  do  three  things:  (1)  To  fix  the  place  where  the  posts, 
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piers  or  abutments  shall  be  located;  (2)  the  kind  of  posts 
that  shall  be  used;  (3)  the  height  at  which  the  wires  shall 
be  run.     SannibeU  t.  Telephone  Co.,  31  Mo.  App.  80, 
31.     And  under  the  decision  of  the  Supreme  Court  in  this 
case,  under  the  power  to  regulate,   the  city  may  by  ordi- 
nance require  the  company  to  pay  for  the  use   of  such 
streets.     The  city,  in  such  case,  is  the  sole  judge  of  the 
necessity  and  wisdom  of  such  an  ordinance ;  and  the  ordi- 
nance making   such    requirement  would   be  prima  facie 
reasonable.     But  as  to  the  amount  of  the  rental,  which  is 
the  reasonable  value  of  the  use,  and  no  more,  the  case  is 
9ui  generis  ;  and  upon  what  principle  of  common  right  and 
justice  the  party  demanding  the  rent  should  be  permitted 
to  establish  for  itself  a  prima  facie  value  by  adopting  an 
ordinance,  and  throwing  the  whole  burden  of  establishing 
its  unreasonableness  upon  the  defendant,  is  not  apparent 
to  my  mind.     The  defendant  company  is  in  the  city,  with 
its  poles  and  wires  on  the  streets,  under  the  paramount 
authority  of  an  act  of  the  Federal  Congress.     It  comes  as 
a  governmental  agency,  in  performing  an  important  func- 
tion in  interstate  commerce.     It  neither  asks,  nor  can  the 
city  demand,   any  permit  or  license  to  be  and  remain  on 
such  public  highway.     It  has  the  right  to  demand  the  use 
of  the  plaintiflF's  streets  and  alleys,  and  the  plaintifif  muj^t 
submit  to  such  use,  with  or  without  an  ordinance.    But,  as 
the  defendant  occupies  public  property  under  the  dominion 
of  the  city,  the  city  has  a  right,  by  ordinance,  to  demand 
what?     Not  such  rental  therefor  as  to  its  legislative  body 
may  seem  just  and  proper,  but  such  rental  as  may  repre- 
sent what  is  reasonable  for  the  use  of  the  territory  appro- 
priated. 

So  while  the  court,  in  this  case,  said  an  ordinance  like 
that  is  prima  facie  reasonable,  we  are  to  look  at  what  the 
learned  justice  said  later  on  as  to  what  extent  that  reason- 
ableness should  go;  for  in  the  final  summing  up  of  this 
question  he  said : 
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''Indeed,  it  may  be  observed,  in  the  line  of  the  thought  heretofore 
expressed,  tliat  this  charge  is  one  in  the  nature  of  rental ;  that  the  occupa- 
tion by  this  interstate  company  of  the  streets  cannot  be  denied  by  the 
city ;  that  all  that  it  can  insist  upon  is,  in  this  respect,  reasonable  com- 
pensation for  the  space  in  the  streets  thus  exclusively  appropriated.  And 
it  follows,  in  the  nature  of  things,  that  it  does  not  lie  exclusively  in  its 
power  to  determine  what  is  reasonable  rentaL  The  inquiry  must  be  open 
in  the  courts." 

According  to  what  would  be  the  logical  sequence  of  the 
theory  on  which  I  think  this  question  should  be  deter- 
mined, where  the  parties  are  unable  to  come  to  an  agree- 
ment and  appeal  to  the  court,  the  court  on  hearing  the 
evidence,  if  satisfied  that  the  amount  demanded  by  the  city 
is  unjust  and  unreasonable,  should  ascertain  the  rea- 
sonable rental  value,  and  give  judgment  therefor. 

But  accepting  as  correct  the  contention  of  the  plaintiff 
that  its  action  must  stand  or  fall  on  the  proposition  that  if 
the  court  finds  the  ordinance,  in  respect  of  the  assessment 
of  five  dollars  per  pole,  to  be  unreasonable  to  exorbitancy, 
the  plaintiff  cannot  recover  at  all,  we  proceed  to  consider 
the  second  proposition  above  indicated. 

How  is  the  court  to  arrive  at  this  rental  value?  The 
usual  ordinary  method  is  to  ascertain  the  customary 
annual  rental  of  its  like  property  similarly  situated,  or  its 
market  value.  In  the  latter  case,  6  per  cent,  interest  on 
the  property  capitalized  would  represent  its  rental  value. 
But  in  this  case  the  streets  and  alleys  of  a  city  have  no 
market  value  predicable  of  like  sales,  as  they,  or  any  part 
thereof,  are  never  sold.  Nor  is  there  any  evidence  that  the 
streets  and  alleys  or  any  part  thereof,  were  ever  rented,  for 
the  reason,  presumably,  that  such  a  thing  as  selling  or 
renting  a  part  of  a  street  is  unknown  in  commerce.  Per- 
sons often  obtain  permission  or  license  from  municipalities 
to  occupy  for  a  time  a  portion  of  the  streets  or  alleys,  for 
which  they  pay  a  license  tax.  The  question  of  fact  under 
inquiry  must,  therefore,  necessarily,  like  any  other  similar 
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circumstanced  case  at  issue,  be  ascertained  as  nearly  as 
may  be  by  resort  to  the  next  best  evidence.  To  this  end, 
the  court  necessarily,  in  search  of  light,  permitted  the 
parties  to  indulge  in  a  wide  latitude  in  bringing  to  bear 
evidence  upon  this  issue.  Evidence  was  heard  showing 
the  valuation  placed  upon  defendant's  plant  by  the  State; 
the  cost  of  its  maintenance,  and  the  market  value  and  the 
like  of  property  on  different  streets  of  the  city  abutting  on 
the  lines  of  defendant's  telegraph  wires.  The  evidence 
shows  that  the  average  space  occupied  by  each  pole  is 
approximately  15  inches  in  diameter.  After  hearing  all 
the  evidence,  including  sales  of  property  actually  made  on 
the  different  streets,  and  the  opinion  of  so-called 
**  experts,  "  I  feel  compelled  to  say  that  the  rental  charge 
for  the  spaces  occupied  by  the  defendant  company  is  so 
enormously  greater  than  that  of  the  abutting  property  as 
to  render  this  exaction  absolutely  unconscionable.  Making 
every  reasonable  concession  to  the  city  on  account  of  any 
conceivable  inconvenience  consequent  upon  the  limited 
space  occupied  by  1,500  poles,  distributed,  as  these  are, 
over  a  wide  extent  of  territory,  and  also  taking  into 
account  the  space  occupied  by  the  cross  arms,  and,  if  you 
please,  for  the  wires  in  mid  air  between  the  poles,  the 
charge  by  the  city  under  this  ordinance  exceeds  manifold 
the  value  of  the  average  adjoining  property. 

The  plaintiff,  to  mitigate  this  exaction,  introduced  some 
of  its  firemen,  who  testified  that  the  presence  of  the  wires, 
particularly  in  the  business  centers  of  the  city,   renders 
access  by  ladders  to  houses  in  cases  of  fire  at  times  incon- 
venient and  troublesome. 

But  why  this  should  enter  into  the  estimation  of  the 
rental  value  to  the  city  for  the  space  occupied  by  the 
defendant  is  not  apparent.  Any  injury  or  loss  attendant 
thereon  would  result  to  the  owner  of  the  buildings,  and  the 
regulation  of  this  matter  would  pertain  to  the  police  power 
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of  the  city,    to  say  nothing  of  the   impracticability 
approximately    estimating    a  valuation    by    taking    ii 
account  such  casual  or  occasional  incidents. 

Again,  plaintiff  contends  that  the  five  dollars  per  p( 
would  yield  to  the  city  less  revenue  than  it  obtains 
assessment  upon  the  gross  earnings  of  the  Bell  Telephc 
Company  in  the  city.  That  ordinance  is  not  in  eviden 
but  I  infer  from  what  is  said  in  section  11  of  Ordinal 
12,733  that  the  ordinance  is  simply  a  tax  ''  on  the  gr< 
income  for  city  purposes.''  In  other  words,  it  is  simply 
occupation  tax.  But  the  conditions  of  the  two  compani 
in  respect  of  their  business,  are  so  dissimilar  as  to  ren< 
the  comparison  quite  inadmissible.  The  business  of  1 
Bell  Telephone  Company  is  approximately  intramural; 
that  the  sum  of  its  business  is  easily  ascertainable,  a 
its  expenditures  are  confined  to  that  locality.  Not  so  w 
the  defendant  company.  Its  intramural  business  be 
but  an  infinitesimal  relation  to  that  which  begins  fr 
within,  and  vice  versa.  Hence  the  practical  impossibil 
of  arriving  at  the  gross  income  of  the  company  in  the  c 
was  admitted  by  the  city's  able  counsel  at  the  trial  to 
the  reason  why  the  ordinance  did  not  impose  a  tax  on 
gross  income;  and,  inferentially,  I  presume  that  is 
reason  they  call  this  a  rental  to  accomplish  the  sa 
rosults  in  raising  a  city  revenue.  Furthermore, 
defendant's  State  and  interstate  business  compels  it 
maintain  its  wires  and  offices  over  long  stretches  of  territ 
where  there  is  little  income  from  the  business;  so  t 
what  comes  to  and  goes  from  the  city  is  depleted  in  s 
porting  the  outlying  regions,  which  it  must  keep  up 
order  to  accomplish  the  ends  of  interstate  commerce,  i 
to  assist  the  government  in  communicating  with 
national  army. 

At  the  trial,  plaintiff  introduced  witnesses  engaged 
the  business  of  advertising  by  posters  —  in  the  pictures^ 
business  of  placarding  fences,  walls  and  posts,  where 
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permitted  —  who  testified  that  they  would  cheerfully  give 
fiye  dollars  per  pole  for  such  advertising  purposes.  To 
sa/  nothing  of  the  nuisance  of  the  spectacle  of  the  streets 
of  a  city  with  poles  plastered  over  with  flaming,  vari- 
colored handbills,  as  eye  catchers,  presenting  pictures  from 
a  prize  fight  to  a  circus  woman  in  the  folds  of  a  South 
American  reptile,  this  is  hardly  a  legitimate  test  of  the 
rental  value  of  such  property.  The  very  singularity  and 
attractiveness  of  such  displays  give  a  factitious  value  to 
such  use.  The  average  billposter  would  pay  five  dollars  a 
month  for  each  tombstone  in  a  graveyard ;  if  he  could  use 
them  as  a  fakir  for  advertising. 

If  recourse  were  permissible  to  the  value  of  defendant's 
property  on  the  streets,  the  disproportion  between  its  value 
and  this  assessment  is  equally  glaring.  Under  the  laws  of 
the  State,  the  fixing  of  the  valuation  of  property  for  assess- 
ment is  imposed  upon  the  State  board  of  equalization, 
composed  of  the  highest  State  officials.  This  board 
assessed  defendant's  property  in  St.  Louis,  in  1884,  at 
117,064.53;  in  1885,  at  $19,623.60;  in  1886,  at  $20,- 
678.10;  and  in  1887,  at  $20,678.10.  After  collecting  from 
the  defendant  the  customary  taxes,  the  city  seeks  to  collect 
hy  this  ordinance  $7,545  per  annum  more  on  this  plant. 
Allowing  for  the  customary  under  valuation,  $7,500  would 
be  30  per  cent,  of  its  actual  value;  and  this  the  city 
demands  in  addition  to  the  privilege  secured  to  it  by  the 
Ordinance  of  1881  of  using  defendant's  poles  for  city 
purposes. 

In  Telegraph  Co.  v.  Katkampj  103  111.  420,  which  was  a 
proceeding  to  condemn  the  right  of  way  for  telegraph 
poles,  it  was  sought  by  the  owner  of  the  land  to  augment 
the  value  of  the  small  spaces  to  be  occupied  by  the  poles 
by  showing  the  probable  inconvenience  in  plowing  out  at 
the  point  of  the  poles ;  but  the  court,  after  ascertaining  the 
value  per  acre  of  the  land,  based  its  estimation  upon  the 
quantity  of  ground  which  would  be  occupied  by  the  poles, 
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had  the  sum  of  it  been  placed  in  one  continuous  strip,  and 

after  ascertaining  by  this  means  that  the  value  of  this  strip 

would,  as  compared  to  the  acre  value  of  the  tract,  amount 

to  not  more  than  $36,  set  aside  a  verdict  for  $38.60.     The 

space  occupied  by  1,500  poles  aggregates  18,000  square  feet 

—  a  space  equal  to  a  lot  18x100  feet.     The  sum  of  $7,600, 

charged  in  this  ordinance,  represents  a  capital  of  $126,000. 

Perhaps  tliere  are  pieces  of  ground  at  the  business  centers 

of  St.  Louis  which  might  approximate  these  figures;  yet 

the  evidence  of  sales  actually  made  during  the  period  in 

question  on  streets  where  defendant's  wires  run  do  not 

present  any  such  figures  by  from  one  hundred  to  many 

hundred  per  cent. 

Willing,  as  the  court  is,  to  accord  to  the  city  the  full 

measure,  even  **  heaped  up  and  running  over,"   of  the 

rental  value  of  its  highways  used  by   the  defendant,  it 

ought  not  to  permit  it  to  take  the  pound  of  fiesh,  and  a 

half  pound  more.     For  this  reason,  this  issue  is  found  for 

the    defendant.     Verdict   and   judgm'^nt   accordingly   for 
the  defendant. 


Note. —  See  note  to  Harrishurg  v.  Penna.  Teleph,  Oo^^pogt. 


George  M.  Hodges,  City  Tax  Collector,  v.  Western 

Union  Telegraph  Company. 

Mississippi  Supreme  Court,  May  £0, 189S. 
Telegraph.— Municipal  rental  charge. 

A  municipal  corporation  cannot  impose  a  rental  for  the  use  of  its  streets 
upon  telegraph  companies  which  are  by  statute  permitted  to  oocupj' 
streets  for  the  maintenance  of  their  lines,  free  of  charge. 
St  Louis  y.  W.  U  Tel.  Co,,  4  Am.  Electl.  Cas.  103,  115,  distinguxshedL 

Appeal  by  plaintiff  below  from  judgment  of  Circuit 
Court,  Lauderdale  county. 


MISSISSIPPI,  1895.  57 

Hodges  V.  Telegraph  Co. 

Cochran  &  Bozeman,  for  appellant. 
Mayes  &  Harris^  for  appellee. 

Whitfield,  J. :  The  ground  upon  which  the  ordinance 
of  the  city  of  St.  Louis,  of  which  the  one  in  this  case  is 
said  to  be  a  copy,  is  placed  in  St.  Lauis  T.  W.  U.  Tel.  Co., 

148  U.  S.  92,  and  149  U.  S.  465,  is  that  the  city  of  St.  Louis  is 
the  absolute  owner  of  the  fee  in  its  streets,  and  the  charter 
powers  of  the  city  are  *  *  self-appointed. "    It  is  expressly  de- 
clared that  St.  Louis  occupies  *  *  a  unique  position. ' '  *  *  It  does 
not,  like  most  cities,  derive  its  powers  by  grant  from  the 
Legislature ;  but  it  framed  its  own  charter  under  express 
authority  from  the  people  of  the  State,  given  in  the  Con- 
stitution."    And   again  it  is   said:  "This  charter  is   an 
organic  act  —  so  defined  in  the  Constitution,  and  is  to  be 
construed  as  organic  acts  are  construed.     The  city  is,  in  a 
very  just  sense,  an  imperium  in  imperio.     Its  powers  are 
self-appointed,   and  the  reserved  control  existing   in   the 
general  assembly  does  not  take  away  this  peculiar  feature 
of  its  charter/'      Treating   the   city,    therefore,    as   the 
absolute  and  uncontrolled  proprietor  of  its  streets,  rent, 
^hich  is  like  toll  "  a  demand  of  proprietorship,"  and  not 
like  a  tax,  **  a  demand  of  sovereignty,"  was  declared  to  be 
''^ithin  the  power  of  the  city  to  exact.    Meridian  occupies  a 
^erjr  different  attitude  as  to  its  streets  and  its  powers  over 
them.     All  the  power   which   it  has   over  its   streets   is 
derived  from  the  Legislature,  whose  power  over  them  is 
"supreme   and    transcendent,"    to   use   Judge    Dillon's 
language.     We  are  not  advised  by  the  record  whether  the 
fee  in  the  streets  of  Meridian  is  in  the  city,  or  whether  the 
city  has  a  mere  easement;  but  it  is  not  denied  that  tl:w3 
power  of  the  city  to  deal  with  the  streets  is  derived  wholly 
from  a  charter  granted  by  the  Legislature,  and  hence,  of 
course,  under  legislative  control.     The  Legislature,  by  the 
ici  of   1886  (Laws  1886,  p.  93),   sec.   1,  provides,  "  That 
any  telegraph  company,  chartered  by  the  laws  of  this  or 
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any  other  State  of  the  United  States,  shall,  upon  making 
due  compensation,  as  hereinafter  provided,  have  the  right 
to  construct,  maintain  and  operate  telegraph  lines  .  .  . 
on,  across  and  along  all  .  .  .  streets,  .  .  ."  etc., 
"  provided  that  'there  shall  be  no  interference  mth  the 
ordinary  use  of  such  streets,'  etc.,  or  with  the  'convenience 
of  any  land  owner,  more  than  may  be  unavoidable.'  "  The 
following  sections  provide  for  compensation  to  turnpike 
and  railroad  companies,  and  private  owners,  for  the  use 
and  occupation  of  their  **  ways,"  **  structures,'*  or  lands. 
No  compensation  was  provided  for  cities,  in  case  their 
streets  should  be  used ;  but  the  use  and  occupation  of  so 
much  of  the  streets  of  cities  as  may  be  reasonably  needed 
for  the  construction  and  maintenance  of  telegraph  poles 
and  telegraph  lines  is  expressly  authorized,  without  com- 
pensation to  the  State  or  to  the  cities  —  municipal  subdi- 
visions of  the  State.  Without  this  act  the  appellee  could 
not  have  entered  upon  the  streets  of  the  city  of  Meridian 
for  the  purpose  of  constructing  and  maintaining  its  tele- 
graph lines;  and  under  it,  it  could  only  have  so  entered 
and  occupied  its  streets,  with  its  poles,  by  virtue  of  the 
right  of  eminent  domain,  upon  due  compensation  first 
made,  had  not  the  terms  of  the  act  clearly  shown  that  such 
compensation  was  dispensed  with.  Had  such  compensa- 
tion been  required,  such  damages  awarded,  in  such  exer- 
cise of  the  delegated  right  of  eminent  domain,  such  com- 
pensation would  have  been  made,  such  damages  awarded, 
for  the  use  and  occupation  of  said  streets  by  said  telegraph 
company  with  its  poles,  wires,  etc.  And  it  is  this  identical 
use  and  occupation  for  which  the  city  seeks  here  to  recover 
rent  under  the  ordinance  in  question.  The  ordinance  is 
entitled:  "An  ordinance  to  fix  the  rent  charged  telegraph 
.  .  .  companies  ...  for  the  use  of  the  streets," 
etc.  It  is  manifest  that  if  the  State,  having  "supreme  and 
transcendent"  power  over  the  streets  of  Meridian,  granted 
the  appellee  the  right  to  so  use  and  occupy  the  streets  with- 
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out  compensation  to  the  State  or  the  city,  then  the  city  of 
Meridian,  a  political,  municipal  subdivision  of  the  State, 
cannot  by  ordinance  efifect  the  license  thus  granted.  It 
is  reyocable  at  the  pleasure  of  the  State,  but  not  of  the 
city,  unless  granted  such  power  by  the  State,  so  far  as 
effects  it. 

It  is  to  be  noted  that  this  is  not  a  tax.  The  license  is  a 
mere  permission  to  enter  the  streets  of  the  city,  and  so  use 
and  occupy  them,  without  paying  the  damages  usually 
assessed  and  paid,  when  the  right  of  eminent  domain  is 
used  for  condemning  rights  of  way  in  streets,  etc.  It  is  a 
permissive  statute.  What  it  grants  is  a  mere  license 
revocable  by  the  State.  148  U.  S.  102.  It  was  not 
intended  to  exempt  the  appellee  from  the  ''ordinary 
burdens  of  taxation. "  But  this  is  not  a  tax,  and  the  scheme 
for  the  taxation  of  telegraph  companies  is  elsewhere  fully 
provided.  Code  1892,  sec.  3880,  3885.  And  this  scheme  is 
directed  to  be  so  arranged  that  "  each  municipality  shall 
receive  its  just  share  of  such  taxes,  proportionately  to  the 
amount  of  property  therein  situated.'' 

The  act  conferring  the  charter  powers,  it  will  be  noted, 
^as  passed  prior  to  the  act  of  1886  —  April  9,  1874.     We 
We  nothing  to  do  with  the  wisdom  of  the  act  of  1886, 
doubtless  passed  at  the  instance  of  telegraph  and  telephone 
companies,  but  under  its  provisions,  feel  constrained  to  con- 
firm the  judgment.     See  Dill.   Mun.  Corp.  (4th  ed.),  701, 
el  seq. ;  People  v.  Kerr,  27  N.  Y.  188 ;  Meriwether  v.  Oarrett, 
102  U.  S.  472,  15  Am.  &  Eng.  Enc.  Law,  988,  and  author- 
ities cited. 

We  are  not  to  be  understood  as  denying  or  restricting 
the  power  of  the  city  to  regulate  the  use  of  its  streets 
within  legal  liipits.  See  Elliott  Roads  &  S.,  pp.  332,  333. 
This  is  not  an  ordinance  regulating  the  use  of  its  wires 
and  poles  by  the  company,  nor  the  use  of  the  streets  by 
the  company  in  the  occupation  of  them  by  poles,  but  one 
exacting  a  certain  sum  as  rent,  pure  and  simple,  from  the 
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company,  for  the  identical  entry  upon  and  occupation  of 
the  streets  by  the  company,  with  its  poles,  which  it  was 
autliorized  by  the  act  of  1886  to  make,  without  compensa- 
tion  to  the  State  or  city,  in  the  exercise  of  the  right  of 
eminent  domain.  The  act,  it  will  be  observed,  provides 
that  such  of  the  streets  must  not  interfere  with  their  ordi- 
nary use  as  such.  In  City  of  Clinton  v.  Cedar  Rapids  &  M. 
R.  R.  Co.,  24  Iowa,  469,  Dillon,  C.  J.,  speaking  for  the 
court,  says:  **By  virtue  of  these  charter  provisions,  and 
this  ownership  of  the  fee,  the  city  claims  that  it  has*  the 
exclusive  control  of  the  streets,  and  therefore  it  may  con- 
sent to  or  prohibit,  as  by  its  common  council  it  shall  deem 
best  for  the  public  interest,  the  use  of  its  streets  for  rail- 
way purposes,  and  that  courts  cannot  interfere  with  or 
control  the  decision  of  the  common  council  respecting  this 
matter,  whatever  that  decision  may  be.  If  these  were  all 
the  provisions  of  the  law  applicable  to  this  subject,  the 
position  of  the  city  might,  and  I  think  would,  be  well 
taken."  He  then  proceeds  to  notice  two  other  statutes  of 
similar  purport  with  our  act  of  1886,  supra,  as  affecting 
this  question,  and  then,  at  page  473,  continues:  **  But  it  is 
a  mistake  to  suppose  that  when  the  fee  of  the  streets  is  in 
the  city,  in  trust  for  the  public,  the  city  is  constitutionally 
and  necessarily  entitled  to  compensation,  the  same  as  a 
common  proprietor  holding  the  fee.  .  .  .  The  con- 
stitutional provision  is  that  private  property  shall  not  be 
taken  for  public  use  without  just  compensation  to  the 
owner.  The  streets  of  the  city  are  not  the  private  prop, 
erty  of  the  corporation,  in  such  a  sense  that  the  Legislature 
cannot,  so  far  as  regards  the  corporation,  authorize  the 
same  to  be  used  for  any  public  purpose  for  which  it  may 
see  fit,  unless  it  makes  compensation  to  the  city  for  such 
use."  We  refer  specially  to  the  entire  reasoning  in  this 
case.  Of  course,  the  use  of  the  streets  by  the  telegraph 
company  is  '*  subject  to  all  reasonable  police,  and  other 
regulations,"  in  Judge  Dillon's  language  in  another  part 
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of  this  opinion ;  and,  as  we  have  shown,  no  question  of 
taxation  is  here  iuyolyed,  nor  any  private  rights  of  any 
"land  owner."     The  case  of  Donnaker  v.  State,  8  Smedes 
t  M.   649y  though  not  referred  to  by  counsel,   has  not 
escaped  our  careful  attention.     We  are  disposed  to  think 
that  the  decision  in  that  case  may  possibly  be  upheld  on 
the  ground  that,  as  urged  by  the  distinguished  counsel  for 
appellee  —  the  late  Judge  William  Yerger  —  the  charter  of 
the  railroad  company  expressly  stipulated  that  the  com- 
pany could  not  make  its  rood  '*  so  as  to  interfere  with  the 
passage  of  any  of  the  public  streets  of  the  town;"  from 
which  it  might  have  been  argued,  as  he  did  argue,  that 
the  tracks  could  not  be  laid  in  the  street  at  all,  so  far  as 
the  railroad's  charter  power  to  do  so  was  concerned.     It 
would  seem  that  the  court,  however,  went  rather  on  the 
ground  that,  as  stated  in  the  opinion,  ''The  statute  of  1823 
reserved  to  the  Legislature  the  right  to  dispose  of  the  entire 
two  sections  of  land  designated  by  the  commissioners  to 
locate  the  seat  of  government,  except  the  streets,"  etc.,  and 
lience,  that  **  this  vested  title  to  the  streets  in  the  corpora- 
tion of  the  city,  and  deprived  the  Legislature  of  the  power 
to  dispose  of  them,  except  so  far  as  the  jus  publicum,  or  the 
right  of  eminent  domain  might   authorize   it."      If   the 
decision  in  sound  —  and  it  must  be  remembered  that  Mr. 
Justice  Thatcher  dissented — it  is  only  on  the  first  ground. 
Otherwise  the  decision,  like  the  general  language  of  the 
opinion  of  the  majority  of  the  court,  speaking  through  Mr. 
Justice  Clayton,  is  justly  amenable  to  the  criticism  pro- 
nounced on  it  by  Judge  Dillon   in   the   second  volume 
(fourth  edition)  of  his   work   on  Municipal  Corporations 
(section  701,  note  3,  p.  834),  where  he  says:  **  A  difi'erent 
view  has  been  sometimes  taken.      Thus,  in  Donnaher  v. 
State,  8  Smedes  <fe  M.  649,   the  court  decided  that,  where 
the  statute  under  which  a  city  was  laid  out  vested  the  title 
of  the  streets  in  the  city,  such  streets  cannot  be  subjected 
to  the  use  of  a  railroad,  without  the  consent  of  the  city. 
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unless  the  damages  to  the  city  are  assessed  and  paid.    In 
other  words,  the  Legislature  can  only  interfere  with  the 
use  of  the  streets  of  the  city  by  its  exercise  of  the  right  of 
eminent  domain,  and  if  it  exercise  this  right  it  must  com- 
pensate the  city.     But  this  conclusion  seems  to  have  been 
adopted  without  sufficient  reflection,  and  is  undoubtedly 
erroneous;"  citing  authorities.     **  The  ground  on  which 
the  city  of  Jackson  stands  was  given  to  the  State  of  Missis- 
sippi by  the  general  government,"  as  said  by  Judge  Yerger 
in  his  brief;  and  this  fact,  connected  with  the  ''reservation 
of  the  right  of  the  Legislature  to  dispose  of  the  entire  two 
sections  of  land,  except   the   streets,"  etc.,    hereinbefore 
adverted  to  as  emphasized  by  the  court,  seems  to  have 
confused  Judge  Clayton  —  at  least,  to  have  left  him  with 
rather  indistinct  conceptions  on  the  power  of  the  Legisla- 
ture, generally,  to  deal  with  the  streets  of  a  city.     For  we 
find  him  saying  (page  660)  that  **  This  principle  [of  com- 
pensation being  made  for  private  property  taken  for  public 
use]  applies  as  forcibly  to  the  streets,  in  this  instance,  as 
to  private  property  in  other  cases;"    seemingly  holding 
that  the  streets  of  Jackson  are  its  **  private  property,"  in 
the  same  sense  that  any  individual's  property  is  his  "  pri- 
vate property."     And  the  case  immedately  cites  Tuekahoe 
Canal  Co.  v.  Tuekahoe  &  J.  R.  R.  Co.,  11  Leigh,  76,  which 
is  one  of  a  canal  company  against  a  railroad  company, 
both  private  (not  municipal)  corporations.     And  a  more 
extraordinary  thing  still  is  the  announcement,  on  page 
661,  that  *'at  present  we  are  strongly  inclined  to  the  belief 
that  the  owners  of  lots  adjacent  to  the  track  of  the  railroad 
will  have  no  claim  to  compensation,  because  they  have  no 
right  of  soil  in  the  streets  "  —  a  proposition,  the  converse 
of  which  is  everywhere  now  established  law.     We  are  not, 
of  course,  saying  here  anything  as  to  the  streets  of  Jackson, 
but  are  merely  putting  this  case  of  Donnaher  in  its  only 
solvable  light,  as  to  the  particular  decision  therein  made, 
if  in  that  light  it  be  solvable.     In  so  far  as  the  general 
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language  of  the  opinion  of  the  court  in  that  case  conflicts 
with  the  views  herein  announced,  it  is,  as  said  by  Judge 
Dillon,  **  undoubtedly  erroneous/'  and  is  to  that  extent 
hereby  overruled.     Affirmed. 


Kon.^  See  note  to  next  case. 


HA&RisBURa  City  v.    Penna.   Telephone  Company. 

Dauphin  CaurUy  {Pa.)  Court  of  Common  Pleoi,  Hept,  id,  I6y4. 

(15  Fft.  Co.  Ct.  Rep.  518,  8  Pa.  Dist.  Rep.  815.) 
Tklephoni  foleb  in  street.— Municipal  tax  and  license  fee. 

A  nmnicipal  corporation  may  impose  upon  a  telephone  company  at  the 

same  time  a  license  fee  based  upon  the  number  of  poles  maintained  iu 

the  streets  and  a  tax  for  general  revenue  purposes. 
CSases  of  this  series  cited  in  opinion  appear  in  bold  faced  type :  W,  U.  Tel, 

Co.  ▼.  PhUadaphia,  vol.  2,  p.  98 ;  AUeniown  v.  W.  U.  Tel.  Co.,  vol.  4,  p. 

00 ;  Chester  v.  W.  U.  TeL  Ck).,  vol.  4,  p.  100. 

Case  stated. 

Middleton,  City  Solicitor,  for  plaintiflF. 

Francis  Jordan,  for  defendant. 

McPherson,  J. :  The  defendant  is  a  Pennsylvania  cor- 
poration doing  business  in  the  city  of  Harrisburg,  and  fur 
that  purpose  maintaining  poles  upon  the  streets  and  alleys. 
These  poles  have  been  placed  from  time  to  time  since  Feb. 
28,  1883,  upon  which  date  an  ordinance  was  passed  per- 
mitting the  defendant  thus  to  occupy  such  of  the  city's 
highways  as  might  be  necessary  in  the  conduct  of  its  busi- 
ness.    The  4th  section  of  this  ordinance  is  as  follows : 

**  tlie  said  The  Pennsylvania  Telephone  Company  shaU  pay  the  annual 
sense  tax  now  imposed  upon  telephone  companies  and  agencies,  and 
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nothing  contained  in  this  ordinance  shall  be  construed  to  limit  or  restrii 
the  right  of  the  city  to  increase  or  diminish  said  tax,  or  hereafter  to  in*— 
pose  any  proper  regulation  or  restriction  upon  said  company. "* 

In  Jan.,  1893,  another  ordinance  was  passed,  **  Regula— 
ting  the  erection  of  telegraph,  telephone,  electric  light  and 
electric  railway  poles  in  the  city  of  Harrisburg,  requiring 
a  license  to  be  secured  therefor,  and  requiring  an  annual 
license  fee  to  be  paid  on  all  such  poles  now  erected  or 
hereafter  to  be  erected,  and  providing  penalties  for  viola- 
tions thereof."     Among  other  provisions,  this  ordinance 
required  every  telephone  company  to  apply  for  an  annual 
license  to  maintain  its  poles  upon  the  highways,  and  to 
specify  in  its  application  the  poles  which  it  desired  to 
maintain.     For  each  pole  thus  specified  and  authorized,  a 
charge  of  twenty-five  cents  was  imposed.     The  defendant 
has  paid  this  license  fee  for  the  year  1894. 

In  accordance  with  the  power  given  to  the  city  by  clause 
4,  sec.  3,  art.  V  of  the  Act  of  1889,  P.  L.  287,  "to  levy  and 
collect  for  general  revenue  purposes  a  license  tax  not 
exceeding  $100  annually  on  all  .  .  .  telephone  .  .  . 
companies,"  an  ordinance  was  passed  in  March,  1893, 
imposing  an  annual  license  tax  of  $100  for  general  revenue 
purposes  upon  every  telephone  company.  Payment  of 
this  tax  for  the  year  1894  was  duly  demanded  from  the 
company  and  was  refused. 

The  case  stated  does  not  raise  the  precise  point  which 
would  naturally  be  suggested  by  these  facts,  namely,  the 
lawfulness  of  the  unpaid  tax;  but  it  submits  the  real  ques- 
tion in  dispute,  and  asks  us  to  decide  whether  **  the 
defendant  company  can  be  lawfully  required  to  pay  both 
of  said  charges  in  one  year." 

In  our  opinion,  this  question  must  be  answered  in  the 
affirmative.  If  the  tax  of  $100  for  general  revenue  pur- 
poses is  to  be  regarded  as  a  tax  on  the  defendant's  capital 
stock,  we  need  only  say  that  it  is  expressly  authorized  by 
the  fifth  article  of  the  Act  of  1889,  and  therefore  that  tlio 
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Legislature  has  exercised  its  undoubted  power,  and  to  that 

•xteDt  has  modified  the  general  rule  of  Pennsylvania  which 

reserves  to  the  State  itself  the  right  to  tax  the  capital  stock 

of  quasi  public  corporations.     If,  however,  this  tax  is  not 

upon  the  capital  stock,  but  is  upon  the  corporation  as  a 

person,  it  then  belongs  to  a  well  known  class,  the  tax  upon 

corporations,  and  is  not  a  tax  upon  the  company's  prop- 

ert7,  ^^^  ^  merely  the  exaction  of  pay  for  the  privilege  of 

doing  business  within  the  municipal  limits.     No  reason  is 

suggested,   and  we  know  of  none,  why  the  Legislature 

may  not  empower  the  city  to  levy  such  a  tax  upon  the 

defendant. 

The  license  fee  charged  for  permission  to  maintain  the 
poles  is  equally  valid.  It  is  not  a  tax  at  all,  but  is 
imposed  by  virtue  of  the  inherent  power  of  the  munici- 
palitj  to  make  and  enforce  police  regulations  over  its 
highways;  a  power  which  it  expressly  reserved  in  the  ordi- 
nance permitting  the  defendant  to  enter  the  city,  and 
which  is  repeatedly  referred  to  in  art.  V  of  the  Act  of 
1889,  especially  (for  the  purposes  of  this  case)  in  clause  17 
of  sec.  3.  Indeed,  the  question  is  no  longer  open.  The 
charge  has  been  directly  upheld  in  W*  U.  Tei*  Co.  v. 
PhUa.,  22  W.  N.  C.  39;  AUentownw.  W.  U.Tel.  Co., 
148  Pa.  117;  Chester  v.  Telegraph  Co.,  154  Pa.  464. 
Further  discussion  is  therefore  unnecessary. 

We  direct  judgment  to  be  entered  in  favor  of  the  plaint- 
iflf  for  $101.66,  being  $100  with  interest  from  June  2, 1894. 


Note.— The  foregoing  nine  cases  relate  chiefly  to  the  use  of  streets 
by  electric  railway,  electric  light,  telegraph  and  telephone  companies  ;  and 
to  the  right  of  municipal  corporations  to  control  and  impose  license  fee  or 
rental  upon  them  for  the  use  of  the  streets.  Cases  upon  general  municipal 
taxation  wiU  be  found  later  in  this  volume,  and  indexed  under  title 

**  Taxation  " 
See  note,  vol.  4,  p.  121,  as  to  similar  cases  in  previous  volumes  of  this 

VOL.   V — 6. 
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Empire  City  Subway  Company  (Limited),  Appellant,  v 
Broadway  and  Seventh  Avenue  Railroad  Oompan' 
AND  Another,  Respondents. 

New  York  Supreme  Court,  Oeneral  Term,  Firet  Department,  May,  lB9i 

(87  Hun,  27».) 

Elbotbio  subways  in  Nbw  York  City.— Rights  of  subway  oompaht.- 

Injunction. 

The  Empire  City  Subway  Company  has  acquired,  neither  by  statute  m 
by  contract,  an  exdueive  right  to  maintain  electrioal  subways  in  ti 
streets  of  New  York  city. 

Therefore  an  injunction  will  not  lie  at  suit  of  such  company  to  resfen 
the  maintenance  by  a  cable  surface  railway  in  an  iron  pipe  undergFoai 
of  wires  necessary  for  signalling  purposes  in^connection  with  its  ros 
such  signal  service  being  required  by  the  Board  of  Railroad  Comm: 
sioners. 

Appeal  from  judgment  of  Supreme  Court,  New  Yoi 
City,  dismissing  the  complaint  in  an  action  brought  1 
enjoin  the  defendants  from  maintaining  a  conduit  for  tt 
reception  and  operation  of  a  telegraphic  and  telephon 
conductor  on  the  line  of  the  defendants'  road,  and  1 
restrain  them  from  using  any  electrical  conductor  m 
placed  in  the  plaintiff's  subways  and  conduits. 

The  defendants  had  originally  operated  its  road  I 
horses,  but  had  obtained  permission,  subject  to  certai 
conditions,  to  change  to  a  cable  road. 

On  the  31st  of  July,  1890,  the  board  of  railroad  oob 
missioners  of  this  State  approved  of  the  proposed  chan( 
of  power  and  of  the  terms  and  conditions  agreed  to  betwec 
the  city  and  the  corporation  and  imposed  certain  othi 
conditions  which  were  expressed  in  their  determination  < 
file  in  the  office  of  said  board,  aaiong  which  is  til 
following : 
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"The  counsel  of  the  company  agreed  that  every  pro- 
vision that  ingenuity  could  suggest  would  be  adopted  to 
operate  the  cable  with  safety  to  the  traveling  public,  par- 
ticularly in  the  form  of  grip  and  system  of  signalling  to  the 
central  house  to  stop  the  engines  in  case  of  accident,'* 

Pursuant  to  the  authority  so  obtained,  cable  power  was 
substituted  for  horse  power  for  propelling  the  cars.  To 
effect  the  change,  a  central  or  power  house  was  erected, 
where  power  was  generated  and  applied  to  the  cable,  and 
4  subway  constructed  in  the  roadbed  for  the  cable,  and  an 
iron  pipe,  two  and  one-half  inches  in  diameter,  was  laid 
wherein  were  placed  electrical  wires  for  the  purpose  of 
tnmsmitting  signals  between  the  power  house  and  signal 
boxes  placed  along  the  line  and  about  600  feet  apart. 
These  wires  are  used  solely  for  communicating  between  the 
power  house  and  the  various  signal  boxes  intelligence 
elating  to  the  operation  of  the  road,  and  especially  for  the 
purpose  of  stopping  the  movement  of  the  cable  in  case  of 
an  accident  on  the  line. 

Prior  to  July,  1886,  the  Consolidated  Telegraphic  and 
Electrical  Subway  Company  was  incorporated  under  the 
'^ws  of  this  State  for  the  purpose  of  building  and  main- 
Wning  subways  in  the  city  of  New  York  and  renting  space 
^1  such  ways  to  the  owners  of  electrical  conductors.     In 
July,  1886,  and  in  April,  1887,  the  board  of  commissioners 
0/ electrical  subways  entered  into  contracts  with  the  Con- 
solidated Telegraphic  and  Electrical  Subway  Company  by 
which  this  corporation  was  granted  the  right  to  construct 
subways  in  accordance  with  plans  thereafter  to  be  agreed 
on,  manage  and  operate  the  same,  and  charge  and  receive 
compensation  for  the  use  of  space  in  such  subways.     By 
chapter  716  of  the  Laws  of  1887,   the  board  of  electrical 
control  in  the  city  of  New  York  was  created  and  invested 
with  the  power  previously  conferred  upon  the  board  of 
commissioners  of  electrical  subways  in  said  city,  and  by 
the  6th  section  of  the  act,  the  contracts  of  July,  1886,  and 
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of  April,  1887,  were  ratified  and  confirmed.  On  the  26t 
of  April,  1890,  the  Empire  City  Subway  Company,  Limite 
(the  plaintiff),  was  incorporated,  pursuant  to  chapter  61 
of  the  Laws  of  1875,  and  the  acts  amendatory  thereof  an 
supplemental  thereto,  for  the  purpose  of  constructing-, 
maintaining  and  operating  electrical  conductors,  subways 
and  conduits,  and  to  lease  space  in  the  subways  and  con.^ 
duits  so  constructed  to  persons  and  corporations  hayin 
the  right  to  operate  electrical  conductors  in  this  city. 

In  December,   1890,  the  Consolidated  Telegraphic 
Electrical  Subway  Company,  with  the  consent  of  the  city, 
conveyed  to  the  plaintiff  all  subways  and  conduits  for  tele- 
graphic and  teleplionic  conductors  and  for  the  conductors 
of  the   Edison   Electric   Illuminating   Company   of  New 
York.     May  15,  1891,  the  board  of  electrical  control  and 
the  plaintiff  entered  into  a  contract  by  which  the  latter 
agreed   to  construct,    equip,  maintain   and  operate  sub- 
ways, conduits  and  ducts  for  telegraphic  and  telephoDic? 
conductors,  and  for  low-tension  electrical  light  and  power 
conductors  of  the  Edison  Electric  Illuminating  Company" 
in  certain  streets  and  avenues  in  the  city  of  New  York. 
By  the  fourth  article  of  this  contract  it  is  provided:  **  Thi* 
contract  to  be  without  prejudice  to  the  right  of  the  parties 
of  the  first  part  (the  city  authorities)  to  enter  into  such 
other,  further  or  different  contracts  as  shall  be  necessry  to 
carry  out  the  intent  and  purpose  of  chapter  716,  Laws  of 
1887."     The  fifteenth  article  of  this  contract  contains  this 
provision:  **  Nothing  in  this  contract  shall  be  construed  as 
granting  to  the  party  of  the  second  part  (the  plaintiff)  any 
exclusive  privileges,  immunity  or  franchise  whatsoever." 

Pursuant  to  the  statutes  and  contracts  referred  to,  the 
plaintiff  has  constructed  and  maintained  subways  and  con- 
duits for  electrical  conductors  in  the  streets  occupied  by 
the  defendant's  roads,  and  is  engaged  in  renting  space  to 
the  owners  of  such  conductors. 
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Melville  Egleston  and  Edward  Lauterhach,  for  the  appel- 
lant. 

Elihu  Rooty  for  the  resi3ondents. 

FoLLETT,  J. :  It  is  a  general  rule,  subject  to  few  excep- 
tions, that  an  individual  cannot  maintain  a  suit  in  equity 
to  restrain  the  violation  of  a  statute  enacted  for  the  pro* 
tection  of  the  public,  unless  he  shows  that  he  has  been  or 
will  be  injured  in  person  or  property  by  the  violation  of 
the  statute.     It  must  be  shown  that  the  plaintiff  has  sus- 
tained or  will  sustain  special  damage.     The  same  rule  is 
applicable  to  private  corporations,  and  this  plaintiff  is  not 
within  any  of  the  exceptions  to  the  rule.     A  concession 
that  the  defendants  have  violated  the  subway  statutes,  and 
that  the  city  or  the  commissioners   of  electrical   control 
might  maintain  an  action  to  restrain  the  defendants  from 
continuing  such  violation,  would  not  constitute  a  cause  of 
action  in  favor  of  the  plaintiff,  unless  it  could  be  shown 
that  some  right  of  property  had  been  injured  by  the  viola- 
tion.   {Woodruff  V.    Paddock,    130  N.    Y.    618;  Smith  v. 
I/^kwood,  13  Barb.  209.)     The  authorities  holding  that  an 
action  to  restrain  the  defendants  could  be  maintained  by 
the  people  or  by  the  municipal  authorities  are  not  in  point 
and  need  not  be  considered.     The  only  theory  upon  which 
this  action  can  be   maintained  is  that  the   plaintiff  has 
acquired  an  exclusive  right  to  maintain  subways  and  con- 
duits for  electrical  conductors  in  certain  streets  in  this  city, 
and  that  all  persons  and  corporations  using  such  conduc- 
tors must  place  them  in  their  subways  and  pay  rent  for 
the  privilege.     Such  a  right  can  be  acquired  only  by  con- 
tract or  by  statute.     No  contractual  relations  have  ever 
existed  between  the  litigants,  and  the  plaintiff  has  acquired 
no  right  as  against  the  defendants  by  virtue  of  any  con- 
tract with  them.     This  brings  us  to  the  question  whether 
the  plaintiff  has  acquired  by  statute  or  by  grant  from  the 
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city,  pursuant  to  some  statute,  an  exclusive  right  to  main- 
tain subways  and  conduits  for  electrical  conductors.    ^ 

Our  attention  has  not  been  called  to  any  statute  confer- 
ring an  exclusive  franchise  on  the  plaintiff  or  on  its 
grantor,  and  upon  an  examination  of  the  statutes  relating 
to  the  subject  we  find  no  provision  from  which  it  can  be 
inferred  that  the  Legislature  intended  to  confer  an  ezdu- 
sive  right  upon  any  corporation,  nor  do  we  find  any  statute 
authorizing  the  authorities  of  the  city  or  the  board  of  rail' 
road  commissioners  of  the  State  to  grant  such  a  franchiae. 
But  apart  from  the  question  of  authority  it  is  manifest  that 
the  authorities  of  the  city  and  the  board  of  railroad  com- 
missioners did  not  grant  or  intend  to  grant  to  this  plaintiff 
an  exclusive  right  to  construct,  maintain  and  operate  sub- 
ways and  conduits  in  which  all  electrical  conductors  must 
be  placed.     By  the  fifteenth  article  of  the  contract  of  May 
15,  1891,  entered  into  with  this  plaintiff,  it  is  expressly 
provided:  **  Nothing  in  this  contract  shall  be  construed ai 
granting  to  the  party  of  the  second  part  (the  plaintiff)  any 
exclusive  privileges,  immunity  or  franchise  whatsoever." 
By  the  fourth  article  of  the  same  contract  it  is  provided: 
**  This  contract  to  be  without  prejudice  to  the  right  of  the 
parties  of  the  first  part  (the  city  authorities)  to  enter  into 
such  other,  further  or  different  contracts  as  shall  be  neces- 
sary to  carry  out  the  intent  and  purpose  of  chapter  716, 
Laws  of  1887. '*     Under  these  limited  grants  there  is  no 
ground  upon  which  it  can  be  successfully  contended  that 
this  plaintiff  has  any  exclusive  right  to  maintain  subways 
and  conduits  for  electrical  conductors. 

The  board  of  railroad  commissioners,  in  approving  of 
the  proposed  change  of  power  for  the  operation  of  the 
defendants'  road,  expressly  provided  that  it  should  adopt 
and  use  a  ''system  of  signaling  to  the  central  house  to  atop 
the  engines  in  case  of  accident."  There  is  no  provision  in 
the  statutes  which  makes  it  obligatory  upon  the  defend- 
ants to  place  their  wires  forming  a  part  of  their  signal 
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ijBtem  in  the  conduits  owned  by  the  plaintiff,  nor  is  there 
my  pronaon  preventing  the  defendants  from  constructing 
md  using  conduits  of  their  own.  If  the  construction  of 
he  subway  statutes  contended  for  by  the  plaintiff  is  to 
>TeTail,  it  would  be  impossible  for  a  surface  road  to  be 
>perated  on  many  of  the  streets  by  electricity,  as  author- 
Md  by  chapter  531  of  the  Laws  of  1889,  unless  its  con- 
luctors  were  placed  in  the  plaintiff's  subways. 

On  dismissing  the  complaint  the  court  granted  an  eytn* 
lUowance  of  $750,  which  is  at  the  rate  of  five  per  cent. 
yn  $16,000.  Upon  the  application  for  this  allowance  it 
was  shown  that  the  annual  rent  charged  by  the  plaintiff 
for  the  use  of  such  conductors  as  are  used  by  the  defend- 
ants would  be  $700  per  mile,  and  that  the  value  of  the 
subway,  the  right  to  maintain  which  was  in  controversy, 
was  at  least  $60,000.  These  facts  are  not  disputed,  and 
they  are  quite  sufiScient  to  sustain  the  allowance  granted. 

The  judgment  and  order  should  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  and  O'Brixn,  J.,  concurred. 

Judgment  and  order  affirmed,  with  costs. 


Note. — See  note  2  to  Dext  case 
See  voL  4,  p.  194,  note. 


Statb  kx  rbl.  Laclede  Gas  Light  Company  v.  Miphael  J. 
Murphy,  Street  Commissioner  of  St.  Louia. 

MiBmwri  ISupmme  Court,  June  18, 1895, 

EtjKnuo  uoHT.— Municipal  control.— Undrroround  wiRia.— Man- 
damus.—CoMsraucnoN  OF  STATUTE. 

A  oorporation  created  long  before  the  use  of  electric  light  and  privileged 
to  '*  make  and  vend  gas  .  .  .  and  any  substance  or  material  that  may 
DOW  or  hereafter  be  used  as  a  substitute  therefor,"  does  not  thereby  obtain 
a  Tested  right  to  place  electric  wires  under  the  surface  of  the  streets, 
without  the  assent  of  the  municipal  authorities  and  without  complian<  <' 
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per  cent,  added  thereto/'  and  the  manner  of  ascertaining 
the  value  by  appraisers  is  provided.  Said  section  has  thL^a 
further  provision:  ''If  said  city  so  fail  to  purchase  saicf 
property  and  effects,  then  this  charter  shall  be  and  th^ 
same  is  hereby  renewed  and  extended  for  the  furthe^:^ 
period  of  thirty  years  after  the  expiration  thereof."  8e<^  - 
tion  7  punishes  any  person  or  body  corporate  who  inter-' 
feres  with  the  privileges  granted  to  said  company  or  exer-^- 
cises  like  acts  or  privileges,  by  a  forfeit  and  fine  to  sai^ 
company  of  $1,000  for  every  such  offense,  and  makes  eac 
day's  continuance  of  such  offense  a  new  offense.  Sectio 
8  exempts  the  company  from  the  operation  of  sections  &  a 
7,  13,  14,  15,  18  and  20  of  article  1  of  "  An  act  concerning 
corporations, "  approved  November  23, 1855.  The  section  ^ 
of  the  act  of  November  23,  1855,  here  referred  to,  are  con.— 
tained  in  chapter  34,  R.  S.  1855,  pp.  371-374.  Section  » 
is  as  follows:  *'  This  act  shall  take  effect  from  its  passage^ 
and  shall  continue  in  force  for  thirty  years." 
The  act  of  March  3,  1857,  is  as  follows : 

"  An  act  supplementary  and  amendatory  of  an  act  entitled  '  An  act  to 
incorporate  the  Laclede  Gas  Light  Ck>mpany.'  Be  it  enacted  by  the 
general  assembly  of  the  State  of  Missouri,  as  foUows  : 

"  Section  1.  Tlie  act  to  which  this  act  is  amendatory  is  hereby  amended 
so  that  the  words  *  sole  and  exclusive,'  in  the  fifth  section  ol  the  aot,  are 
stricken  out. 

**  Section  2.  The  city  of  St.  Louis  shall  not  be  compelled,  in  any  piu> 
chase  which  it  may  make  under  the  sixth  section  of  the  before  recited  act^ 
to  pay  more  than  the  appraised  value  of  the  property  and  effects  of  the 
corporation  created  by  said  act,  without  any  addition  of  percentage. 

'*  This  act  to  take  effect  and  be  in  force  from  and  after  its  passage.** 

The  act  of  March  26,  1868,  was  entitled  "An  act  to 
amend  an  act  to  incorporate  the  Laclede  Gas  > Light  Com- 
pany," approved  March  2,  1857,  and  is  as  follows: 

*'  Section  1.  The  Laclede  Gras  Light  (Company  shaU  and  may,  within  the 
corporate  limits  of  the  city  of  St.  Louis,  as  the  same  are  now  or  may  here- 
after be  established,  exercise,  have,  hold,  and  enjoy  forever,  aU  the  rights, 
privileges,  and  franchises  granted  to  it  by  the  fifth  section  of  the  act  to 
which  this  act  is  amendatory,  and  may  at  any  time  lease,  seU  or  dispose  of 
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MJ  pQrtkm  of  said  rights,  privileges  and  franchises  to  individuals, 
Modations  or  ooiporaidons,  intending  or  desiring  to  exeroise  the  same 
within  any  portion  of  the  limits  aforesaid. 

"Sec.  a.  The  capital  stock  of  said  company  may  be  increased  from  time 
to  time  to  such  amounts  as  may  be  necessary  to  carry  on  its  businem 

"Sec.  8.  Nothing  in  this  act  contained  shall  be  construed  as  affecting 
the  Tested  rights  of  the  St.  Louis  Gas  Light  Company,  and  the  sixth  section 
of  aaid  act  to  which  this  act  is  amendatory,  is  herby  repealed. 

"Sec.  i.  An  act  entitled  an  act  supplementary  to  and  amendatory  to  an 
id  entitled  an  act  to  incorporate  the  Laclede  Qbb  Light  Company  ap- 
pored  March  8, 1867,  is  hereby  repealed. 

"Sec  6.  This  act  shall  take  effect  from  its  passage.** 

Relator  represents  further  that  under  the  charter  right? 
granted  by  these  general  acts  .it  is,  and  for  a  long  time 
^^  been,   engaged  in  the  lighting  business,  both  by  gas 
^^d  electricity ;  that  under  a  contract  with  the  city  of  St. 
^uis  it  is  lighting  a  part  of  the  public  streets  by  elec- 
^^ty;  that  it  is  furnishing  light  by  means  of  gas  or  elec- 
tricity to  many  thousand  private  consumers  in  said  city^ 
'^^tig  a  large  part  of  the  inhabitants  thereof;  that  in  order 
^  fulfil  its  obligations  to  the  city  and  the  public  under  its 
^*^arter,  it  has  erected  and  maintains  expensive  and  costly 
plants  for  the  manufacture  and  distribution  of  gas,  as  well 
^  for  generating  and  distributing  electric  currents ;  that  for 
distributing  gas  it  has  from  time  to  time  constructed  and 
inaintained  and  now  maintains,  a  system  of  pipes  laid 
underground  along  the  streets  of  the  city  of  St.  Louis,  as  it 
was  at  all  times  authorized  to  do  by  its  said  charter,  nor 
lias  the  city  of  St.  Louis  ever  objected  to  its  so  doing,  or 
disputed  relator's  right  to  do  so;  that  for  the  distribution 
of  electricity  relator  has  hitherto  used  overhead  wires, 
strung  upon  poles  along  the  streets  and  alleys  of  said  city, 
which  poles  and  electric  wires  have  been  and  are  main- 
tained and  used  by  relator  without  objection  by  said  city 
or  the  authorities  thereof  for  the  distribution  of  electricity, 
as  well  to  furnish  light  to  private  consumers  as  for  the 
fulfilment  by  relator  of  its  said  contract  with  said  city  of 
St.  Louis  for  the  lighting  by  electricity  of  certain  public 
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Streets  and  alleys  thereof;  that  to  effect  such  distributi 
it  is  necessary  to  transmit  through  and  by  means  of  si 
wires  currents  of  great  power,  which  if  and  when  accidei 
ally  diverted  are  dangerous  to  human  life  and  propert 
that  in  order  to  avoid  the  increasing  inconvenience  and  ds 
ger  to  the  public  necessarily  incident  to  that  method  of  d 
tributing  electric  currents,  and  in  order  to  provide  m< 
effective  and  proper  service,  relator  has  made  arranj 
ments  to  lay  its  wires  underground  along  and  under  t 
streets  of  said  city,  according  to  approved  and  practical 
plans,  and  is  now  ready  to  do  so  with  as  much  dispat 
and  as  little  inconvenience  to  the  public  as  possible. 

Relator  states  further  that  respondent  was  street  co 
missioner  of  said  city,  and  under  its  charter  and  ordinan< 
had  supervision  and  control  of  its  streets,  and  the  enfon 
ment  of  'ordinances  relating  thereto ;  that,  after  notice 
said  commissioner  of  its  intention  to  do  so,  on  the  30th  d 
of  October,  1894,  the  relator  commenced  excavating 
said  streets  for  the  purpose  of  laying  its  electric  wii 
underground,  but  was  prevented  from  so  doing 
respondent,  acting  in  his  capacity  as  street  commissiom 
that  thereupon  relator  applied  to  respondent  for  a  pern 
to  make  such  excavation  for  such  purposes,  which  w 
denied  it. 

Respondent  made  return  to  said  writ,  and  by  affirmati 
averments  put  in  issue  the  rights  claimed  by  relator,  a: 
set  up  the  provisions  of  certain  city  ordinances  regulati 
the  use  of  electric  wires  on  the  streets  of  the  city,  a 
averred  a  non-compliance  with  the  requirements  of  su 
ordinances.  By  demurrer  to  parts  of  the  return,  a 
motion  to  strike  out  other  parts,  the  foUowng  issues  of  U 
were  fairly  framed: 

First.  Is  the  act  of  March  26,  1868,  unconstitutional, 
being  in  conflict  with  section  2,  article  8,  of  the  Constit 
tion  of  Missouri  of  1865? 
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Second.  Is  said  act  void,  as  being  in  conflict  with  sec- 
don  25,  article  4,  of  said  Constitution? 

Third.  Did  the  charter  of  relator  expire  by  limitation  at 
it^e  end  of  thirty  years  from  the  date  of  the  act  of  March 
2,   1857? 

Fourth.  Do  the  powers  granted  relator  include  the  right 
to  manufacture,  sell,  or  distribute  electricity  for  lighting 
purposes  ? 

Fifth.  Has  relator  the  right,  under  its  charter,  to  place 
Its  wires  underground,  without  the  assent  of  the  municipal 
authorities,  and  without  compliance  with  the  requirements 
of  the  valid  ordinances  of  the  city? 

I.  The  object  to  be  accomplished  by  the  writ  is  to  require 

Murphy,  as  street  commissioner  of  the  city  of  St.  Louis,  to 

^ssue  to  relator  a  permit  to  make  such  excavations  on  one 

^^  the  public  streets  of  the  city,  as  may  be  necessary  for 

the  purpose  of  laying  its  electrical  wires  underground. 

The  constitutionality  of    the    acts  under  which   relator 

claims  corporate  existence  is  put  in  issue  by  the  answer 

^^  respondent  and  demurrer   thereto.      Respondent   also 

charges  that,  though  the  acts  of  incorporation  were  valid, 

^U  the  first  instance,   the  life  of  the  corporation  itself  has 

Expired  by  limitation  of  its  existence  as  fixed  by  the  charter 

and  general  laws  of  the  State. 

The  city  is  not  made  a  party  to  this  proceeding,  and  we 
do  not  deem  it  necessary  in  this  case  to  pass  upon  any 
questions  that  do  not  directly  concern  the  duties  of  the 
street  commissioner.  We  will  not,  therefore,  consider,  or 
express  an  opinion  upon,  any  question  involving  the  right 
of  relator  to  exercise  the  rights  or  enjoy  the  franchises 
which  appear  to  have  been  granted  under  the  Acts  of  the 
General  Assembly  mentioned  in  the  statement. 

For  the  purpose  of  discussing  the  other  questions 
involved,  we  will,  then,  assume,  without  deciding,  or  inti- 
mating an  opinion,  that  relator  is  an  existing  corporation 
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possessing  all  the  powers,  rights  and  privileges  its  charte 
purports  to  confer  upon  it. 

It  is  insisted  by  relator  that  under  its  charter  it  acquii 
from  the  State  a  vested  right  to  the  use  of  the  streets  o: 
the  city  of  St.  Louis  under  which  to  lay  its  pipes  for  th^ 
transmission  of  gas  or  other  **  substance  or  material "  thatr 
might  thereafter  be  adopted  for  illuminating  purposes,  ancL 
that  such  right  was  beyond  the  control  of  the  municipal 
authorities;  that  electricity  is  a  substance  and  material 
within  the  meaning  of  the  charter,  and  therefore  it  has  ik 
vested  right  to  lay  its  wires  beneath  the  surface  of  tho 
streets  for  the  purpose  of  conducting  electricity  through, 
the  city  for  illuminating  purposes,  and  that  this  right  can- 
not be  interfered  with  unreasonably  by  the  city. 

With  the  views  we  take  of  this  question,  we  do  not  think 
it  necessary  to  inquire  whether  the  right  to  use  electricity 
for  making  light  was  included  under  the  terms  '*  substance 
or  material,"  as  used  in  the  charter.  It  appears  that 
relator  has  for  a  number  of  years  under  contracts  with 
the  city,  been  lighting  its  streets  by  electricity,  con- 
ducted by  wires  strung  above  the  surface  of  the  streets; 
and  other  questions  besides  the  abstract  right  to  do 
so  would  be  involved  in  such  inquiry.  We  will  there- 
fore confine  our  inquiry  to  the  question  whether  relator 
has  a  vested  right  to  place  its  electric  wires  under  the 
surface  of  the  streets,  without  the  assent  of  the  munici- 
pal authorities  thereof,  and  without  compliance  with  valid 
ordinances  of  the  city. 

Generally  speaking,  it  is  true  the  Legislature  has  su- 
preme control  of  the  streets  of  cities.  It  is  also  true  that 
it  may,  and  generally  does,  delegate  to  municipal  corpora- 
tions such  measure  thereof  as  it  deems  best.  The  control 
thus  delegated  may  be  exercised  by  the  municipal 
authorities. 

Subsequent  to  the  act  of  1868,  under  authority  of  the 
Constitution  of   1875,   the   city  of   St.    Louis  adopted   a 
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charter  whereby  the  State  delegated  to  it  the  power  to 
regulate  the  use  of  its  streets,  and  the  power  to  pass  all 
ordinanceSy  not  inconsistent  with  the  provisions  of  the 
charter  or  the  laws  of  the  State,  as  may  be  expedient  in 
maintaining  the  peace,  good  government,  health  and  wel- 
fare of  the  city,  its  trade,  commerce  and  manufactures. 

In  pursuance  of  these  powers  the  city  enacted  certain 
ordinances  regulating  and  restricting  the  use  of  electric 
wires  in  the  city  and  requiring  the  assent  of  the  board  of 
public  improvement  in  respect  to  the  manner  in  which 
electric  wires,  tubes  and  cables  should  be  secured  or  sup- 
ported and  insulated.  It  is  charged  in  the  return,  and 
admitted  by  the  demurrer,  that  the  relator  had  never  com- 
plied with  the  requirement  of  this  ordinance.  Relator 
insists  that  the  provisions  of  the  ordinance  cannot  apply  to 
nghts  secured  to  it  by  the  State  long  prior  to  the  date  of 
tiie  charter. 

It  is  the  well  settled  present  policy  of  the  law  of  this 

State  to  delegate  to  municipal  corporations  not  only  general 

police  powers,  but  the  control  of  their  streets  in  respect  to 

^e  use  thereof  for  public  purposes  other  than  that  of  ordi- 

D«i7  travel  by  pedestrians  and  private  vehicles.     Thus  the 

Constitution  prohibits  the  Legislature  from  granting  the 

right  to  construct  and  operate  street  railways  within  any 

town  or  village  without  first  acquiring  the  consent  of  the 

iocal  authorities  having  control  of  the  streets.     Sec.  20, 

art.  12,  Const,  of  Mo. 

Again,  the  statute  requires  telegraph  and  telephone  com- 
panies to  obtain  the  consent  of  the  city,  through  its 
municipal  authorities,  before  they  can  exercise  the  right  to 
lay  their  wires  and  other  fixtures  underground  in  any  of 
its  streets.     (R.  S.  1889,  sec.  2721.) 

Electric  wires,  when  charged,  are  recognized  as  being 
dangerous  to  life  and  property,  and  their  use  is  therefore 
aub ject  to  police  regulations.     ( W.  U.  Tel.  Oo.  r.  Phila^ 
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delphia,  21  Am.  &  Eng.  Corp.  Cas.  40,  and  note;  Dill. 

Munic.  Corp.  sec.  698.) 

The  State  cannot  limit  its  exercise  of  the  police  power 
by  contract  or  in  any  other  way.     It  was  said  by  Chief  ' 
Justice  Waite:. '' All  agree  that  the   Legislature  cannot 
bargain  away  the  police  power  of  the  State.     Irrevocable 
grants  of  property  and  franchises  may  be  made  if  they  do 
not  impair  the  supreme  authority  to  make  laws  for  the 
right  government  of  the  State ;  but  no  Legislature  can  cur- 
tail the  power  of  its  successors  to  make  such  laws  as  thej 
may  deem  proper  in  matters  of  police.     Stone  v.  MiasisHppif 
101   U.    S.    817.     See  Boyd  v.  AlabaToa,  94  U.    S-    645; 
Metropolitan  Bd.  v.  Barrie,  34  N.  Y.  657 ;  Railroad  v.  Mayor 
of  Baltimore,  77  Md.  381. 

Dillon  says :  *  *  The  citizen  owns  his  property  absolutely, 
it  is  true.  It  cannot  be  taken  from  him  for  any  private  use 
whatever,  without  his  consent,  nor  can  it  be  taken  for  any 
public  use  without  compensation.  Still  he  owns  it  sub- 
ject to  this  restriction,  namely,  that  it  must  be  so  used  as 
not  to  unreasonably  injure  others,  and  that  the  sovereign 
authority  may,  by  police  regulations,  so  direct  the  use  of  it 
that  it  shall  not  prove  pernicious  to  his  neighbors  or  the 
citizens  generally . "     Dill.  Munic.  Corp. 

The  grant  by  the  State  to  relator,  though  construed  to 
include  the  right  to  use  electricity  for  illuminating  pur- 
poses, in  respect  to  such  right,  was  taken  subject  to  reason- 
able regulations  as  to  its  use,  and  the  power  to  regulate 
has  been  delegated  to  the  city  of  St.  Louis. 

Under  its  general  police  power,  the  city  has  the  right  to 
require  compliance  with  reasonable  regulations  as  a  con- 
dition to  using  its  streets  for  electric  wires. 

II.  But  this  is  not  the  only  reason  why  the  city  should, 
under  its  special  power  to  regulate  the  use  of  its  streets, 
and  under  its  general  police  power,  have  the  right  to  super- 
vise and  regulate  the  manner  in  which  electric  wires  of 
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relator  and  all  others  should  be  placed  and  used  in  the 

public  streets. 

The  art  of  producing  light  by  electricity  was  wholly 
unknown  to  science  at  the  time  the  franchise  was  granted 
to  relator.  The  Legislature,  having  no  knowledge  of  the 
use  that  would  be  made  of  the  streets  in  applying  new  dis- 
coTeries  in  producing  light,  could  not  have  intended  to 
grant  rights  and  powers  inconsistent  with  their  ordinary 
use.  It  would  be  most  unwarrantable  to  imply,  not  only 
that  relator  had  the  right  under  the  general  words  used  in 
the  act  of  incorporation  to  use  electricity  for  lighting  pur- 
poses, but  that  it  also  had  the  right  to  adopt  its  own 
methods  for  exercising  that  power,  regardless  of  the  para- 
mount rights  of  the  public  to  the  use  of  the  streets. 

The  power  delegated  to  the  city  to  regulate  the  use  of  its 
streets  existed  before  the  art  of  lighting  by  electricity  was 
known,  or  at  least  before  relator  adopted  it;  and  the  art 
should  be  exercised,  if  at  all,  under  the  powers  thus  in 
force  when  it  was  brought  into  use. 

The  following  declaration  of  law  was  quoted  approvingly 
in  Carroll  v.  Campbell,  108  Mo.  559:  "It  is  a  well  settled 
rule  of  construction  of  grants  by  the  Legislature  to  corpo- 
rations, whether  public  or  private,  that  only  such  powers 
and  rights  can  be  exercised  under  them  as  are  clearly  com- 
prehended within  the  words  of  the  act  —  or  derived  there- 
from by  necessary  implication,  regard  being  had  to  the 
object  of  the  grant.  Any  ambiguity  or  doubt  arising  out 
of  the  terms  used  by  the  Legislature  must  be  resolved  in 
favor  of  the  public."     Fanning  v.  Gregoire,  16  How.  534. 

There  seems  to  me  much  stronger  reasons  for  applying 
this  rule  to  the  manner  in  which  a  right  conferred  sliall  be 
exercised  when  more  than  one  method  is  open,  and  when 
Ae  rights  and  safety  of  the  public  are  more  or  less  affected 
by  either.  In  such  case,  where  the  public  streets  of  a  city, 
^bich  are  under  municipal  control,  are  to  be  used,  it  seems 
VOL.   V— 6. 
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too  plain  for  argument  that  the  city  should  have  the  rigkkt 
to  direct  the  manner  in  which  the  use  should  be  exercised. 
Again,  it  is  a  matter  of  common  knowledge  that  elec- 
tricity is  used  for  the  purpose  of  transmitting  sound  t>j 
telephone,   for  transmitting  messages  by  telegraph,   for 
generating  light,  and  for  producing  power.     These  uses 
are  regarded  as  public,  and  have  become  necessary  to  the 
business  and  convenience  of  the  country,  and  particularly 
that  transacted  in  large  cities.     Overhead  electric  wires  in 
some    streets     are     numerous.      These    contribute    veiy 
materially  to  the  public  convenience  and  private  business, 
but  when  not  properly  supervised  and  regulated  endanger 
the   lives   and  property  of  the  public.     If  used,  as  they 
generally  are,  in  the  public  streets,  public  safety  requires 
that  they  should  be  under  police  regulation  and  municipal 
control. 

4 

It  is  a  matter  also  of  public  notoriety  that  the  question 
is  now  being  considered  whether  it  would  not  be  necessary, 
in  the  interest  of  public  safety,  as  well  as  convenience, 
that  these  wires  should  be  placed  underground,  so  as 
thereby  to  leave  the  streets  safe  and  unobstructed. 

As  a  police  regulation,  we  have  no  doubt  the  municipal 
authorities  would  have  a  right  to  require  this  to  be  done  in 
case  no  vested  rights  were  infringed.  Many  corporations 
and  companies  doubtless  now  use  electric  wires  for  the 
various  purposes  above  mentioned.  It  cannot  be  said,  not 
having  the  various  charters  before  us,  that  one  of  these 
possesses  rights  superior  to  those  of  any  others.  To 
accommodate  them  all,  to  prevent  monopolies,  and  to  regu- 
late the  use  of  the  streets,  it  seems  absolutely  necessary 
that  the  municipal  authorities  should  have  the  right  to 
direct  the  manner  in  which  wires  should  be  placed  under- 
ground. Without  such  regulations,  relator,  or  any  other 
corporation  using  electric  wires,  could  place  them  under- 
ground in  such  a  manner  as  to  practically  exclude  all 
others.     Moreover,  relator,  as  one  of  its  important  fran- 
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cliises,  asserts  the  power  to  sell,  lease  or  dispose  of  any 
portion  of  said  rights,  privileges  and  franchises  to  individ- 
uals, associations  or  corporations,  intending  or  desiring  to 
exercise  the  same  within  any  portion  of  the  limits  named. 
Thus,  under  its  charter,  allowing  the  rights  herein  claimed, 
it  could  practically  control  the  use  of  the  streets  in  respect 
to  laying  electric  wires  underground,  and  exclude  the  city 
from  one  of  the  most  important  of  its  municipal  powers. 
The  Legislature  could  never  have  contemplated  such  a 
result. 

By  giving  the  city  the  right  to  regulate  the  laying  of 
electric  wires  underground,  relator  is  deprived  of  no  vested 
right.  If  its  charter  gives  it  the  right  to  use  electricity  for 
lighting  purposes,  it  can  do  so,  as  we  understand  from  the 
petition  it  has  been  doing,  in  the  method  now  in  use  in 
said  city.  If  the  city  should  determine  that  public  safety 
requires  these  wires  to  be  placed  underground,  and  pro- 
vides the  manner  in  which  it  shall  be  done,  and  relator 
believes  its  rights  are  thereby  infringed,  it  will  then  be 
^e  enough  to  complain. 

^s  the  case  is  now  presented,  we  must  hold  that  the  city, 
under  its  power  to  regulate  the  use  of  streets,  and  under 
its  general  police  power,  has  the  right  to  require  a  compli- 
ance with  regulations  which  either  wholly  prohibit  relator 
from  laying  its  wires  under  the  streets,  or  which  regulate 
^Jje  manner  in  which  it  may  be  done. 

Respondent,  under  his  official  duties  as  street  commis- 
sioner,  properly  refused  to  grant  the  permit  demanded, 
Unless  relator  first  complied  with  the  requirements  of  the 
Valid  ordinances  then  in  force.     Peremptory  writ  denied. 

All  the  judges  concur;  Barclay,  J.,  in  the  result. 


^OTK 1 . —  From  this  decision  an  appeal  was  taken  to  the  Supreme  Court  of 
^^  United  States.  The  opinion  of  that  court  wiU  appear  in  a  subsequent 
^olame.  The  brief  and  argument  of  Henry  Hitchcock,  Esq.,  of  counsel 
for  pUintiff  in  error,  upon  the  appeal,  has  been  furnished  me  through  the 
kindnew  of  Boger  Foster,  Esq.,  of  New  York  City. 
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The  charter  of  the  Laclede  Qss  Light  Company,  granted  in  1857,  gave 
that  corporation  '*  the  sole  and  exclusive  privilege  and  right  of  lighting 
the  City  of  St.  Louis/'  *'  and  of  making  and  vending  gas,  gas  li^ts,  gu 
fixtures,  and  any  substance  or  material  that  may  be  now  or  hereafter 
used  as  a  substitute  therefor  ;  and  to  that  end  may  establish  and  lay  down 
.  .  .  all  pipes,  fixtures,  or  other  things  properly  required,  in  order  to  do 
the  same  .  .  .  and  sliall  also  have  all  other  powers  necessary  to  execute 
and  carry  out  the  privileges  and  powers  hereby  granted  to  said  company." 

In  connection  with  the  point  that  this  charter  grant  included  the  right 
to  use  electricity  for  illuminating  purposes,  Mr.  Hitchcock  gives  the  fol- 
lowing historical  sketch  of  such  use  of  electricity: 

'*  Its  use,  as  a  substitute  for  gas,  was  generally  known,  in  1867,  to  be 
simply  a  question  of  time.  Sir  Humphrey  Davy  had  shown  in  1801,  more 
than  fifty  years  previously,  that  electricity  could  be  used  to  produoe 
artificial  light.  In  1818,  in  a  series  of  brilliant  experiments  before  the 
Royal  Institution  in  London,  he  produced  a  continuous  electric  light, 
between  two  carbons  ten  centimetres,  or  four  inches,  apart.  In  184A  when 
the  opera  Le  Prophets  was  produced  in  Paris,  electric  light  was  used  on  the 
stage  to  present  the  sun,  .  .  .  which  is  said  to  have  been  the  first  really 
practical  application  of  the  electric  light.  In  November,  1848,  W.  K  Staite 
publicly  lighted  by  electricity  the  large  hall  of  a  hotel  in  Sunderland, 
England,  which  was  described  with  enthusiasm  by  the  London  Times; 
and  his  apparatus  was  used  in  1852  for  lighting  the  Liverpool  docks.  In 
June,  1855,  the  Quai  dea  Celestins  at  Lyons,  France,  was  lighted  by  elec- 
tricity ;  the  whole  quay,  according  to  contemporary  accounts,  being 
*'  flooded  with  refulgent  rays  by  which  one  could  read  at  a  distance  of  450 
metres,  or  a  quarter  of  a  mile,  from  the  light,  and  the  very  birds,  believing 
that  day  had  come,  quitted  their  nests  under  the  eaves  to  fly  about  in  the 
rays  of  the  new  sun.*'  In  Ju.y,  of  the  same  year,  the  Qazette  de  France 
published  a  glowing  account  of  the  illumination  by  electricity  of  the 
Chateau  Beaujon,  at  Paris  ;  and  in  October,  1856,  an  electric  illumination 
was  successfully  carried  out  from  the  summit  of  the  Arc  de  Triomphe  de 
TEtoile,  by  means  of  which  the  Avenue  des  Champs  Elysees  was  illumin- 
ated  for  four  hours.  Thus,  before  1857,  as  averred  by  relator,  and  akimitted 
by  respondent's  demurrer,  the  art  of  lighting  not  only  buildings,  but  great 
public  spaces  by  electricity,  was  in  practical  use,  though  much  remained 
to  be  done  before  it  reached  the  stage  of  commercial  success.  There  can 
be  no  reasonable  doubt  that  these  exhibitions  of  a  new  method  of  illumi- 
nation, so  important,  so  successful  and  of  such  world-wide  notoriety,  were 
brought  to  the  attention  of  the  Missouri  General  Assembly  of  1857  by  the 
oflicers  of  the  Laclede  Gas  Light  Company  when  they  applied  for  an 
enlargement  of  its  charter  privileges. 

Note  2. — It  is  found  to  be  practicable  to  place  electric  wires  of  all  kinds, 
except  those  of  the  trolley  railway,  in  underground  conduits ;  the  conven- 
ience and  necessity  of  doing  so  is  constantly  becoming  more  apparent ;  the 
presence  of  the  \X)\qs  and  of  the  net  work  of  wires  required  in  cities  is  both  a 
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disfigarement  and  a  menace:  it  is  also  in  many  respects  an  advantage  to 
the  electrical  companies  to  place  the  wires  underground. 

How  far  municipal  corporations  have  a  right  under  their  general  puhlio 
power  to  compel  the  removal  of  wires  to  underground  conduits,  independ- 
ent of  any  q>ecial  statutory  provision,  has  not,  so  far  as  I  know,  been 
l«i«ed  upon  hj  the  courts ;  though  I  believe  it  is  generally  conceded  that 
legislative  action  is  necessary. 

in  only  a  few  states  has  any  legislation  upon  this  subject  yet  been  taken. 
The  following  statutes  are  all  the  general  ones  that  T  And,  provlJlug  for 
either  permiasive  or  compulsory  burying  of  eiectric  wires: 

IirDIAJTA* 

The  provision  contained  in  Rev.  Stat.,  section  8106  C,  which  authorized 
municipal  authorities  to  permit  the  placing  of  electric  light  wires  under- 
ground, I  do  not  find  in  the  revision  of  1694. 

KaKSAS.    Oen.  Stat,  ^  655,  %  11, 

"  The  Mayor  and  Common  Council  [of  cities  of  the  first  cla<»]    .    •    • 
flhmll  have  power    .    .    . 

Tioeniff-third.  To  grant  to  any  person  or  corporation  the  use  of  the 
fliieeta,  alleys  and  public  grounds  for  the  purpose  of  laying  .  .  . 
oooduits  for  electric  light  to  be  used  in  furnishing  or  supplying  such  city 
and  inhabitants,  or  any  person  or  corporation,  with  light :  Provided  that 
no  franchise,  rights  of  way  or  privileges  of  any  character  whatever  shall  be 
jffooiti&l  by  the  mayor  or  council  for  a  longer  period  than  twenty  years.** 

MAaaACHUBBTrB.    Pub.  Stat.  f7,  §  47.    (Laws  1880,  ch.  88,  §  1.) 

**  Hie  selectmen  [of  towns]  may  establish  reasonable  regulations  for  the 
erectkm  and  maintenance  of  all  telegraph  and  telephone  lines  within  their 
lespeotive  towns,  including  all  lines  owned  or  used  by  said  towns,  and  may 
permit  the  same  to  be  laid  under  any  public  way  or  square.** 

LawM  1894,  ch-  454.    (Boston  Subways  act.) 

See  4  Am.  Elect.  1  Cas.  139,  note. 

Long  distance  telephone,  and  railway  trolley,  gpiard  or  span  wires  are 
exempted  from  the  operation  of  this  statute. 

MiCTHiaAN.    How.  Ann.  Stat.  §  8697. 

Telegraph  companies,  '*  instead  of  running  or  placing  their  wires  on 
posts,  may,  if  they  choose,  run  or  place  the  same  underj^round,  with  a 
■nitable  or  proper  covering  for  the  protection  of  the  same." 

How.  Ann.  Stat.  Supp.  8718  d,  §  4. 

Telephone  companies  *'  shall  have  power  to  construct  and  maintain  lines 
of  wire  or  other  material  for  use  in  the  transmission  of  telephonic  messages, 
with  all  necessary  erections  and  fixtures  therefor,"  .  .  .  under  any  public 
places,  streets  and  high wajs,— provided  that  the  same  shall  not  injuriously 
Interfere  with  other  public  uses  of  such  public  streets  and  highways." 

Mjbsisbippi.    Ann.  (}ode,  %  2988. 
Same  as  the  Kansas  statute,  except  that  the  period  for  which  franchises 
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Ac.  f  shall  be  gmnted  is  limited  to  twenty-fiTe  years,  '*  and  such  privilege 
shall  not  be  ezclusiTe.'' 

Missouri.    Rev.  SUt.,  §  8731. 

Telegn^aph  and  telephone  companies  *'  are  authorized  to  set  their  •  •  . 
wires  and  other  fixtures  .  .  .  under  any  of  the  public  roads,  streets  lad 
waters  of  this  State,  in  such  manner  as  not  to  incommode  the  publio  in 
the  use  of  such  roads,  streets  and  waters. 

Provided,  any  teleg^raph  or  telephone  company  desiring  to  place  tbeb 
wires  and  other  fixtures  underground  in  any  city,  they  sliall  first  obtain 
consent  from  said  city  through  the  municipal  authorities  thereof." 

New  Hampshire.    Pub.  8tat8,,  Ch.  81. 

**§  1.  Telegnraph,  telephone,  dectric  light  and  electric  power  poles  and 
structures  maybe  erected  and  maintained  in  any  public  highway,  and  the 
necessary  wires  may  be  strung  on  such  poles  or  placed  beneath  the  maUot 
of  such  highway  by  any  person  or  corporation  as  provided  in  this  ofai^iter 
and  not  otherwise. 

**  g  2.  .  .  .  The  selectmen  •  .  .  shall  fix  and  state  ...  the 
number  of  wires  to  be  used  and  their  distance  •  •  .  below  the  mufMOb 
of  the  highway." 

Nrw  Jersey.    Rev.  Sup.  1023,  g  1.    (P.  L.  1882,  p.  241.) 

'*  Any  telegraph  company  incorporated  under  the  act  to  which  this  is  a 
supplement,  desiring  to  construct  its  lines  by  means  of  underground  cables 
containing  the  wires,  shall  be  subject  to  all  the  restrictions  and  provisions 
concerning  the  use  of  roads,  highways  and  streets  as  are  provided  in  ths 
act  to  which  this  is  a  supplement,  and  any  supplements  thereto." 
Act8  189S,  ch.  i8. 
Repealed.    See  4  Am.  Electl.  Cas.,  189,  note. 

New  York.    See  4  Am.  Electl.  Cas.  120,  note. 

Ohio.    Laws  1894,  p.  205. 

**  Any  company  organized  under  the  laws  of  this  or  any  other  State,  and 
owning  and  operating  a  telephone  exchange,  or  doing  a  telegraph  business, 
in  any  city  in  this  State,  may  construct  and  maintain  underground  wires 
and  pipes  or  conduits  and  other  fixtures  for  containing,  protecting  and 
operating  such  wires  in  the  streets  and  public  ways  of  said  city,  when  the 
consent  of  such  city  has  been  obtained  therefor,  and  it  shall  be  unlawful 
for  any  corporation,  company  or  individual  to  erect  any  telephone  or  tele- 
graph pole  or  poles  within  that  portion  of  any  city  in  this  State  where  sub- 
ways have  been  constructed,  except  such  poles  as  may  be  required  for  the 
purpose  of  distributing  wires  from  said  subways  to  subscribers'  stations; 
and  all  such  poles  sliall,  so  far  as  possible,  be  located  in  alleys ;  provided 
that  this  section  sliall  not  apply  to  existing  telegraph  companies  until  such 
companies  shall  have  authority  and  sufficient  time  to  construct  subways; 
and  whoever  violates  any  of  the  provisions  of  this  section  shall  be  punished 
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i^  a  fine  of  not  more  than  two  hundred  dollars  and  not  less  than  fifty 

doUazB." 

Iksxnsn.    Ldxum  1896,  Ch.  eo8. 

Companies  **  to  manufacture  electricity,  to  be  used  for  making  electric 
lights,  famishing  motive  power,  heating  houses,  electrotyping,  telephone 
porpoees,  or  for  any  purpose  to  which  electricity  is  now  or  may  hereafter 
be  applied  in  any  manner  or  form  whatever,"  are  *' authorised  and 
empowered  and  invested  with  the  privilege  of  placing  and  extending  its 
electric  wires  and  conductors,  either  underground  or  on  poles  overhead, 
ikng  or  through  all  or  any  of  the  streets,  lanes  and  alleys  of  the  cities  and 
towns  of  this  State,  and  along  and  through  all  or  any  of  the  roads,  pikes 
Hid  pabUc  highways  of  the  counties  of  the  State,  and  to  supply  the 
inhabttants  of  the  cities,  towns  and  counties  of  the  State  with  electric 
B^  heat  and  power." 

A]flo,totake  up  pavements  and  sidewalks,  and  make  necessary  excava- 
tions after  obtaining  permission  of  the  taxing  district  authorities. 

Empowered  to  condenm  right  of  way  over  or  through  land,  for  the  pur- 
pose of  placing  wires  and  conductors  either  underground  or  overhead,  and 
keejnng  the  same  in  repair. 

VnxoMT.    T%e  Vermont  Statut€8, 1894,  g  4^^. 

"Theselectmen  of  the  towns  may  direct  any  line  of  wires  to  be  placed 
•   •  •  underground,  when  it  crosses  a  highway.    •    •    •" 


People  v.  Abu  ah  Eaton. 

Michigan  Supreme  Court ,  May  18, 1894, 
aOO  Mich.  208.) 

TiLEOBAPH  UNES.— ABUTTINO  OWNERS.— CONSTITUTIONAL  LAW. 

^<^Jegraph  lines  in  highway  do  not  impose  a  new  servitude  which  entitles 
the  abutting  owner  to  compensation. 
^Wefore  2  How.  Stat.  Ch.  lUO  and  101,  authorizing  the  construction  of 
telegraph  lines  with  all  necessary  appliances  in  highways,  subject  only 
to  the  convenience  of  the  traveling  public,  is  not  obnoxious  to  the  consti- 
tational  provision  forbidding  the  taking  of  private  property  for  public 
use,  without  compensation. 
C^ses  of  this  series  cited  in  opinion  appear  in  bold  faced  type :    Detroit 
City  RiUtoay  v.  MiUs,  vol.  3,  p.  333 ;  Fierce  v.  Drew,  vol.  1,  p.  571 ;  Julia 
Dldg.  Am,  v.  Bell  Teleph.  Co.,  vol.  1.  p.  801 ;  State  v.  Flad,  vol.  2,  p.  128; 
Dctin  V.  Ann.  Arbor  St  Ry.  Co.,  vol.  4,  p.  172. 
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Appkal  from  judgment  of  Circuit  Court,  Barry  county. 
Facts  stated  in  opinion. 

William   0.  Louden   and    Charles   O.  Holbraok,   for  re- 
spondent. 

A.  A.  Ellis,   Attorney-General,    and  James  A.  Sweezy, 
prosecuting  attorney,  for  the  people. 

Long,  J. :  Respondent  was  convicted  of  an  assault  and 
battery  upon  L.  B.  Bentley.  It  appears  that  Bentiey,  in 
company  with  three  other  men,  were  in  the  act  of  digging 
holes  to  set  telegraph  poles  in  the  highway  in  front  of  the 
farm  of  respondent.  Respondent  forbade  them  doing  so, 
and  ordered  them  to  desist,  which  they  refused,  whereupon 
he  pushed  Bentley  down  a  slight  embankment.  It  is  not 
claimed  that  any  serious  harm  was  done  him,  or  that 
respondent  used  any  more  force  than  necessary  to  stop  the 
work.  It  was  claimed  on  the  trial  that  Mr.  Bentley  and 
his  companions  represented,  and  were  the  employes  of,  a 
certain  company,  known  as  the  Barry  County  Telegraph 
Association,  incorporated  under  the  provisions  of  chapter 
101  of  Howell's  Statutes,  and  that  they  informed  respond- 
ent  that  they  were  erecting  a  telegraph  line  along  the  high- 
way, and  were  acting  for  an  association,  and  that  the  State 
gave  them  the  right  to  do  so.  The  articles  of  association 
of  the  company  were  not  filed  with  the  secretary  of  State 
until  after  the  assault  complained  of,  but  they  had  been 
signed  in  due  form  of  law,  and  were  subsequently  acknowl- 
edged and  filed  as  provided  by  law. 

The  statutes  of  this  State  relating  to  electric  telegraph 
lines,  so  far  as  they  appear  to  be  material  to  this  case,  may 
be  briefly  summarized  as  follows:  Chapter  100,  How.  Stat, 
being  Act  No.  4,  Laws  of  1847,  as  amended  in  1849  and 
1873,  is,  **An  act  authorizing  any  person  to  construct  lines 
of  electric  telegraph  in  the  State  of  Michigan.**  Section 
1  provides : 
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**That  anj  person  or  persons  may  be  and  they  are  hereby  authorized  to 
ooostrnct  and  maintain  lines  of  electric  telegraph,  together  with  all 
ofoefiianr  fixtures  appurtenant  thereto,  from  point  to  point  upon  and  along 
toy  of  the  public  roads,  highways  or  railroads  .  •  .  of  this  State  .  .  . 
or  upon  or  over  the  land  of  any  individual,  the  owner  of  any  land  through 
which  said  telegraph  line  may  pass,  and  railroad  corporation  on  whose 
right  of  way  the  same  may  be  constructed,  having  first  g^ven  consent : 
Prmded,  that  the  same  shall  not  in  any  instance  be  so  constructed  as  to 
incommode  the  public  in  the  use  of  said  roads,  highwajrs,  railroads  or 
hridges    .    .     ." 

Chapter  101,  being  Act  No.  69,  Laws  of  1851,  as 
amended  in  1863,  1873  and  1875,  is,  ''  An  act  to  authorize 
the  formation  of  telegraph  companies.''  Sections  1,  2,  3 
and  4  provide  for  the  manner  of  organization  of  such  com- 
panies, and  their  general  power.     Section  6  provides  that: 


"8ach  association  is  authorised  to  er.ter  upon,  and  construct,  and  main- 
t>io  lines  of  telegraph  through,  along  and  upon  any  of  the  public  roads 
aodhighirays,  or  across  or  under  any  of  the  waters  within  th^'  limits  of 
^SUte,  by  the  erection  of  the  necessary  fixtures,  including  posts,  piers 
ortlmtiDents  for  sustaining  the  cords  or  wires  of  such  lines :  Provided, 
that  the  same  shall  not  be  so  constructed  as  to  incommode  the  public  use  of 
^  rosds  or  highways,  or  injuriously  interrupt  the  navigation  of  said 
^^sten;  .  .  .  and  provided  further ,  that  this  act  shall  not  be  con- 
■troed  to  authorize  any  such  association  to  injure,  deface,  tear,  cut  down 
^  destroy  any  tree  or  shrub  planted  along  the  margin  of  any  highway  in 
testate,  or  purposely  left  there  for  shade  or  ornament.    .    .    ." 

Section  6  provides  for  the  appointment  of  commissioners 

hy  the  Circuit  Court  to  assess  damages,  on  the  application 

of  any  person  through  whose  land  said  lines  shall  pass, 

who  shall  consider  himself  aggrieved  or  damaged  the^eb}^ 

The  principal  question  in  this  case  is  whether  these  acts 

conflict  with  article  15,  sec.  9,  of  the  Constitution,  which 

provides : 

••  TTie  property  of  no  person  shall  be  taken  by  any  corporation  for  public 
use  without  compensation  being  first  made  or  secured  in  such  manner  as 
may  be  prescribed  by  law.** 

Is  the  placing  of  telegraph  poles  along  a  public  highway 
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an  additional  servitude  upon  the  land  of  the  adjacent  pro- 
prietor? Public  highways  are  under  legislative  control 
Coolejy  Const.  Lim.  688.  They  are  for  the  use  of  the 
public  in  general,  for  passage  and  traffic,  without  distinc- 
tion. The  restrictions  upon  the  use  are  only  such  as  are  cal> 
culated  to  secure  to  the  general  public  the  largest  practicar 
ble  benefit  from  the  enjoyment  of  the  easement.  When 
the  highway  is  not  restricted  in  its  dedication  to  some  pa^ 
ticular  mode  of  use,  it  is  open  to  all  suitable  methods. 
Macomber  v.  Nichols,  34  Mich.  212,  216.  It  has  beei 
settled  in  this  State  that  lands  to  be  taken  or  granted  foi 
public  highways  are  so  taken  or  granted  for  all  the  pur 
poses  for  which  they  may  be  used  for  the  benefit  of  tb 
public,  for  the  passing  or  repassing  of  travelers  thereoa 
for  the  tr:msportation  of  passengers  by  stage  coach 
omnibus  or  street  cars  propelled  by  horses,  steam  or  elec 
tricity,  and  that  the  laying  of  tracks  for  such  street  cars  i 
not  an  additional  servitude  upon  lands  of  adjacent  pre 
prictors. 

In  Detroit  City  Jty.  v.  MiUs^  85  Mich.  634,  th 
defendant  threatened  to  cut  down  and  destroy  the  pole 
erected  for  stringing  wire  for  the  use  of  an  electric  strec 
railway,  and  the  claim  was  made  by  the  defendant  that  h 
had  the  right  to  remove  such  poles  because  they  were  a 
additional  servitude.  It  was  held  that  he  had  no  sue 
right;  that  the  erection  of  poles  for  such  a  road  was  in  tb 
furtherance  of  public  travel;  and  that,  to  constitute  a 
additional  servitude,  there  must  be  an  injury  to  the  preset 
use  and  enjoyment  of  the  land.  See,  also.  People  v.  Rai 
way  Co,,  92  Mich.,  522;  Deany.  Railway  Co.,  93  Mich.,  85( 

It  is  difficult  to  see  any  distinction  between  the  use  < 
the  highway  for  electric  railway  poles  and  poles  erected  fc 
the  use  of  telegraph  or  telephone  companies.  In  comment 
ing  upon  this  claimed  distinction.  Judge  Dillon,  in  hi 
work  on  Municipal  Corporations  (4th  ed.  p.  893,  note),  sayfi 

*'The  distinction  is  so  fine  as  to  be  almost  impalpable.' 


MICHIGAN,  1894.  ill 

People  V.  Eaton. 


These  telegraph  construction  acts  have  been  in  force  in 
ibis  State  for  many  years,  and  this  is  the  first  time  in  the 
history  of  the  State,  so  far  as  I  have  discovered,  where  it 
has  been  claimed  that  the  placing  of  such  poles  in  the 
highways  is  an  additional  servitude.  We  are  aware  that 
in  some  States  the  doctrine  is  laid  down  that  the  placing 
of  such  poles  creates  additional  servitude  upon  the  fee,  but 
there  are  many  cases  holding  the  other  way.  JPierce  v. 
Drtw^  136  Mass.  79,  and  Julia  Building  Ass^n  r.  Tele- 
phone Co^  88  Mo.,  258,  and  State  w.  Flad,  23  Mo.  App. 
185,  hold  that  additional  servitude  is  not  created ;  and,  we 
think,  upon  better  reasoning.  These  cases  accord  with  the 
views  of  this  court  in  Detroit  City  Ry.  v.  Mills^  supra,  and 
other  cases  in  this  State  relative  to  the  use  of  the  street  for 
street  railway  purposes.  If  damage  follows  from  the  erec- 
tion of  such  poles,  the  acts  provide  a  method  of  settling 
that  question. 

We  think  there  is  nothing  in  the  claim  that  the  articles 
of  association  were  not  filed  at  the  time  of  the  assault. 
Under  chapter  100,  any  private  person  may  erect  telegraph 
poles  along  the  highway,  under  certain  restrictions. 

When  these  lands  were  taken  or  granted  for  public  high- 
ways, they  were  not  taken  or  granted  for  such  uses  only  as 
Bright  then  be  expected  to  be  made  of  them,  by  the  com- 
Daon  methods  of  travel  then  known,  or  for  the  transmission 
of  intelligence  by  the  only  methods  then  in  use,  but  for 
•nch  methods  as  the  improvement  of  the  country,  or  the 
discoveries  of  future  times,  might  demand.  The  parties 
setting  these  poles  were  acting  under  color  of  legal  right. 
The  statute  under  which  they  acted  is  not  in  conflict  with 
the  provisions  of  the  Constitution  above  cited.  It  would 
^  a  great  calamity  to  the  State  if,  in  the  development  of 
^he  means  of  rapid  travel,  and  the  transmission  of  intelli- 
gence by  telegraph  or  telephone  communication,  parties 
eugaged  in  such  enterprises  were  compelled  to  take  con- 
demnation proceedings  before  a  single  track  could  be  laid. 
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or  a  pole  set.  The  Legislature  certainly  has  never  f» 
regarded  this  provision  of  the  Constitution,  and  never  till 
now,  when  more  than  40  years  have  elapsed  since  tto 
passage  of  these  acts,  has  any  one  supposed  that  such  & 
construction  was  to  be  placed  upon  the  provisions  of  tho 
Constitution. 

The  conviction  must  be  afSrmed 

Grant,  Montgomery  and  Hooker,  JJ.,  concurred  witk 

LONQ,  J. 

McQrath,  C.  J.,  dissented. 


Note.— See  note  to  Bord/tn  ▼.  AtX^if^ic  Highlands,  eto.^  Ey.  Co.,  potL 


Charles  Eels,  Respondent,  v.  The  Americai^  Trlefhobb 
AND  Teleorapk  COMPANY,  Appellant. 

New  York  Court  of  Appeals,  October  9,  IS94, 

(143  N.  Y.  183.) 

Tklbobapu  line  in  rural  highway.—  Rights  of  abutting  owner. 

In  a  niral  highway,  the  title  to  the  center  of  which  is  in  the  abattin^^ 
owner,  subject  to  the  public  easement  of  travel,  the  erection  and  main<- 
tenance  of  telegraph  poles  and  wires  constitutes  a  new  servitude,  fo^ 
which  the  abutting  owner  is  entitled  to  compensation ;  and  in  defkulir 
thereof  he  may  maintain  ejectment. 

This  right  can  be  taken  away  neither  by  the  State  itself  nor  by  any  oor^ 
poration  organized  under  its  authority. 

Neither  supposed  legislative  belief,  Jas  indicated  by  statutes  authorizing 
the  construction  of  telegraph  lines  in  highways,  nor  popular  under* 
standing  of  the  law,  as  indicated  by  general  acquiescence  in  similar 
encroachments,  lias  any  bearing  upon  the  determination  of  the  question. 

Case  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type  :  Hudson 
Kiver  Ttlephoue  Company  v.  Watervliet  Turnpike,  etc  Co.,  voL  4  a 
275. 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  Fifth  Judicial  Department,  entered 
upon  an  order  made  October  4,   1892,   wliich  affirmed  a 
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judgment  in  favor  of  plaintiff  entered   upon  a  yordict 
diiect(Ml  bj  the  court. 
Action  of  ejectment.     Facts  stated  in  opinion. 

Shmiian  S.  Rogers  and  Melville  Egglestorif  for  appellant. 
John  H.  Hnllf  for  respondent. 

PiCEHAM,  J.:  The  sole  question  involved  upon  this 
appeal  is  the  extent  of  the  public  easement  in  a  rural  high- 
way, the  fee  of  which  is  in  the  adjoining  owner.  The 
plaintiff  herein  is  the  owner  in  fee  subject  to  the  public 
easement  of  the  premises  in  question,  which  constitute 
part  of  a  public  highway  in  the  town  of  Alden  and 
comity  of  Erie,  in  this  State.  The  defendant  occupies  a 
portion  of  the  highway  with  its  poles,  upon  which  it  has 
strung  its  wires  for  the  purpose  of  conducting  its  business 
as  a  telephone  and  telegraph  company.  It  is  incorporated 
and  organized  under  the  laws  of  this  State  for  the  incor- 
poration and  regulation  of  telegraph  companies.  The 
plaintiff  claims  that  the  defendant  has  no  right  to  occupy 
any  portion  of  the  public  highway  with  its  poles,  and  he 
kas,  therefore,  commenced  this  action  of  ejectment  to 
recover  the  premises  described  in  the  complaint,  subject 
^the  public  easement  therein  for  a  highway.  The  court 
Dpon  the  trial  directed  a  verdict  for  the  plaintiflF,  and  the 
judgment  entered  upon  it  having  been  aflSrmed  by  the 
General  Term,  the  defendant  has  appealed  here. 

The  defendant  admits  that  if  the  use  it  makes  of  the 
iighway  is  outside  the  scope  of  the  public  easement,  then 
fte  consent  of  the  owner  of  the  soil  is  necessary,  or  com- 
pensation must  be  made  him  for  such  use. 

By  the  fifth  section  of  chapter  265  of  the  Laws  of  1848, 
providing  for  the  incorporation  and  regulation  of  telegraph 
^mpanics,  as  amended  by  the  second  section  of  chap.  471 
>f  the  Laws  of  1858,  it  is  provided  that  telegraph  corpora- 
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tions  may  construct  thoir  lines  upon  any  of  the  public 
roads,  streets  or  highways  of  the  State,  provided  the  same 
shall  not  be  so  constructed  as  to  incommode  the  public  use 
of  the  roads  or  highways;  and  they  are  also  authorized  to 
construct  the  same  upon  any  otlier  land,  subject  to  the 
right  of  the  ow^ner  to  full  compensation  therefor.     It  has 
been  held  that  a  telephone  company  is,  within  the  pro- 
vision of  the  statute,   a  telegraph  company.     {Teleplwne 
cases,  126  U.  S.  6;  Telephone  Co.  v.  Turnpike  Co.,  135 
N.  Y.  393,  404.)     The  defendant  does  not,  however,  con- 
tend that  the  statute  gives  any  right  to  these  companies  to 
make  use  of  the  highway  for  the  purpose  of  constructing 
their  lines  thereon  without  compensation  to  the  owner  ot 
the  fee  of  the  highway,  unless  such  use  is  in  its  nature  m^ 
part  of  the  public  easement  for  which  highways  are  con- 
structed. 

The  statute,  therefore,  does  not  aid  in  the  decision  o: 
this  question,  but  it  is  cited  by  the  defendant  as  evidence 
of  legislative  belief  that  such  use  of  the  highway  wa9 
legitimate  and  within  the  purpose  for  which  highway* 
were  laid  out.  Defendant  also  urges  that  some  weight  i9 
to  be  attached  to  the  alleged  fact  that  this  use  of  the  high- 
way has  been  very  generally  acquiesced  in  by  the  adjoining 
owners  of  the  land,  and  that  such  acquiescence  is  quite 
strong  evidence  that  the  use  was  proper. 

The  question  is  one  plainly  of  law,  and  whatever  may 
have  hitherto  been  the  legislative  belief  or  the  opinion  of 
the  adjoining  owners  as  to  the  propriety  of  this  use  of  a 
rural  public  highway,  it  must  be  decided  by  us  in  accord- 
ance with  our  own  view  as  to  what  the  law  is  upon  this 
subject.  The  length  of  time  which  any  particular  adjoining 
owner  has  acquiesced  in  this  use  of  a  highway,  the  cir- 
cumstances attending  upon  and  surrounding  that  acquies- 
cence, the  probable  considerations  operating  either  to  create 
or  to  continue  it,  are  all  alike  matters  upon  which  the 
court  is  completely  ignorant,  and  any  opinion  as  to  the 
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legality  of  the  use  founded  upon  an  acquiescence  by  the 
adjoining  owners  under  circumstances   unknown   to   the 
court,  must  in  its  very  nature  be  almost  if  not  entirely 
worthless.     The  argument  founded   upon   the   legislative 
belief  of  the  legality  of  such  use  has  also  very  little  weight. 
There  was  no  warranty  implied  from  the  passage  of  the 
statute  that  the  consent  of  the  State  alone  was  necessary. 
All  the  facts  were  known  to  all  the  parties,  and  whether, 
in  addition  to  the  consent  of  the  State,  that  of  the  adjoin- 
ing owners  was  necessary,  was  a  matter  which  the  State 
might  well  leave  to  the  parties  interested  to  try  out  when 
the  point  arose.     The  question  has  never  been  covered  up 
or  otherwise  concealed,  and  at  the  most  it  can  only  be 
urged  that  the  legislature  was  of  the  opinion,  upon  this 
purely  legal  question,  that  the  consent  of  the  adjoining 
owner  was  not  necessary.    It  is  not  contended  that  if  it  had 
held  the  other  opinion  it  would  have  legislated  any  more 
favorably  for  the  companies.     If  such  consent  were  neces- 
sary it  was  on  account  of  the  constitutional  provision  that 
private  property  should  not  be  taken  for  public  use  with- 
out due  compensation,  and  this  provision  the  Legislature 
could  neither  alter  nor  efface.     The  companies  cannot, 
tiierefore,  be  legally  said  to  have  suffered   anything  by 
'^ason  of  this  legislative  opinion,  and  they  are  not  on  that 
account  in  any  position  to  appeal  to  a  specially  favorable 
construction  of  the  law  in  their  behalf.     The  Legislature 
could  have  provided  that  in  all  future  dedications  of  land 
(or  a  public  highway,  and  in  taking  land  under  the  right 
of  eminent  domain  for  that  use  thereafter,  the  right  to  use 
it  for  the  purpose  for  which  defendant  now  uses  the  high* 
way  in  question,  should  be  implied  in  such  dedication  and 
paid  for  when  taken.     That  would  have  no  effect  upon 
land  already  dedicated  or  taken  for  a  highway,  and  could 
not  aid  the  defendant.     An  alleged  practical  construction 
of  the  law  for  many  years  by  the  general  public  in  favor  of 
the  defendant's  contention,  cannot  be  the  foundation  upon 
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which,  if  proved,  to  base  a  legal  claim  on  the  part  of 
defendant,  and  unless  it  can  show  that  its  use  of  the  hi 
way  at  the  locus  in  quo  is  within  the  limitation  of 
public  easement,  it  can  create  no  right  of  continuano 
such  use  arising  from  a  general  public  acquiescence  ii 
claim,  provided  the  plaintiff  or  those  under  or  thro 
whom  he  claims  have  not  given  expressly  or  by  implica 
the  requisite  consent.  What  other  parties  may  1: 
thought  or  what  action  they  may  have  taken  upon  su< 
question,  and  with  regard  to  their  lands,  cannot  in 
manner  conclude  or  affect  the  plaintiff  when  he  choose 
deny  the  existence  of  defendant's  right  to  use  land  of  w] 
plaintiff  owns  the  fee,  subject  to  the  public  eases 
therein  for  a  public  highway.  We  agree  with  the  leai 
counsel  for  the  defendant  that  the  question  is  not  es 
tially  different  from  that  which  would  arise  if  the  6 
itself,  through  its  public  officers,  by  virtue  of  an  act  ol 
Legislature,  should  attempt  to  operate  a  telegraph  lin 
means  of  poles,  etc.,  placed  in  a  public  highway  and  v 
out  the  consent  of,  or  compensation  made  to,  the  adjoi; 
owners  who  owned  the  fee  of  the  highway  subject  to 
public  easement.  If  the  State  could  itself  do  such  ai 
it  could  create  and  authorize  a  corporation  to  do  it. 

We  think  neither  the  State  nor  its  corporation 
appropriate  any  portion  of  the  public  highway  permanc 
to  its  own  special,  continuous  and  exclusive  use  by  set 
up  poles  therein,  although  the  purpose  to  which  thej 
to  be  applied  is  to  string  wires  thereon  and  thus  to  ti 
mit  messages  for  all  the  public  at  a  reasonable  compc 
tion.  It  may  be  at  once  admitted  that  the  purpose 
public  one,  although  for  the  private  gain  of  a  corpora' 
but  the  Constitution  provides  that  private  property  « 
not  be  taken  for  public  use  without  compensation  tc 
owner.  Where  land  is  dedicated  or  taken  for  a  pi 
highway,  the  question  is  what  are  the  uses  implied  in 
dedication  or  taking?     Primarily  there  can  be  no  d 
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that  the  use  is  for  passage  over  the  highway.  The  title  to 
the  fee  of  the  highway  generally  remains  in  the  adjoining 
owaer,  and  he  retains  the  ownership  of  the  land,  subject 
only  to  the  public  easement.  If  this  easement  do  not 
include  the  right  of  a  telegraph  company  to  permanently 
appropriate  any  portion  of  the  highway,  however  small  it 
maybe,  to  its  own  special,  continuous  and  exclusive  use, 
then  the  defendant  herein  has  no  defense  to  the  plaintiff's 
claim.  Although  the  purpose  of  a  public  highway  is  foi 
the  passage  of  the  public,  it  may  be  conceded  that  the  land 
forming  such  highway  was  not  taken  for  the  purpose  oi 
enabUng  the  public  to  pass  over  it  only  in  the  then  known 
vehicles,  or  for  using  it  in  the  then  known  methods  for  the 
conyeyance  of  property  or  the  transmission  of  intelligence. 
Still  the  primary  law  of  the  highway  is  motion,  and  what- 
ever vehicles  are  used,  or  whatever  method  of  transmission 
of  intelligence  is  adopted,  the  vehicle  must  move  and  the 
intelligence  be  transmitted  by  some  moving  body  which 
must  pass  along  the  highway,  either  on  or  over,  or  perhaps 
under  it,  but  it  cannot  permanently  appropriate  any  part 
of  it. 

In  the  case  at  bar  the  fee  in  the  highway  at  the  point  in 
controversy  is  in  the  plaintiff,  but  I  do  not  regard  that  fact 
^  controlling  upon  the  question  of  the  proper  use  of  the 
iighway.     Of  course  the  plaintiff  could  not  recover  in  this 
form  of  action  unless  he  owned  the  fee  in  the  highway  at 
this  particular  point,  but  I  do  not  think  the  proper  use  of 
the  highway  depends  upon  the  question  as  to  \vho  owns 
the  fee  thereof.     I  think  that  the  rights  of  the  public  in 
and  to  the  highway  remain  the  same  wherever   the  fee 
thereof  may  be  placed.     (2  Dill,  on  Munic.  Corp.  698a, 
etc.)     As  the  fee  in  this  case  is  in  the  plaintiff,  the  discus- 
sion of  the  question  must  be  had  with  reference  to  that 
fact.     Where  one  owns  to  the  center  of  a  street  in  a  city, 
it  has  been  held  that  the  laying  of  the  rails  for  a  horse 
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railroad  imposed  an  additional  burden  upon  the  land  form" 
ing  the  street,  for  which  the  owner  was  entitled  to  com" 
pensation.  {Craig  v.  Railroad  Co.,  39  N.  Y.  404.") 
Although  relief  was  denied  a  plaintiff  who  did  not  own  the 
fee,  and  who  desired  to  enjoin  the  use  of  the  street  by  i 
horse  railroad  company,  it  was  denied  upon  the  grounc 
that  there  was  no  taking  of  the  property  of  the  plaintiff  b; 
the  company,  and  that  being  authorized  by  the  Legislatur 
the  plaintiff  could  not  complain.  {Kellinger  y.  Railroa 
Co.,  50  N.  Y.  206.)  The  plaintiff  sought  in  that  action  t 
recover  damages  for  inconvenience  of  access  to  his  adjoii 
ing  lands.  In  the  Craig  case,  8upra,  the  case  was  decide 
upon  the  idea  that  there  was  an  exclusive  occupation  < 
the  street  which  amounted  to  an  additional  burden  upc 
the  land.  The  cases  upon  the  subject  of  railroads  in  stree 
are  cited  and  commented  upon  in  Fobes  v.  Railroad  Co 
121  N.  Y.  505;  Kane  v.  Railroad  Co.,  125  id.  164,  ar 
Reining  v.  Railroad  Co.,  128  id.  157,  and  they  show  thi 
the  primary  or  fundamental  idea  of  a  highway  is  that  it 
a  place  for  uninterrupted  passage  by  men,  animals  < 
vehicles,  and  a  place  by  which  to  afford  light,  air  ai 
access  to  the  property  of  abutting  owners,  who,  in  th 
respect,  enjoy  a  greater  interest  in  the  street  than  tl 
general  public,  even  though  their  title  to  the  land  sto] 
with  the  exterior  line  of  the  street.  It  is  not  a  place  wlii( 
can  be  permanently  and  exclusively  appropriated  to  tl 
use  of  any  person  or  corporation,  no  matter  what  tl 
business  or  object  of  the  latter  might  be.  It  was  becau 
the  highway  was  permanently,  and,  to  some  extec 
exclusively  appropriated  by  the  elevated  railroads  that 
was  held  their  erection,  without  the  consent  of  the  abv 
ting  owners,  was  illegal.  {Story  v.  Railroad  Co.,  90  N.  ^ 
122.  > 

We  cannot  agree  that  this  permanent  appropriation  ai 
exclusive  possession  of  a  small  portion  of  the  highway  cf 
properly  be  regarded  as  any  newly  discovered  method 
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exercising  the  old  public  easement,  for  th^  very  reason 
that  this  so-called  new  method  is  a  permanent,  continuous 
and  exclusive  use  and  possession  of  some  part  of  the  public 
highway  itself,  and,  therefore,  cannot  be  simply  a  new 
method  of  exercising  such  old  public  easement.     It  is  a 
totally  distinct  and  different  kind  of  use  from  any  hereto- 
fore known.     It  is  not  a  mere  difference  in  the  kind  of 
vehicle,  or  in  their  number  or  capacity,  or  in  the  manner, 
method  or  means   of  locomotion.      All   these   might  be 
varied,  increased  as  to  number,  capacity  or  form,  altered 
M  to  means  or  rapidity  of  locomotion,  or  transformed  in 
^eir  nature  and  character,  and  still  the  use  of  the  high- 
way might  be  substantially  the  same,  a  highway  for  pas- 
8^e  and  motion  of  some  sort.     Here,  however,  in  the  use 
<>f  the  highway  by  the  defendant  is  the  fact  of  permanent 
AQd  exclusive  appropriation  and  possession,  a  fact  which 
^>  as  it  seems  to  us,  wholly  at  war  with  that  of  the  legiti- 
mate public  easement  in  a  highway.     The  following  are 
^Oine  of  the  many  authorities  which  hold  that  the  easement 
*^  one  of  passage  only:  Goodtitle  v.  Acker,  1  Burr.   133; 
'^^eH.   Soe.  of  Waterloo  v.  Railroad  Co.,  3  Hill,  557,   and 
^^^s  cited;   Van  Brunt  v.  Town  of  Flatbush,  128  N.  Y.  50, 
^.    Defendant  argues  that  the  case  in  3  Hill,  supra,  while 
^^ouncing  the  principle  above  stated,  yet  did  not,  in  fact, 
Evolve  the  question  and  is  not  authority  to  be  regarded, 
^hile  the  cases  cited  in  the  opinion  in  that  case  the  defend- 
ant claims,  do  not  really  support  the  pr'"»ciple. 

We  think  the  case  in  Hill  correctly  states  the  law  upon 
^he  subject,  and  that  case  has  been  very  frequently  cited 
Vith  approval  by  this  court  to  sustain  the  above  proposi- 
tion, and  among  the  cases  where  such  citations  are  to  be 
found  is  that  of  Bloomfield,  etc.,  Co.  v.  Calkins,  62  N. 
Y.  386. 

That  case  is,  as  We  think,  substantially  decisive  of  this 
one.  It  was  there  decided  that  plaintiff  had  no  right  to 
lay  its  gas  pipes  in  a  country  highway  without  the  consent 
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of,  or  compensation  to,  the  owner  of  the  fee.  It  was  als( 
reiterated  that  the  right  of  the  public  was  a  mere  right  o: 
passage  and  the  fee  of  the  land  remained  in  the  owner  fo: 
all  other  purposes.  As  to  whether  there  is  a  diflFercnt  o 
more  comprehensive  right  in  regard  to  streets  in  cities,  th 
case  does  not  decide,  although  it  is  intimated  the  ligh 
may  be  greater  there  than  in  a  purely  country  highway. 

While  concurring  in  the  view  that  the  easement  in 
public  street  in  a  city  or  village  may  well  be  greater  as  tl 
actual  necessities  of  the  case  are  greater  for  sewers  an 
gas  and  water  pipes,  yet  in  this  case,  as  we  have  to  dei 
only  with  the  easement  in  a  purely  country  highway,  it 
not  important  to  discuss  how  the  easement  became  great< 
in  the  one  case  than  in  the  other,  or  as  to  the  time  whe 
the  right  to  the  enlarged  use  of  the  highway  or  stre 
attaches,  or  the  method  or  means  by  which  the  right ' 
such  enlarged  use  was  attained.  Density  of  populatic 
creates  public  necessities  for  water,  light,  drainage  ar 
other  conveniences  which  do  not  exist  in  purely  rur 
districts  and  along  a  purely  rural  highway.  Yet  the  san 
land  might  alter  from  a  country  highway  to  a  city  stree 
and  it  might  be  determined  that  there  was  an  impli( 
dedication  of  the  country  highway  at  the  time  the  lar 
was  taken  to  the  uses  which  the  future  village  or  city  stre 
might  require.  We  do  not  decide  as  to  that  matter,  m 
do  we  intimate  that  the  defendant  would  or  would  n< 
have  the  right  to  place  its  poles  in  the  city  street  withoi 
compensation  to  the  owner,  if  he  owned  to  the  center  • 
the  street. 

The  argument  is  pressed  upon  us  that  the  question 
be  decided  in  this  case  is  new  and  that  it  ought  to  1 
decided  with  reference  to  the  wants  and  customs  of  tl 
advancing  civilization  which  it  is  alleged  is  doing  so  muc 
to  render  life  more  comfortable,  attractive  and  beautifu 
Courts  are  frequently  addressed  with  such  argument 
which  are  quite  forcible,  and  they  have  in  this  case  bee 
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Tery  eloquently,  plausibly  and  aptly  advanced.  The 
answer  to  be  made  is  that,  although  this  particular  phase 
of  the  question,  strictly  speaking,  may  itself  be  new,  yet 
the  principle  which  governs  our  decision  is  as  old  almost 
as  the  common  law  itself;  and  in  deciding  this  appeal 
favorably  to  the  defendant  herein,  we  should  be  overturn- 
ing and  making  nothing  of  cases  which  have  been  regarded 
as  the  law  for  generations  past.  A  majority  of  the  States, 
whose  courts  have  considered  the  question,  have  decided  it 
in  accordance  with  our  own  views.  The  cases  are  collected 
in  the  brief  of  the  learned  counsel  for  the  respondent 
herein.  Let  the  defendant  pay  the  owners  for  the  value  of 
the  use  it  makes  of  the  land  outside  and  beyond  the  public 
easement  in  the  highway,  and  the  necessity  of  the  broader 
decision  is  done  away  with.  It  has  the  power  to  take  the 
land  upon  making  compensation,  and  hence  the  refusal  ol 
an  owner  will  not  stop  the  proposed  undertaking.  The 
amount  of  the  compensation  is  not  now  the  question,  but 
tliat,  in  many  cases,  it  can  be  anything  more  than  merely 
nominal  would  seem  to  be  a  proposition  which  would  not 
require  great  elaboration  of  argument  to  make  plain.  The 
Q»e  would  frequently  be  but  a  technical  encroachment 
^pon  the  rights  of  the  adjoining  owner,  and  there  would 
^  but  little  fear  that  anything  more  than  nominal 
damages  would  be  allowed.  This  cannot,  however,  alter 
fte  legal  rights  of  the  parties,  and,  in  regard  to  them,  we 
ttink  the  courts  below  have  decided  correctly,  and  the 
lodgment  appealed  from  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Note. — Cases  of  this  series  cited  in  briefs  of  counsel:  Cumberland  Teleph, 
^'Co.  V.  United  EUec,  Ry,  Co.,  voL  8,  p.  408;  Pierce  y.  Drew,  vol.  1»  p. 
*'l:  Western  Union  Tel,  Co,  v.  Williama,  vol.  3,  p.  184;  Julia  Building 
^  Y.Bell  TelepK  Co.,  vol.  1,  p.  811 ;  State,  Duke  Pros.  v.  Cent,  N,  J, 
^^h.  Co.,  vol.  8,  p.  546;  Commomrealth  v.  Penna.  Teleph.  Co.,  vol.  1, 
P-  W8,  note ;  Chesapeake  A  Potomac  Teleph.  Co.  v.  Bait.  &  Ohio  Tel.  Co., 
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vol.  2,  p.  416;  Witoonsin  Teleph.  Co.  v.  Osliknah.vol.  1,  p. 687;  PaHfi/oPtiA, 
Tel.  dtc.  Co.  V.  W.  U.  Td.  Co.,  vol.  4,  p.  233 ;  Board  of  Trade  7W.  Oo.  ▼. 
Bamett,  vol.  1,  p.  665 ;  Smith  v.  Cent.  Dist.  dt  fV.  TeL  Co.,  voL  8,  p.  281; 
Atlantic  db Paeifie  Tel.  Co.  ▼.  Chicago,  Ac  R.  R,  Co.,  toL  1,  p.  Ill;  Awl 
Teleph.  A  3W.  Co.  ▼.  Pearce,  vol.  8,  p.  169 ;  BUuhfidd  ▼.  Empire  Stak 
Tdeph.  A  Tel.  Co.,  vol.  4,  p.  146;  Cheeapeake  A  Pot.  Teleph.  Co.  v.  Jte 
kenzie,  vol.  8,  p.  106;  Broome  v.  N.  Y.  A  N.  J.  Teleph.  Co.,  voL  2,  p.  2681 
See  note  to  Borden  v.  Atlantic  Highlande,  <fte.  By.  Gb.,  poeL 
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Vermont  Supreme  Court,  FVb.  16th,  189S. 

(67  Vt.  272.) 
Telegraph  linb.—  Abutting  owner.— Estoppel.— iNJUNcnoN. 

An  abutting  owner,  having  consented  to  the  running  of  a  telegraph  lii 
in  front  of  his  premises,  and  poles  having  been  placed  exactly  as  ai 
where  designated  by  him,  and  wires  partly  strung  thereon,  cannot  d 
ject  to  the  completion  of  the  line ;  and  injunction  will  lie  to  prevent  b 
interference  with  the  part  already  constructed,  or  with  its  completio 
This  upon  the  principle  of  equitable  estoppel,  and  independent  of  ti 
question  whether  the  telegraph  appliances  impose  a  new  burden,  f 
which  abutting  owners  are  entitled  to  compensation. 

Cases  of  this  series  cited  in  opinion  appear  in  bold  faced  type :  Rugg 
Cem.  Un.  Tel.  Co.^  voL  4,  p.  142;  Hiuiion  TeUph.  Co.  v.  Jersey  City,  yt 
2,  p.  188. 

Appeal  by  defendant  below  from  judgment  of  Caledon 
County  Court,  enjoining  an  abutting  owner  from  interfe 
ing  with  a  telegraph  line.     Facts  stated  in  opinion. 

Harry  Blodgett,  W.  P.  Stafford  and  Bates  &  May,  for  tl 
orator. 

Dunnett  &  Nelson,  for  the  defendant. 

Tyler,  J. :  The  report  of  the  special  master  has  pra 
tically  settled  the  matters  in  controversy  in  this  suit. 
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No.  32,  Acts  of  1888,  which  is  an  amendment  of  sec. 
3633,  R.  L.,  gives  telegraph  and  telephone  companies  the 
light  to  construct  and  maintain  their  lines  upon  any  high- 
ways in  this  State,  though  not  to  interfere  with  the  public 
use  of  such  highways. 

It  being  found  desirable  to  erect  this  line  along  the  street 
of  a  village,  and  in  front  of  and  near  the  defendant's  resi- 
dence, substantially  where  the  old  line  stood,  it  was  his 
right,  under  sec.  3635,  R.  L.,  to  apply  to  the  village 
trustees,  who  were  empowered  to  determine  through  what 
streets,  and  in  what  manner,  the  line  should  pass.  Though 
the  defendant  did  not  apply  to  these  officers,  "  the  location 
and  the  manner  of  replacing  and  repairing  the  line  were 
adopted  upon  conference  between  the  orator  and  the 
trustees,  .  .  .  and  the  trustees  approved  of  the  work 
as  it  progressed/' 

The  defendant's  premises  constituted  a  fine  residential 
property  fronting  on  this  street,  and  he  desired  to  cultivate 
his  grounds,  which  commanded  an  extended  and  pictur- 
esque view,  and  make  the  place  a  model  of  beauty.  His 
counsel  contend  that,  as  it  was  found  that  the  line  caused 
some  damage  to  the  property,  the  orator  should  have  pro- 
ceeded und»r  sec.  3637,  R.  L.,  which  provides  that  the 
selectmen  shall  in  such  cases  appraise  the  damage  before 
the  line  is  erected.  This  should  have  been  done,  if  the 
defendant  objected  to  the  erection  of  the  line. 

Upon  this  subject  the  master  finds  "  that  the  poles  and 
^ires  do  interfere  somewhat  with  the  defendant's  shade 
trees,  but  that  results  from  the  fact  that  the  trees  overlap 
» public  street;  "  that  the  poles  **  do  somewhat  mar  the 
beauty;"  that  "the  outlook  is  interrupted;"  and  that  there 
Was  some  trimming  of  the  branches  of  the  trees  that  over- 
hung the  street.  He  also  finds  that  the  manner  of  con- 
Btruction  of  the  line  was  reasonable  and  proper,  and  that 
the  trimming  was  of  the  smaller  twigs,  and  was  carefully 
and  properly  done. 
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It  was  held  in  Bugg  v.  Td.  Co.j  66  Vt.  208,  Uiat  sw- 
tion  3637  was  to  be  construed,  in  the  light  of  the  precedini; 
sections,  to  mean  that  the  selectmen  were  not  to  assess 
damages  in  the  cases  named  in  the  section,  except  whei 
objections  were  made. 

The  findings  are  that  the  old  posts  had  become  dilapi 
dated,  unsightly  and  unsafe;  that  the  trustees  had  mad 
complaint  thereof  to  the  company,  which  undertook  t 
replace  the  old  line  with  a  new  one  on  the  southern  side  < 
Eastern  avenue;  and  that  the  location  was  agreed  upoi 
Before  anything  was  done  the  trustees  informed  tl 
defendant  of  the  proposed  plan,  with  its  material  detail 
to  which  he  gave  his  consent.  The  agent  of  the  compan; 
relying  thereon,  proceeded  to  prosecute  the  work;  erecU 
poles  on  the  avenue  as  far  as  the  defendant's  estate,  ai 
one  pole  opposite  thereto.  Other  poles  were  left  upon  ti 
ground,  and  holes  were  dug  for  them,  when  the  defendai 
objected  to  those  selected  to  stand  on  each  side  of  his  driv 
way,  and  was  allowed  to  select  others,  which  he  did,  ai 
said  they  were  satisfactory  to  him.  The  orator's  agen 
then  set  these  two  poles  in  the  line,  and  the  next  mornii 
the  defendant;  directed  his  man  to  cut  down  one  of  thei 
warned  the  agents  not  to  proceed  further,  threaten< 
violence  if  they  should  do  so,  and  gave  notice  that  1 
should  remove  the  poles  as  fast  as  they  were  erecte 
Later  in  the  same  day,  upon  a  conference  with  the  trustee 
he  withdrew  his  objection,  and  said  that  he  would  n 
object  further,  whereupon  the  line  of  poles  opposite  h 
premises  was  completed,  and  the  cross  arms  were  nailed  ( 
and  prepared  for  the  wires.  This  was  on  Saturda 
Sunday  night  he  proposed  to  one  of  the  trustees  to  run  tl 
line  in  the  rear  cf  his  buildings,  and  notified  the  trustee,  i 
behalf  of  himself  and  daughters,  *'  that  he  would  not  ha^ 
any  lines  or  telegraph  poles  and  wires  in  front  of  h 
premises.''  This  was  communicated  to  the  company 
agents  who  had  the  work  in  charge.    Early  Monday  morr 
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ing  the  company's  agents  strung  two  wires  upon  the  arms, 
and  later  in  the  day,  by  the  defendant's  directions,  one 
ann  was  sawed  off  and  one  pole  was  cut  down,  which  acts 
were  the  cause  of  moving  for  the  injunction.  So  it  appears 
that  nothing  was  done  about  erecting  the  line  in  front  of 
the  defendant's  premises  without  his  consent,  except 
stringing  the  wires  Monday  morning. 

It  is  found  that  the  orator  was  a  corporation  which,  for 
many  years  prior  to  1880,  and  ever  since,  has  operated  a 
telegraph  line  along  the  Passumpsic  division  of  the  Boston 
4  Maine  Railroad,  from  Newport  to  St.  Johnsbury,  and 
thence  connecting  with  the  principal  cities  of  the  country. 
The  company's  oflBce,  since  1880,  had  been  in  Union  block, 
on  Main  sir  jet,  about  one  hundred  rods  west  of  the  railway 
station,  and  from  it  poles  and  wires  ran  through  Eastern 
avenue  to  the  station.  From  this  office  the  train-dispatch- 
ing messages  were  sent,  and  it  was  also  for  the  accommo- 
dation  of  the  general  public. 

The  defendant  had  given  the  orator's  agents  permission 
to  do  all  that  had  been  done,  down  to  the  stringing  of  the 
wires.  They  had  acted  on  his  consent,  and  incurred 
eipen»e.  In  view  of  the  facts  stated,  his  consent  was 
irrevocable  at  that  stage  of  the  work  —  certainly,  without 
an  otter  to  place  the  orator  in  statu  quo.  To  have  pre- 
vented the  completion  of  the  line  would  have  operated  as 
*  fraud  upon  the  orator.  The  doctrine  of  equitable 
«^^toppel  should  be  applied.  Clark  v.  Glidden,  60  Vt.  702, 
and  cases  cited;  Richer  v.  Kelly ^  1  Green.  117;  s.  c,  10 
Am.  Dec.  38;  Rerichy.  Kern,  14  Sor.  &  Rawle;  s.  c,  16 
Am.  Dec.  497. 

In  Hudson  TeL  Co.  v.  Jersey  Ctty,  49  N.  J.  L.  303, 
onder  a  statute  which  required  that  the  authorites  of  incor- 
porated cities  and  towns  should  designate  the  streets  I'n 
^Mch  telegraph  poles  and  wires  should  be  placed ;  it  was 
h^ld  that  after  such  designation  by  the  defendant's  common 
council,  and  the  erection  in  the  designated  streets  of  from 
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thirty-five  to  forty  posts,  at  an  expense  of  about  ten  doUan 
each,  and  an  expenditure  of  some  other  moneys,  the  plaint- 
iff's  right  was  irrevocable;  that  after  the  expenditure ol 
money  in  reliance  upon  such  designation,  the  plaintil 
obtained  a  vested  right,  of  which  it  could  not  be  deprivec 
by  a  subsequent  revocation. 

There  is  an  elaborate  discussion  of  the  doctrine  of  pare 
license  and  recovation  thereof  in  the  notes  to  Rer%ek\ 
Kern,  in  2  Am.  L.  G.  646,  577,  where  the  editors  say  thf 
the  apparent  discrepancy  in  the  numerous  cases  considere 
is,  after  all,  chiefly  in  ' '  the  form  of  the  remedy,  and  it 
forum  where  it  should  be  sought,  and  hardly  extends  1 
the  existence  of  the  right,  or  the  interpretation  of  the  prii 
ciples  on  which  it  rests.  Foster  v.  Browning,  4  R.  I.  4 
Every  one  must  assent  to  the  position  taken  by  Chi 
Justice  Gibson,  in  Rerick  v.  Kern,  that  equity  will  deep 
a  specific  performance  when  compensation  in  damag 
would  be  inadequate  to  the  purposes  of  justice,  and  th 
the  partial  execution  of  a  parol  agreement  may  supply  ti 
want  of  a  writing,  and  withdraw  the  case  from  the  oper 
tion  of  the  statute  of  frauds.  Nor  would  it  be  easy  to  tal 
any  valid  exception  to  the  dictum  Of  the  same  judge 
Swartz  V.  Swartz,  4  Barr,  353,  358,  that  when  the  revoc 
tion  of  a  license  would  operate  as  a  fraud  a  chancellor  w 
turn  the  licensor  into  a  trustee  ex  maleficio  for  the  license 
on  principles  analogous  to  those  which  apply  when  t 
owner  of  land  stands  by  and  allows  another  person  to  ma 
improvements  on  it  under  the  belief  that  he  will 
allowed  to  reap  the  fruits  of  his  labor  and  expenditure." 
In  Williams  v.  Morris,  95  U.  S.  457,  it  is  said : 
**  Where  one  of  two  contracting  parties  has  been  indue 
or  allowed  to  alter  his  position  on  the  faith  of  such  contrs 
to  such  an  extent  that  it  would  be  a  fraud  on  the  part 
the  other  party  to  set  up  its  invalidity,  courts  of  equi 
hold  that  the  clear  proof  of  the  contract  and  of  the  acts 
part  performance  will  take  the  case  out  of  the  operation 
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the  statute,  if  the  acts  of  part  performance  were  clearly 
Buch  as  to  show  that  they  are  properly  referable  to  the 
parol  agreement. "  Chit,  on  Cont.  66,  278;  2Sto.  Eq.  Jur. 
sec.  761. 

The  defendant  further  contends  that  the  Legislature  can- 
not, by  law,  subject  a  public  street  to  this  use  without 
compensation  to  the  owner  of  the  abutting  land  for  dam- 
ages, and  that  it  was  in  this  view  that  sec.  3637  was 
enacted. 

It  has  been  a  controverted  question  whether  the  use  of  a 
Btreet  or  highway  for  a  telegraph  or  telephone  line  imposes 
a  new  burden  upon  the  land,  for  which  the  owner  would 
be  entitled  to  compensation.  It  has  been  contended  on 
one  side  that  the  easement  of  the  highway  is  the  right  of 
nae  of  the  public  generally  for  the  purposes  of  intercom- 
munication, not  only  for  travel,  but  also  for  the  transmis- 
sion of  intelligence ;  that  the  use  of  the  telegraph,  being 
for  a  public  purpose,  is  not  inconsistent  with  the  use  for 
which  the  highway  was  dedicated.  On  the  other  hand,  it 
has  been  argued  that  streets  and  highways  were  designed 
for pubUc  travel  and  transportation;  that  they  were  dedi- 
cated or  condemned  for  those  purposes,  and  that  their  use 
for  the  transmission  of  intelligence  is  an  entirely  different 
^,  and  could  not  have  be.en  contemplated  when  the  land 
was  taken.     Keasbey  on  Electric  Wires,  71. 

The  defendant  's  counsel  have  referred  us  to  several 
authorities  in  support  of  the  latter  claim,  but  in  nearly 
every  case  the  title  of  the  aggrieved  owner  extended  to  the 
center  of  the  street,  so  that  the  structure  was  on  his  land. 
In  this  case  it  was  found  that  the  Bullard  property  was 
carved  out  from  land  of  Joseph  Fairbanks,  who  owned 
where  the  avenue  now  is,  and  that  the  Bullard  title  extends 
north  only  to  the  south  line  of  the  avenue,  which  was  laid 
before  the  defendant  acquired  his  title,  and  that  the  tele- 
graph line  is  wholly  off  the  defendant's  land,  within  the 
limits  of  the  avenue. 
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Some  authorities  bold,  and  the  defendant  contends,  t 
the  rights  of  the  abutter,  as  between  him  and  the  pub 
are  substantially  the  same  whether  the  fee  is  in  him  sub 
to  the  public  use,  or  in  the  municipality,  in  trust  for  st 
uses  proper.  Dill,  on  Mu.  Cor.  698.  Other  authori 
make  the  determinative  question  whether  the  fee  is  in 
land  owner  or  in  the  public  and  allow  compensation  in 
former  case,  and  deny  it  in  the  latter. 

It  is  unnecessary  to  decide  these  questions  now,  for 
reason  that  whatever  rights  the  defendant  had  he  gav€ 
by  his  consent.  In  the  circumstances,  there  was  no  o 
sion  for  the  selectmen  to  assess  the  damages. 

It  appears  that  the  defendant  occupies  this  land  as  tei 
by  the  courtesy,  and  claims  that  his  consent  could  not  1 
his  children,  who  hold  the  reversionary  interest,  and 
are  not  made  parties  to  the  suit.  The  right  conferrc 
not  an  easement  in  the  land.  It  was  a  mere  license  t* 
a  certain  act  along  the  street,  and  not  upon  the  land  of 
reversioners. 

The  general  prayer  for  relief  in  a  bill  in  chancei 

sufficient  to  obtain  all  relief  consistent  with  the  gen 

frame  of  the  bill.     Danforth  v.  Smith,  23  Vt.  247.     Ui 

tliis  prayer,  and  to  prevent  a  multiplicity  of  suits,  up 

bill  to  restrain  a  trespass,  damages  may  be  awardec 

injury     from     the     trespass     prior     to    the    in j unci 

1  Daniel's  Ch.  377,  notes.     It  is  said  in   Whipple  and 

V.  Fair  Haven,  63  Vt.  221,     .     .     .     ''It  is  a  familiar 

that,  when  the  Court  of  Chancery  has  jurisdiction  of  a 

for  one  purpose,  it  will  retain  it  for  all  other  purposes, 

dispose  of  the  whole  matter.     And  this  is  a  salutary  i 

for  it  prevents  litigation,  and  to  end  that  is  for  the  pi 

good." 

Decree  affirmed,  and  cause  remande 


Note.— See  note  to  Borden  ▼.  Atlantic  Highlands,  etc.  Ry,  Co.,  pa 


(U  Pa.  Co.  Ct.  R.  3«;  8  Dist.  651-1 

houk  folxs  m  btbiot,— Abuttinij  owskb.— Ihjunction. 

nit  will  not  interfere  aft«r  the  municipal  authorities  have 
d  the  eraotion  of  telephone  poles  in  a  street,  ao  long  as  the 
thorised  hy  the  oi^  ia  being  atrictly  punned  and  onlj  alight 
iMioe  to  propert  J  owners  and  occupants  is  threatened  ;  still  it  is 
I  interfere  on  a  proper  ocoasion  for  the  protection  of  a  private 

allowed  to  stand,  to  the  extent  of  restraining  the  planting  of  a 
ont  of  anf  door  or  window  of  plaintifTs  building. 

a  to  continue  prelimiQary  injunction.  C.  P. 
Co. 

'.  Fox,  for  plaintiff. 

Kutiiel,  for  defendant. 

issoN,  J. ;  Assuming  for  the  present  the  complain- 
[it  to  maintain  this  bill,  we  are  of  opinion  that  suf- 
ason  for  the  coQtinuaDce  of  this  injunction  has  not 


not  agree  with  the  defendant's  argument  that  the 
inot  in  any  case  interfere  after  the  city  has  author- 

imM>lnnti  t\t  nAlaa  iinfin  it.a  }iioTmrn.va        On  t.ha  pnn. 
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case  before  us.  The  defendant  has  obtained  permission 
from  the  highway  commissioner  to  plant  a  pole  in  this 
alley,  and  so  far  as  we  can  see,  the  plaintiff  need  only  suffer 
a  comparatively  slight  inconvenience  therefrom.  Neither 
will  the  city's  ordinance  be  disobeyed,  for  the  alley  will  not 
be  materially  obstructed;  and  no  ground  appears,  there- 
fore, to  justify  the  court  in  controlling  the  action  of  the 
highway  commissioner. 

Some  obstruction  will  undoubtedly  exist ;  but  as  long  ai 
unsightly  and  dangerous  wires  are  permitted  to  remain 
above  ground,  poles  are  a  necessity  and  highways  mart 
be  disfigured  and  encumbered. 

The  defendant's  conduct,  however,  was  harsh  and  arbi- 
trary.    It  proposed  to  plant  the  pole   (as  the  plaintiff 
feared)  directly  in  front  of  his  windows,  and  perhaps  in 
front  of  a  contemplated  door ;  and  refused  to  wait  for  less 
than   an   hour  until   the   plans  of  the  building  could  be 
examined  in  order  to  decide  whether  the  plaintiff's  fear 
was  justified.     Obviously  nothing  less  than  the  power  of 
an  injunction  was  likely  to  restrain  such  impatience,  and 
the  plaintiff  was  right  in  appealing  to  the  court.     The  tes- 
timony taken  at  the  hearing  shows  that  his  apprehension 
was  well  founded ;  and  shows  also  that  the  pole  can  be 
placed  a  few  feet  north  or  south  of  the  point  just  chosen 
without  interfering  with  the  plaintiff's  windows  or  door, 
and  without  impairing  its  efficiency  in  any  degree.    In 
view  of  these  facts,  to  plant  it  where  it  was   originally 
intended  to  go  would  be  a  wanton  injury,  which  cannot  be 
permitted. 

It  is  therefore  ordered  that  the  defendant  pay  the  costs 
accruing  upon  this  injunction,  and  that  the  injunction  be 
dissolved  except  so  far  as  to  restrain  the  defendant  from 
planting  the  pole  in  front  of  any  of  the  door  or  windows  ol 
the  plaintiff's  building  now  in  course  of  erection. 


Note.— See  note  to  Borden  ▼.  AUantie  Highlands,  etc,  1^.  Cb.,  pod. 
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Joshua  O.  Catbb  v.  Northwestern  Telbphonb 

ExGHAi^OE  Company. 

Mhmetota  Supreme  Court,  April  SO,  1895, 
Telkphonx  line  in  btbeet.— Abuttino  owner. 

(Head-note  bj  the  court): 

The  defendant,  nnder  legislative  authority  (Gen.  Stat.  1804,  §  9641),  con. 
itnicted  along  the  side  of  a  country  highway  (the  fee  of  which  was  in 
phintiff)  a  telephone  line,  consisting  of  poles  planted  in  the  g^und, 
upon  which  wires  were  strung.  It  did  not  interfere  with  the  safety  and 
ooorenienoe  of  ordinary  travel,  or  unreasonably  or  materially  impair 
plaintiff^B  special  easements  in  the  highway  as  owner  of  the  abutting 
hni  Held^  that  it  did  not  impose  an  additional  servitude  upon  the 
Ughway. 

Appeal  by  plaintifif  from  judgment  of  District  Court, 
Sherburne  county,  in  an  action  to  compel  the  removal  of 
telephone  poles  and  wires  from  a  highway. 

(hear  Taylor  and  Bruckhart  &  Brower,  for  appellant. 

Hale,  Morgan  and  Montgomery,  for  respondent. 

Mitchell,  J. ,  delivered  the  opinion  of  the  court :  The 
defendant  is  a  domestic  corporation  authorized  to  erect  and 
oudntain  telephone  exchanges  and  lines.  It  has  constructed 
a  telephone  line  between  the  cities  of  Minneapolis  and  St. 
Cloud,  a  part  of  which  is  on  and  along  the  side  of  a  rural 
highway,  the  fee  of  which,  subject  to  the  public  easement, 
bin  the  plaintiff,  who  is  the  owner  of  the  abutting  land. 
It  was  built  without  his  consent  and  against  his  protest.  It 
consists  of  poles  planted  in  the  soil  at  a  distance  of  170  feet 
from  each  ether,  upon  which  wires  are  stretched.  The 
defendant  claims  the  right  to  construct  and  maintain  this 
line  solely  by  virtue  of  Gen.   Stat.   1894,  sec.  2641.     This 


as  civiuzatioa  auvaQces.  id  tne  most  primitive 
society  the  conception  of  a  highway  was  merely  a 
;  in  a  slightly  more  advanced  state  it  included  the 
a  way  for  pack  animals;  and,  nezt,  a  way  for 
drawn  by  animals — constituting,  respectively,  the 
aettu  and  the  via  of  the  Komaos.     And  thus  the 

of  using  public  highways  expanded  with  the 
if  civilization,  until  to-day  our  urban  highways  are 
to  a  variety  of  uses  not  known  in  former  times, 
ir  dreamed  of  by  the  owners  of  the  soil  when  the 
osement  was  acquired.  Hence  it  has  become 
vw  that  the  easement  is  not  limited  to  the  particu- 
lods  of  use  in  vogue  when  the  easement  was 
,  but  includes  all  new  and  improved  methods,  the 
ad  general  convenience  of  which  may  afterwards 
rered  and  developed  in  aid  of  the  general  purpose 
^    highways  are    designated.      And    it    is    not 

that  these  new  and  improved  methods  of  use  were 
smplated  by  the  owner  of  the  land  when  the  ease- 
is  acquired,  and  are  more  onerous  to  him  than 
an  in  use.  Another  proposition,  which  we  believe 
ind,  is  that  the  public  easement  in  a  highway  is 
bed  to  travel  or  transportation  of  persons  or  prop- 
nnTuhln  vphinlAii.      Thin  ifl.  dniihtlnAR.  thn  nrinninni 
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But  it  is  now  universally  conceded  that  urban  highways 
may  be  used  for  constructing  sewers  and  laying  pipes  for 
the  transmission  of  gas,  water  and  the  like  for  public  use. 
Some  courts  put  this  on  the  ground  that  these  uses  an 
merely  incidental  to  and  in  aid  of  travel  on  the  streete. 
Other  courts  put  it  on  the  ground  that  such  uses  are  con- 
templated when  the  easement  in  urban  ways  is  acquired, 
but  not  in  the  case  of  rural  highways.     But  it  seems  to 
us  that  neither  of  these  reasons  is  either  correct  or  satis- 
factory.    The  uses  referred  to  of  urban  streets  are  not  in 
aid  of  travel,  but  are  themselves  independent  and  primary 
uses,  although  all  within  the  general  purpose  for  which 
highways  are  designed.    Neither  can  a  distinction  between 
urban  and  rural  ways  be  sustained  on  the  ground  tbat 
such  uses  were  contemplated  when  the  public  easement 
was  acquired  in  the  former  but  not  when  the  easement  was 
acquired  in  the  latter.     As  a  matter  of  fact,  most  of  these 
uses  were  unknown  when  the  public  easement  was  acquired 
in  many  of  the  streets  in  the  older  cities.     Indeed,  many 
of  what  are  now  urban  highways  were  merely  country 
roads  when  the  public  acquired  its  easement  in  them,  and 
doubtless  many  highways  that  are  now  merely  country 
roads   will  in  time  become  urban  streets.      When  such 
changes  occur,  will  the  abutting  owners  be  entitled  to  ne^ 
compensation  before  tne  public  can  build  sewers  or  la} 
water  or  gas  pipes  in  these  streets? 

It  seems  to  us  that  a  limitation  of  the  public  easemen 
in  highways  to  travel  and  the  transportation  of  person! 
and  property  in  movable  vehicles  is  too  narrow.  In  ou 
judgment,  public  highways,  whether  urban  or  rural,  ar 
designated  as  avenues  of  communication;  and,  if  th* 
original  conception  of  a  highway  was  limited  to  travel  an< 
transportation  of  property  in  movable  vehicles,  it  wa 
because  these  were  the  only  modes  of  communication  the: 
known;  that  as  civilization  advanced  and  new  an* 
improved  methods  of  communication  and  transportatioi 


methods  or  new  ones,  they  are  ail  included  within 
)lic  "highway  easement,"  and  impose  do  additional 
de  upon  the  land,  provided  tbey  are  not  inconsistent 
le  reaeonably  safe  and  practical  use  of  the  highway 
r  and  usual  and  necessary  modes,  and  provided  they 
onreasonably  impair  the  special  easements  of  abut- 
mera  in  the  street  for  purposes  of  access,  light  and 
i  18  impracticable,  as  well  as  dangerous,  to  attempt 
town,  except  in  this  general  form,  any  rule  or  test 
rersal  application  aa  to  what  ia  or  what  is  not  a 
ate  "  street  or  highway  use."  Courts  have  often 
ted  to  do  so,  but  have  always  been  compelled  by  the 
f  eveuts  to  shift  their  ground.  The  only  safe  way 
ep  in  mind  the  general  purpose  of  highways,  and 
k  gradual  prucesa  of  inclusion  and  exclusion  as  cases 
This  court  has  held,   in  common  with  the  great 

7  of  courts,  that  an  ordinary  commercial  railroad 
1  an  additional  servitude  on  a  street,  and  we  applied 

8  to  what  did  and  did  not  constitute  an  additional 
le.  As  far  as  it  went,  and  as  applied  to  such  a 
he  test  was  doubtless  correct;  but,  after  all,    the 

fact  upon  which  the  decision  really  rests  was  that 
appropriation  of  a  street  was  practically  subversive 
IM  by  the  public  in  the  ordinary  way,  and  also 
inbly  impaired  the  special  easements  of  abutting 

Ra     tnn     tho    New    VnrV    aiovatsi^    Aosoa    Moor-a  Aia. 
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and  air.  How  far  a  particular  method  of  using  a  stree 
must  interfere  with  other  methods  of  its  use  by  the  pub 
lie,  or  with  the  special  easements  of  abutting  owners,  ii 
order  to  constitute  an  additional  servitude  or  amount  t 
a  nuisance,  is  not  involved  in  the  present  case.  An  argn 
ment  sometimes  advanced  why  telegraph  and  telepbon 
lines  constitute  an  additional  servitude  is  that  the  stnu 
tures  are  immovable.  It  is  said  that  '*  the  primary  lawc 
the  street  is  motion.''  It  is  true,  motion  is  the  law  of  th 
street,  in  the  sense  that  the  person  or  thing  to  be  trani 
mitted  or  transported  must  move ;  but  it  is  not  true  in  th 
sense  that  the  medium  or  agency  by  or  through  which : 
is  conveyed  or  transmitted  must  move.  Pipes  laid  for  tl 
transmission  of  water,  gas  and  steam  are  immovable.  E 
are  the  tracks  of  street  railways,  also  the  poles  and  win 
of  the  trolley  system.  And  it  can  make  no  difference  i 
principle  whether  the  immovable  structure  is  on,  und< 
or  above  the  surface  of  the  ground,  for  the  rights  of  tl 
owner  of  the  fee  are  the  same  in  either  case.  Subject  oii 
to  the  public  easement  for  highway  purposes,  he  remaii 
the  owner  of  the  land  upward  and  downward  indefinite! 
If  the  transmission  of  intelligence  by  telegraph  or  tel 
phone  is  not  included  in  the  public  easement  in  a  hig 
way,  it  would  be  equally  an  invasion  of  his  rights  of  pro 
erty,  even  if  the  wires  were  placed  under^^round.  If  j 
immovable  structure  in  a  highway  constitutes  an  ad( 
tional  servitude,  it  is  not  merely  because  it  is  immovabl 
but  because  it  unreasonably  interferes  with  the  general  u 
of  the  street  by  the  public,  or  because  it  unreasonal 
impairs  the  special  easements  of  abutting  owners.'* 

It  can  hardly  be  necessary  to  say  that  the  fact  that  tel 
phone  and  telegraph  lines  are  owned  by  private  companj 
and  not  by  the  State  is  not  material  provided  they  a 
authorized  by  tlie  State  and  are  devoted  to  a  public  ui 
No  such  structures  can  be  put  in  the  highways  except  I 
authority  of  the  State  and  then  only  for  a  public  use.    T 
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State  can  say  how  they  shall  be  constructed  and  operated. 
When  public  interests  demand,  the  State  can  require  the 
wires  to  be  put  underground  as  they,  doubtless,  should  be 
in  cities  of  any  considerable  size.  So  far  as  there  is  any 
distinction  between  rural  and  urban  highways  there  would 
be  much  more  reason  for  holding  such  structures  an  addi- 
tional servitude  in  the  latter  than  in  the  former.  It  is  a 
matter  of  common  knowledge  that  telegraph  and  telephone 
lines  along  the  side  of  a  country  road  rarely,  if  ever, 
appreciably  interfere  with  either  public  travel  or  the  ease- 
ments of  the  abutting  land  owner ;  whereas,  in  the  cities, 
especiaHy  on  business  streets  where  the  buildings  extend 
ont  to  the  line  of  the  street,  the  numerous  wires  stretched 
npon  the  cross  arms  frequently  materially  interfere  with 
itccess,  light  and  air  as  well  as  render  protection  of  the 
buildings  more  difficult  in  case  of  fire. 

There  is  a  further  consideration  that  is  entitled  to 
weight.  We  cannot  pretend  ignorance  of  the  fact  that  in 
this  State  from  the  earliest  times,  the  right  to  appropriate 
highways  for  telegraph  lines  has  been  asserted,  and  almost 
nniversally  acquiesced  in  by  the  owners  of  abutting 
estates.  The  Legislature  has  for  nearly  30  years  assumed 
that  this  right  existed,  by  enacting  a  statute  authorizing 
it.  In  1881,  when  the  newer  invention  of  telephones  was 
coming  into  general  use,  the  Legislature  amended  the  stat- 
ute extending  the  same  right  to  telephone  companies.  This 
has  also  been  generally  acquiesced  in  by  the  public. 
This  constitutes  a  popular  construction  of  **  the  law  of  the 
road/'  and  a  popular  verdict  as  to  what  public  convenience 
r^uires,  which  courts  can  hardly  afford  to  ignore.  The 
telephone  is  still  comparatively  a  new  invention.  Notwith- 
standing the  high  charges  for  its  use  which  the  proprietors 
of  the  patents  have  been  enabled  to  exact,  it  has  already 
become  a  medium  of  communication,  not  only  between 
rpsirlents  of  the  same  city,  but  also  between  neighboring 
towns  and  villages,  and,  with  the  development  of  the  long 
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distance  telephone,  even  between  towns  and  cities  h 
dreds  of  miles  apart.  With  the  expiration  of  the  pate: 
the  charges  for  its  use  are  now  being  rapidly  redu< 
The  present  possibilities  of  the  telephone  as  a  mean 
communication  are  very  great.  It  is  not  impossible  ' 
it  may  soon  become  a  common  and  cheap  mode  of  c 
munication,  not  merely  between  towns,  but  also  bet^ 
residents  of  the  country  and  of  the  towns,  or  even  betin 
the  rural  residents  themselves.  It  may  be,  as  advoc 
by  many  as  to  telegraphs,  that  the  government  wil 
some  day  assume  the  function  of  furnishing  all  such 
vice  to  the  public.  Telephone  lines  must  be  placed  in 
highways.  It  is  the  only  practicable  place  to  put  tl 
The  only  question  is  whether  a  n<^w  right  to  do  so  mui 
acquired  from  the  owners  of  the  property  abutting  oi 
highways. 

We  are  not  unmindful  that  private  property  cann< 
taken  for  a  public  use  without  compensation,  how 
important  that  use  is.  We  are  not  forgetful  of  the  fact 
care  should  be  taken,  in  the  popular  zeal  for  modern  pi 
improvements,  the  burden  of  furnishing  these  impi 
ments  should  not  be  shifted  from  the  public,  and  imp 
upon  any  particular  class  of  individuals.  But  viewin] 
we  do,  highways  as  being  designated  as  public  avenue 
travel,  traffic  and  communication,  the  use  of  which  i 
necessarily  limited  to  travel  and  the  transportation  of  j 
erty  in  moving  vehicles,  but  extends  as  well  to  comn 
cation  by  the  transmission  of  intelligence,  it  seems 
that  such  a  use  of  a  highway  is  within  the  general  pui 
for  which  highways  are  designed,  and,  within  the  lii 
tions  which  we  have  suggested,  does  not  impose  an  i 
tional  servitude  upon  the  land ;  in  short,  that  it  is  m 
a  newly  discovered  method  of  using  the  old  public 
ment. 

We  have  thus  far  referred  to  the  appropriation  of  1 
ways  for  telegraphs  and  for  telephones  as  if  both  stoc 
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the  same  groundi  and  inyolved  the  same  principle.     But 

the  only  question  before  us  is  whether  a  telephone  line 

imposes  an  additional  servitude  on  a  highway;  and  the 

decision  of  the  court  must  be  deemed  to  be  confined  to 

that  question,  leaving  the  question  as  to  telegraph  lines 

to  be  authoritatively  decided  when  it  is  presented  and 

argued,  so  that,  if  there  be  any  distinction  between  the 

two,  an  opportunity  may  be  given  to  point  it  out. 

Order  affirmed. 


Note.— The  foUowing  is  the  statute  under  which  defendant  claimed  the 
right  to  coDstmct  and  maintain  its  line : 

"  Any  telegraph  or  telephone  corporation  organized  under  this  title  has 
power  and  right  to  use  the  public  roads  and  highways  in  this  State,  on  the 
line  of  their  route,  for  the  purpose  of  erecting  posts  or  poles  on  or  along 
the  ame  to  sustain  the  wires  or  fixtures;  provided,  that  the  same  shaU  be 
10  located  as  in  no  way  to  interfere  with  the  safety  or  convenience  of 
oniiiiary  travel  on  or  over  the  said  roads  or  highways." 

The  following  dissenting  opinions  were  written.  Their  importance 
Kerns  to  be  such  as  to  justify  giving  them  in  fuU: 

Start,  C.  J.:  I  dissent.  The  locus  in  quo  m  this  case  is  a  country  high- 
ly, the  title  in  fee  of  which,  subject  to  the  public  easement,  is  in  the 
ftppeilant.  The  respondent  is  a  corporation  of  this  State,  and,  as  such. 
Authorized  to  erect  and  maintain  telephone  exchanges  and  lines.  It  has 
ooDstracted  and  operates  such  a  line  between  the  cities  of  Minneapolis 
^d  St  Cloud,  and  in  doing  so,  without  the  consent  and  against  the  pro- 
test of  the  appellant,  it  entered  upon  the  highway  in  question,  and  erected 
tnd  now  maintains  poles,  planted  in  the  soil  thereof,  and  upon  them 
stretched  the  wires  used  for  its  telephone  line.  The  respondent  claims  the 
fight  to  80  erect  and  maintain  the  poles  and  wires  in  this  highway  with- 
out compensation  to  appellant,  by  virtue  of  legislative  authority.  Gen. 
^t.  18M,  ^  2641.  Whether  or  not  his  claim  is  valid  depends  upon  what 
^Qswer  shall  be  given  to  the  question,  is  the  erection  and  maintenance, 
under  legislative  authority,  of  poles  and  wires  in  a  rural  highway,  for  a 
t^hone  line,  an  additional  servitude,  for  which  the  abutting  land  owner 
^entitled  to  compensation?  An  answer  to  this  question  involves  a  con- 
■^leration  of  the  purposes  for  which  a  highway  in  the  country,  in  this 
^te.  is  acquired.  Is  the  right  to  establish  and  operate  telephone  lines 
therein,  under  legislative  authority,  included  by  implication  in  such  pur- 
1*868?  If  such  use  of  the  highway  is  outside  of  the  scope  of  the  public 
•^ment  therein,  tlien  it  is  an  additional  servitude,  for  which  the  owner 
^the  soil  has  never  been  compensated,  and  the  Legislature  cannot 
•uihorize  such  use  except  upon  condition  that  compensation  be  made  to 
^  owner.    A  highway  primarily  is  simply  a  public  easement  or  servi- 
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tude,  for  travel  and  passage  of  persons,  animals  and  things,  carrying  wi 
it,  «is  an  incident,  the  right  of  the  public  to  use  the  soil,  for  the  purpose 
the  repair  and  improvement  of  the  way,  and,  in  cities  and  populous  plio 
the  further  right  to  use  the  street  for  the  more  general  purposes  of  sew 
age,  the  distribution  of  water  and  light,  and  the  furtherance  of  pal 
health,  safety  and  convenience.  The  owner  of  the  land  over  which  ^ 
highway  passes  retains  the  fee  thereof  and  all  rights  of  property  ther 
not  incompatible  with  the  public  easement  therein,  as  here  defined.  %1 
Mun.  Corp.,  g  688;  Ang.  ft  D.  Highways,  §  801. 

While  the  fundamental  idea  of  a  highway  is  that  it  is  for  public  tra^ 
yet  the  purposes  for  which  it  was  acquired  are  not  limited  to  travel  i 
passage  in  the  then  known  vehicles  and  methods  of  travel  there 
for  all  new  vehicles  and  methods  of  travel  thereon,  which  are 
inconsistent  with  the  safe  and  practical  use  of  the  highway  for  tn 
in  the  ordinary  methods,  are  included  in  the  public  easement. 
cordingly,  it  has  been  held  by  nearly  all  recent  auth(»itie8  that  the  o 
ation  of  a  street  railway  for  the  transportation  of  persons  only,  whe< 
the  motive  power  is  animal  or  mechanical,  including  electricity,  with 
necessary  poles  and  wires  to  communicate  the  power  to  the  oar  or  Teh 
to  be  moved,  is  not  an  additional  servitude.  Ihffgart  ▼.  Newport  Si 
R.  Co.,  16  R.  I.  668  [8  Am.  Electl.  Gas.  806] ;  HcUsey  ▼.  Bapid  Tra 
Street  R.  Co.,  47  N.  J.  Eq.  880  [8  Am.  ElectL  Gas.  288].  The  authoci 
in  reference  to  such  street  railways  proceed  upon  the  basis  that  such  i 
use  of  the  street  is  similar  to  that  for  which  the  street  was  origin 
acquired ;  or,  in  other  words,  it  is  merely  a  newly-discovered  metho 
exercising  the  old  public  easement,  for  travel  and  passage  of  persona 
things  along  the  public  street.  This  principle  has  been  extended,  1 
limited  number  of  adjudged  cases,  to  the  erection  and  use  of  telepii 
and  telegraph  poles  and  wires  in  the  streets,  for  the  purpose  of  transi 
ting  intelligence.  The  analogy,  however,  between  a  telephone  line 
the  purposes  for  which  a  country  highway  is  required  is  remote,  if 
fanciful ;  and  it  is  safe  to  say  that  such  use  of  the  highway  was  not  wil 
the  contemplation  of  the  parties  when  the  damages  for  the  public  e 
ment  were  assessed  or  the  right  of  passage  dedicated.  The  use  of  the  hi 
way  for  a  telephone  line  is  essentially  distinct  from  its  use  for  travel.  ' 
right  of  the  public  in  the  ordinary  highway  is  to  pass  along  upon  it,  no 
remain  stationary  ;  and  it  would  be  just  as  reasonable  to  claim  that  toi^ 
erected  in  a  highway  for  the  purpose  of  transmitting  intelligence  by  sii 
lights  were  not  an  additional  servitude  as  to  make  such  a  claim  for  t 
])hone  poles.  In  each  case  there  would  be  an  exclusive  use  and  posaesi 
of  a  portion  of  the  highway,  in  no  manner  connected  vnth  the  moven 
of  vehicles  or  cars  of  any  kind,  which  cannot  be  properly  regarded  i 
new  method  of  exercising  the  old  public  easement  for  travel  and  passf 
The  adjudged  cases  upon  this  subject  are  conflicting,  but  the  later  a 
and  the  weight  of  authority  sustain  the  doctrine  that  a  telegraph  or  t 
phone  line  along  the  highway,  where  the  fee  thereof  is  in  the  abutt 
owner,  is  foreign  to  its  use,  and  an  additional  servitude,  for  which  si 
owner  is  entitled  to  compensation ;    and  tliat  the  Legislature   can 


«B.  74  Hd.  88  [8  Am  Eleotl.  Caa.  19S],  and  28  Am.  St.  Bep.  ZSHt, 
■ ;  Paeifle  Poalal  Tdeg.  CabU  Co.  t.  Ironu,  4S  Fed.  118  [4  Am. 
!u.  14"]  ;  Lewis  Em.  Dom.  §  181 ;  Belt  t.  American  TWeph.  A 
>.,  148  K.  Y.  188  [0  Am.  Eleotl.  Cas.  M]  ;  EUiott,  RoAds  ft  Streets, 
dnMB,  Htm.  Corp.  g  SOT.  The  opposite  doctrine  1b  held  in  the  ful- 
tmtm,  hy  u  divided  court,  except  in  the  last  case  cited,  and  in  that 
!M  wm  in  the  public :  PUrte  t.  Drew,  18S  Hua.  7B ;  4B  Am.  Bep. 
.  Electl.  C«s.  071]  ;  Julia  Bhfg  Ano.  t,  BeU  Tel^A.  Co.,  88  Ho. 
km.  Bep.  886  [1  Am.  Electl.  Cafk  801]  ;  PeopU  v.  Baton,  100  Uich. 
B.  Eleotl.  Cu.  87]  ;  Jrwin  t.  Ortai  Bottluni  7W«pA.  Co.,  S7  Ia. 
[lAm.  Eleotl.  Cm.  TOO]. 

fint  two  CUM  tJie  dissenting  opinions  are  eo  rigorous  as  to  largely 
w  the  detnsiona  as  authorities  outside  of  the  jurisdiction  of  the 
noraoing  them.  The  Uteet  deoiaion  upon  thin  question  is  that  of 
TcA  Couitof  Appeals  in  the  case  of  EeU  t.  American  TtiepK.  A 
>.,  irtiioh  was  in  all  substantial  particulars  similar  to  the  one  at 
ablj  diactuaes  the  question  on  principle,  and  reaches  the  unanl- 
wdnsion  that  the  occupation  of  a  rural  highway  by  a  telegraph 
phone  oompany  for  the  erection  of  its  poles  ia  an  additional  serrl- 
■  which  the  owner  of  the  fee  ia  entitled  to  compensation. 
laiilnion,npoa  both  principle  and  authority,  that  the  planting  of 
a  poata  upon  a  public  highway  in  the  country,  the  fee  whereof  Is 
ibntting  owner,  is  an  additional  servitnde,  an  appropriation  of 
roperty,  and  unlawful  as  to  such  owner,  unless  the  right  to  do  so 
ad  by  contract  or  condemnation.  In  reaching  this  oonoluaion,  I 
uunlndful  of  the  tact  that  the  use  of  the  telephone  la  a  beneficial 
lUo  use ;  but  private  property  cannot  be  taken  for  public  use 
oompenaatiou  flrat  paid  or  secured,  no  matter  how  small  its  value. 
Im  otmstitntional  right  of  the  humblest  individual,  which  must 
lat  right  of  in  our  enthu^aam  over  the  public  benefits  conferred  by 
gnph  and  tdei^kone,  or  in  our   desire  to  promote  the  public 

J.:  I  alao  dlsnent  from  the  opinion  of  the  majority  of  the  court, 
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effective.  Tet.  when«  in  the  caaee  of  preecription  (where)  a  man*B  pn^ 
erty  is  secured  for  public  use  without  compensation,  there  should  not  bi 
added  to  such  property  a  greater  burden  than  was  oontemplaled  fay  tki 
owner  when  he  suffered  his  ri^ts  in  the  premises  to  become  inferior  t» 
those  of  the  public  It  is  a  well  established  rule  of  law  that  the  owner  d 
land  burdened  with  a  highway  has  all  of  the  rights  of  the  soil  not  inooa* 
sistent  with  its  use  for  public  purposes  and  for  which  it  was  origiiisllj 
established.  The  title  to  the  soil  remains  in  the  owner,  and  any  inteh 
f erenoe  with  it  by  anyone  to  the  injury  of  the  owner,  and  not  rmtiilitml 
with  the  purpose  for  which  it  was  originally  established,  renders  the  p» 
son  8o  interfering  liable  in  damages.  The  constitutional  prorision,  m 
familiar  to  all,  that  private  property  shall  not  be  taken  tor  pdUio  1M 
without  just  compensation  first  paid  or  secured,  ought  to  stand  as  a  oofr 
tinual  barrier  against  all  wrongful  encroachments  upon  private  rigfak 
The  aggregate  of  the  private  rights  injuriously  affected  hj  the  majority 
opinion  in  this  State  is  very  great,  possiUy  greater  than  those  whioh  will 
be  benefited  by  the  result  of  that  opinion.  The  owners  of  urban,  nb 
urban,  and  rural  property  are  very  numerous,  and  must  neoeasarily  bi 
thus  seriously  affected  in  many  instances.  Now,  a  public  highway  k 
established  for  an  uninterrupted  passage  for  animals  and  vehides,  and  Ic 
allow  persons  to  pass  and  repass,  to  go  and  return,  at  their  pleasoie*  and 
without  interruption.  It  is  an  easement  which  the  public  have  in  tin 
land,  with  the  incidental  right  on  the  part  of  the  public  authorities  tc 
keep  it  in  repair.  The  damages  are  accepted  by  the  owner  with  tin 
understanding  that  it  is  for  this  purpose  that  the  highway  is  established 
Or,  if  the  highway  is  established  by  dedication  or  user,  the  same  implioa 
tion  would  arise.  Now.  is  the  erection  of  telephone  poles  in  a  street  a 
highway,  with  its  numerous  wires  connecting  the  poles  upon  croasbars,  si 
entirely  new  use  of  the  highway,  and  an  additional  burden  to  the  owner 
for  which  additional  compensation  should  be  provided,  or  is  it  a  men 
modification  of  the  public  servitude?  If  it  is  a  change  wholly  foreign  U 
the  ordinary  purposes  of  a  highway,  then  the  adjoining  owner  is  entitlec 
to  compensation. 

Dillon  on  Municipal  Corporations  (volume  2,  §  678  a)  says:  **0n  thi 
whole,  the  safer  and  sounder  view  is  that  such  use  of  the  street  or  high 
way,  attended,  as  it  may  be,  especially  in  cities,  with  serious  damages  aw 
inconvenience  to  the  abutting  owner,  is  not  a  street  or  highway  os 
proper,  and  hence  entitles  such  owner  to  compensation  for  such  use,  am 
for  any  actual  injury  to  his  property  caused  by  poles  and  lines  of  win 
placed  in  front  thereof.**  In  the  prevailing  opinion  *n  this  case  it  is  sail 
that,  **  if  there  is  any  one  fact  established  in  the  history  of  society  and  o 
the  law  itself,  it  is  that  the  mode  of  exercising  this  easement  is  expansive 
devolving,  and  growing  as  civilization  advances."  If  by  this  is  mean 
that  certain  changed  conditions  may  arise,  which  for  the  first  tim 
demand  the  application  of  the  common  law  to  such  changed  conditioni 
the  statement  may  be  correct ;  but  the  law  itself  always  existed,  althougl 
it  may  never  before  have  been  applied  or  called  into  actual  operation,  an< 
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opecmUy  so  as  to  establish  a  precedent.    Public  sentiment  may  change, 
iiid  the  onward  spirit  of  the  times  demand  that  it  shall  hare  its  way,  but 
the  wdl  established  principles  of  the  common  law  are  unchangeable,  and 
thepriTate  right  which  existed  50, 100  or  1,000  years  ago  should  now  be 
•iflMsred  and  inviolate  as  then.    The  current  of  puUic  sentiment,  chang- 
isg  thoufl^  it  may,  does  not  create  new  rights ;  and  while  it  does,  step  by 
itep,  insidioasly  attempt  to  appropriate  private  property  for  new  uses,  it 
ibuold  not  be  granted  success,  under  the  guise  of  great  public  benefit,  to 
the  injury  of  the  individuaL    And  while  we  speak  of  private  or  indivi- 
dual rights  in  this  case,  where  only  one  individual's  rights  are  to  be  deter- 
mined, yet,  in  a  broader  sense,  a  great  body  of  the  public  may  be  seriously 
affected  by  it*  and  who  are  remediless  under  the  rule  laid  down  in  the 
as jority  opinion. 

Now,  a  new  use,  even  if  beneficial  to  the  public,  does  not  neoessa'ily 
cnste  a  new  right  as  against  the  owner  of  the  land.  Hie  primary  question 
is,  does  it  constitute  an  essential  change,  so  as  to  create  an  additional 
burden?   If  so,  then  it  is  immaterial  how  beneficial  the  new  and  improved 
aethods  of  public  travel  or  the  transmission  of  intelligence  by  telegraph 
« telephone,  or  whether  the  business  is  to  be  conducted  under  public 
oontroL    It  is  also  quite  immaterial  that  the  erection  of  these  telephone 
polee  Wis  authorised  by  a  legislative  enactment.   It  needs  something  more 
than  in  legislative  consent  to  deprive  a  man  of  his  projierty  or  prevent 
hie  tbiolate  control  of  it.    The  State  itself  would  have  just  as  much  right 
to  cnei  telephone  poles  in  the  highway  as  to  authorize  any  corporation  or 
priTate  person  to  do  so,  and  in  neither  case  should  it  be  permitted  with- 
out compensation.    Such  an  appropriating  of  the  streets  is  destructive 
^  the  ordinary  use  as  public  ways  and  inconsistent  with  the  purpose 
lor  which  th^  were  originally  established.    In  the  case  of  Eels  v.  Ameri- 
go* Teleph.  €nui  Td.  Co.,  148  N.  T.  188  [5  Am.  Electl.  Cas.  92],  Justice 
^KKRAM,  ^teaking    of    certain    prior   decisions     of    the  New    York 
Circtit  Court  of    Appeals,   said:   **They   show   that   the   primary   or 
foodamental  idea  of  a  highway  is  that  it  is  a  place  for  uninterrupted 
penage  by  men,  animals  and  vehicles,  and  a  place  by  which  to  afford  light, 
tirand  access  to  the  property  of  the  abutting  owners,  who  in  this  respect 
ojoj  a  greater  interest  in  the  street  than  the  general  public,  even  though 
their  land  stops  with  the  exterior  lines  of  the  street.    It  is  not  a  place  which 
can  be  permanently  and  exclusively  appropriated  to  the  use  of  any  person 
or  oorporaticm,  no  matter  what  the  business  or  object  of  the  latter  may  be. 
It  was  because  the  highway  was  permanently  and  to  some  extent  exclu- 
sively appropriated  by  the  elevated  railroads  that  it  was  held  that  their 
erection  without  the  connent  of  abutting  owners  was  illegal.'*    This  was 
said  of  the  streets  in  New  York  city,  where  the  title  of  the  streets  is  in  the 
city.     It  seems  to  me  that  this  rule  can  be  applied  in  this  State  with  much 
greater  force,  where  the  fee  in  the  street  is  in  the  abutting  owner.    The 
principle  announced  in  the  majorityjopinion  would,  of  course,  apply  to  our 
large  and  populous  cities,  as  well  as  to  rural  property.    It  is  a  well-known 
fact  that  the  streets  in  our  cities  are  lined  with  these  telegraph  and  tele- 
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phone  poles,  covered  with  crosshars,  and  strung  with  numerous  wires,  mak- 
ing these  erections  in  some  respects  dangerous,  and  interfering  with  the  tm 
and  oonTenient  use  of  the  property.  If  one  person  or  company  can  do  tUi^ 
another  one  may  do  the  same.  The  mere  fact  that  the  owner  may  have  i^ 
cess  to  his  abutting  property  because  there  is  a  sufficient  space  left  between 
those  poles  for  him  to  pass  is  certainly  a  poor  justification  for  creatini 
an  additional  burden  upon  his  property,  without  giving  him  any  remedi 
for  damages.  In  large  cities  these  numerous  erections  may  exclude  ligfal 
and  air,  besides  being  an  inconvenience  in  the  use  of  the  street,  and  i 
nui<»nce  in  several  other  respects.  And  the  erections  are  not  to  be  tern 
porary,  but  permanent,  continuous,  and  excluding  the  use  by  the  pnbli 
of  tliat  portion  of  the  highway  occupied  by  them.  Such  an  exclusive  as 
of  a  portion  of  the  highway,  whether  old  or  new,  it  seems  to  me,  is  no 
included  within  the  public  highway  easement.  If  telegraph  and  telephon 
poles  2  feet  in  diameter,  and  30  or  40  feet  high,  covered  with  crossbars  an 
numerous  wires  strung  from  one  pole  to  another,  erected  in  the  highwa 
in  front  of  a  man  s  residence  or  business  property,  can  be  there  pe 
inanently  maintained,  why  cannot  a  guard  house  be  erected  there  alao  i 
a  permanent  structure,  upon  the  ground  that  the  poles  and  wires  ne( 
protection  against  depredators  or  injury?  The  erection  of  telegraph  ai 
telephone  poles  is  not  merely  a  new  method  of  exercising  old  rights,  b 
the  addition  of  a  new  servitude  and  essentially  a  new  burden  upon  tl 
street.  Viewed  in  this  light,  if  the  necessities  or  luxuries  of  modem  U 
are  needed,  let  those  who  seek  their  enjoyment  and  benefit  pay  for  thei 
and  not  secure  them  at  the  expense  of  additional  burdena  imposed  up 
private  property.  It  is  this  compulsory  yielding  up  of  private  rights  ai 
private  property  to  concentrated  power  and  wealth  in  the  hands  of  t 
few,  under  the  demands  of  a  so-called  **  progressive  civilization,''  th 
needs  judicial  care  and  its  conservative  force  to  see  that  no  new  approp 
ation  of  lands  not  embraced  in  the  original  dedication  or  oondenu^ti 
shall  be  permitted.  If  the  erection  of  telegraph  and  telephone  poles 
our  public  streets  and  highways  is  simply  a  new  and  improved  method 
the  use  of  the  street,  I  fail  to  see  why  any  legislative  permission  was  m 
essary,  be<muse  the  telephone  company  would  in  such  case  have  the  sai 
right  to  the  use  of  the  street  as  any  traveler  thereon. 

But  suppose  the  right  to  erect  these  electrical  lines  was  included  in  t 
original  establishment  of  the  public  streets  and  highways;  yet  it  must 
conceded  that  they  do  constitute  damages  in  a  greater  or  less  degree,  a 
in  condemnation  cases,  must  the  municipalities  pay  the  abutting  owi 
for  such  damages?  By  wliat  constitutional  provision  or  statutory  law  ( 
municipal  cori>orations  authorized  to  levy  a  tax  to  pay  the  damages  foi 
private  individual  or  a  corporation  to  erect  these  poles  and  carry  on  t 
telephone  or  telegraph  business?  I  assume  that  no  such  right  exists,  a 
shall  we  not  in  the  coming  time  be  met  with  this  serious  question 
whether,  upon  the  exercise  of  the  power  of  eminent  domain  by  condemi 
tion  proceedings,  the  possible  or  probable  erection  of  such  poles  will  i 
constitute  an  element  of  damage,  to  be  assessed  and  paid  by  the  people 
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the  abutting  owner  before  his  property  can  be  taken  for  p -'blic  use?  And 
insoch  case  will  no  further  complications  arise  in  case  of  the  vacation  of 
the  streets  or  highways  where  these  erections  have  been  made?  The 
gntt  weight  of  authority  is  against  the  view  of  the  majority  of  this 
ooari  and  the  late  decisions  of  eminent  courts  are  in  accordance  with  the 
fiews  which  I  have  endeavored  to  express. 
See  note  to  Borden  t.  AUantie  Highlands,  <tc.  Ey,  Co.,  post. 


EiOLT  Pbentiss  bt  al.  V.   The  Cleveland  Telephone 
Company  and  the  City  of  Cleveland. 

Cuyahoga  (O.)  (km.  PL,  July,  1894. 

(32  Weekly  Law  Bull.  118.) 

Itn  iLiBM  wiBEB.— Reasonable  municipal  use  of  stbsets.— Riohts 

of  abuttino  owners.— Subways. 

While  i  municipal  corporation  has  the  right  to  use  its  streets  in  every 
^&y  needful  for  the  proper  operation  of  its  fire  alarm  service,  such  use 
m^  be  a  reasonable  one  with  reference  to  modem  appliances  and 
inTentions  in  ordinary  use. 

The  maintenance  of  large  and  unsightly  poles  in  a  handsome  residence 
street  for  the  support  of  only  two  wires  is  an  unreasonable  use.  Such 
^nres  should  be  maintained  in  underground  conduits. 

Ono,  J. :  This  is  an  action  pending  in  this  court,  brought 
by  Emily  Prentiss  and  others  residing  on  a  street  in  the 
city  of  Cleveland,  known  as  Streator  Ave.,  all  of  the  plaint- 
iffs residing  on  the  east  side  of  Streator  Ave.,  owning  their 
liouses  and  lots  which  front  upon  said  avenue. 

Sometime  during  the  month  of  May  last,  the  Cleveland 
Telephone  Company,  or  rather  the  city  of  Cleveland  by  the 
Cieyeland  Telephone  Company,  undertook  to  and  did  erect, 
on  said  avenue,  and  in  front  of  the  premises  of  the  plaint- 
iffs, without  their  permission,  numerous  poles  intended  for 
carrying  wires,  such  as  are  used  by  the  city  and  many 
times  by  the  telephone  company. 
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After  the  erection  of  said  poles  an  action  was  brought  in 
this  court,  and  plaintiffs  applied  for  a  restraining  order, 
restraining  the  defendants,  the  Cleveland  Telephone  Com- 
pany and  the  city  of  Cleveland,  or  either  of  them,  from 
stringing  or  placing  wires  on  said  poles. 

The  Cleveland  Telephone  Company  makes  no  answer, 
but  the  city  of  Cleveland  files  an  answer,  admitting  the 
corporate  capacity  of  both  the  defendants,  and  the  owner- 
ship  of  the  plaintiffs  fronting  upon  Streator  avenue,  and 
that  Streator  avenue  is  a  street  in  the  city  of  Cleveland, 
and  that  defendant,  the  Cleveland  Telephone  Company, 
without  the  consent  of  the  plaintiffs,  did  erect  on  the 
easterly  side  of  Streator  avenue,  about  one  hundred  feet 
apart,  the  poles  complained  of  in  plaintiffs'  petition,  and 
that  it  denies  each  and  every  other  averment  in  the 
petition.  It  further  says  the  Cleveland  Telephone  Com' 
pany,  at  the  request  of  and  for  the  city  of  Cleveland,  con< 
structed  said  poles,  and  that  the  same  were  erected  for  ib 
purpose  and  use  of  the  defendant,  the  city  of  Cleveland,  ii 
the  operating  of  its  fire  signals  and  calls  imder  its  fire  sya 
tern  throughout  the  city;  that  such  municipal  corporatio] 
has  the  control  of  the  streets  within  its  corporate  limits 
and  that  it  is  charged  with  the  duty  of  organizing  an< 
maintaining  not  only  a  fire  department  for  the  protectioi 
of  its  citizens  within  its  limits,  but  police  protection  a 
well;  and  the  city  of  Cleveland  says  that  it  is  necessary  i 
transmitting  signals,  communications  and  calls  from  statio: 
to  station,  that  the  same  be  done  by  electric  calls,  necef 
sitating  the  use  of  wires,  and  that  the  poles  are  erected  fo 
that  purpose,  to  wit :  to  string  wires  upon  or  from  pole  t 
pole ;  and  that  whatever  inconvenience  it  may  create,  ho^ 
ever  unsightly  it  may  be,  and  disagreeable  to  the  plaint 
iffs,  it  is  nevertheless  the  right  of  the  city  to  thus  maintai 
and  construct  its  poles  and  wires  through  the  streets  ani 
avenues  within  the  corporation  for  the  purpose  of  afford 
ing  both  fire  and  police  protection. 
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To  this  answer  a  general  demurrer  is  interposed  by  the 
plaintiffs,  and  they  insist  that  the  facts  are  not  sufficient 
as  set  forth  in  the  answer  of  the  city  of  Cleveland  in  its 
first  and  second  defenses  to  constitute  a  defense  in  law. 
There  can  be  no  question  under  the  laws  of  Ohio,  but  what 
the  city  of  Cleveland  or  any  municipality  is  chargeable 
with  maintaining  and  proper  care  of  its  streets  and  alleys, 
and  also  of  its  right  to  control  the  same,  and  as  I  believe, 
to  make  use  of  the  streets  and  alleys  for  all  proper  and 
necessary  corporate  purposes  so  long  as  that  use  is  reason- 
able, although  it  may  result  in  inconvenience  or  noise, 
and  many  times  impose  burdens  upon  the  abutting  prop- 
erty. Considerable  contention  is  had  by  the  counsel  as  to 
whether  or  not  this  is,  in  fact,  the  city  of  Cleveland,  it 
being  contended  on  behalf  of  the  plaintiff  that  it  is  a  mere 
ruse  on  behalf  of  the  telephone  company,  a  private  corpor- 
ation, which  clearly  has  no  right  to  erect  and  maintain 
these  poles  without  the  consent  of  the  property  owners ; 
but  they  do,  under  an  arrangement  and  under  the  protec- 
tion of  the  city,  erect  the  same,  and  claim  that  the  poles 
are  for  the  city's  use,  when  in  fact,  it  is  said,  they  are  for 
the  use  of  the  telephone  company  with  permission  to  the 
city  to  run  such  wires  thereon  as  the  city  desires  free  of 
cost,  either  of  constructing  or  maintaining  the  same.  The 
court  cannot  look  beyond  the  allegations  of  the  answer, 
wd  the  demurrer  admits  all  the  facts  therein  well  pleaded 
to  be  true.  The  Cleveland  Telephone  Company  did  erect 
these  poles  by  the  direction  of,  and  for  the  city  of  Cleve- 
land, and  were  there  no  other  question  raised  by  the 
demurrer,  I  would  feel  compelled  to  and  would  overrule 
i^;  but  this  demurrer  presents,  in  law,  another  and  more 
B^rious  question  to  the  mind  of  the  court,  and  that  is,  that 
whilst  the  city  may  have  the  right  over  and  through  the 
streets  and  alleys  of  the  municipalities  as  I  have  indicated, 
that  use  and  the  exercise  of  that  right  by  the  municipality 
must  be  a  reasonable  one.     Now,  in  the  light  of  experi- 
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ment,  in  the  light  of  well  known  and  modem  systems  ai 
to  the  conducting  of  electricity  through  any  and  all  parti 
of  the  city  for  any  and  all  purposes^  and  indeed  in  ths 
light  of  the  action  and  judgment  of  the  municipality  itself 
upon  that  question,  is  the  use  of  Streator  avenue  in  dis 
city  of  Cleveland,  with  large  and  unsightly  poles,  erected 
thereon  in  front  of  the  residences  of  the  plaintiffs,  thus 
marring  and  in  a  measure  destroying  the  beauty  of  ft 
beautiful  avenue,  a  reasonable  use  of  the  same  when  said 
poles  erected  are  for  the  purpose  of  stringing  thereon  and 
maintaining  by  the  city  two  wires?  It  is  to  be  observed 
further  that  nowhere  in  this  answer  is  it  averred  that  the 
use  of  said  poles  is  to  be  exclusive  on  behalf  of  the  muni- 
cipality as  and  for  the  necessities  therein  alleged;  could  oi 
would  it  be  insisted  for  one  moment  that  if  the  city  wac 
attempting,  because  of  economy  or  for  any  other  reason,  tc 
carry  its  gas  and  water  pipes  upon  wooden  structural 
above  the  ground  or  along  the  curb  stone,  or  between  the 
curb  stone  and  sidewalks,  thus  imposing  burdens  upon  ih< 
abutting  property,  destroying  and  marring  the  beauty  01 
lawns,  shade  trees,  etc.,  that  that  would  be  a  reasonabii 
use,  in  the  face  of  experience,  of  the  exercise  of  the  pow« 
vested  in  the  municipality?  Surely  not.  Or,  if  the  cit] 
was  attempting  to  maintain  its  electric  wires  throughou 
the  city  at  such  a  distance  above  the  sidewalk  or  street  tha 
men,  women  and  children  could  readily  be  brought  in  con 
tact  therewith,  thereby  endangering  life,  health  and  prop 
erty,  in  the  light  of  experience  would  such  be  a  reason 
able  use  of  the  streets  and  alleys  of  the  municipality? 

It  is  clear  that  no  such  proposition  could  be  maintaine< 
or  would  be  sustained  by  the  courts  now,  in  the  light  o 
progress  and  the  demonstrated  facts  that  wires,  such  a 
telephone  wires,  such  as  are  used  by  the  city  in  its  polic 
and  fire  protection,  can  be  properly  and  successfully  main 
tained  under  ground,  thereby  lessening  the  danger  to  lif 
and  property  so  much  that  the  municipality  itself,  by  it 
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ordinances  heretofore  enacted,  has  directed  and  is  now 
compelling  private  companies  to  place  their  wires  in  con- 
duits under  the  ground,  doing  away  with  the  unsightly 
poles,  avoiding  all  danger  to  life,  limb  and  property,  with 
that  state  of  facts  existing,  and  with  the  city  of  Cleveland, 
recognizing  to  the  extent  indicated,  the  necessity  of  such 
action.  Can  it  be  said  now,  that  under  the  allegations  of 
the  answer  and  cross-petition,  the  proposed  use  of  Streator 
avenue  by  the  erections  of  large  and  unsightly  poles  for 
the  maintaining  and  carrying  of  two  smaU  wires  by  the 
eitj  is  a  proper  and  reasonable  use  of  that  street? 

I  am  clearly  of  the  opinion  that  it  is  not  a  proper  and 
leasonable  use  of  the  street,  and  is  an  attempt  to  exercise 
authority  with  which  it  is  not  vested.     I  repeat  it,  the 
dty  may  do  all  things  necessary  and  needful  to  the  proper 
maintaining  and  conducting  of  its  fire  department,  yet  it 
must  adopt  and  use  such  modern  appliances  and  inventions 
is  are  ordinarily  used  and  called  into  requisition  by  private 
individuals   or  other    corporations    in    maintaining    and 
operating  similar  constructions  and  systems.     The  city  of 
Cleveland  should  maintain  its  wires  in  conduits  under  the 
ground,  so  as  to  be  free  as  they  may  be  from  danger  to 
life,  limb  or  property,  as  well  as  relieving  the  abutting  prop- 
erty from  burdens  heretofore  borne,  instead  of  repeating 
or  increasing  them.     The  allegations  of  the  answer  and 
cross-petition  show  an   unreasonable   use   of  the    street, 
iQd  make  therefore  no  defense  to  the  petition. 
The  demurrer  is  sustained. 


^oiL-See  note  to  Borden  y,  Atlantic  Mighlandi  Ry,  Co,, post 
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J.  Fbbd  Loeber  v.  Butte  General  Electric  Compakt. 

Montana  Supreme  Court,  April  8, 189S. 
Electrio  uqht  poles.— Abuttino  owkebs. 

The  maintenance  of  poles  for  electrio  lighting  purposes,  when  intended  to 
serve  the  public  interests,  imposes  no  new  servitude  and  invades  no  ri^ 
of  abutting  owners. 

An  electric  light  company,  under  contract  to  light  the  streets  of  a  city, 
cannot  be  restrained  by  injunction  from  erecting  a  pole  in  an  alley,  thi 
fee  of  which  belongs  to  the  city,  at  a  place  designated  by  the  oity,  ud 
being  most  convenient  for  the  purpose,  and  not  interfering  with  tin 
easements  of  access,  light  or  air  of  the  abutting  owner,  who  bringi  tb 
action. 

Gases  of  this  series  cited  in  opinion  appear  in  bold  fiiced  type :  Henikfdi 
V.  Rocky  ML  Bell  Teleph.  Co.,  v.  4,  p.  78 ;  Halsey  v.  Rapid  TranMit  Si 
Ry,  Co.,  voL  3,  p.  288;  Ory  v.  Mut.  Un.  Tel,  Co.,  voL  1,  p.  427;  TutOe^ 
Brush  Elec.  Ilium.  Co.,  vol.  1,  p.  508 ;  Johneon  v.  Thomeon^Hoiuicn 
Elec.  Co.,  vol.  8,  p.  a03 ;  Eleetrie  Conetnuition  Oo.  ▼.  Heffeman,  voL  1 
p.  207. 

Appeal  by  defendant  below  from  judgment  of  Distric 
Court,  Silver  Bow  county. 

Statement  by  Hunt,    J.:  Injunction.     The  plaintiff  i 
the  owner  of  lots  thirteen  and  fourteen,  in  block  thirty 
eight,  in  the  city  of  Butte.      These  lots  are  occupied  by 
meat  market  and  saloon.    The  property  abuts  upon  Broad 
way  and  an  alley  running  through  said  block. 

Plaintiff,  in  his  complaint,  says  that  he  is  the  owner  c 
a  sidewalk  in  the  rear  of  the  brewery  saloon  in  the  allej 
that  the  defendant,  on  May  26,  1893,  without  his  consent 
commenced  to  tear  up  the  sidewalk  at  the  comer  of  his  sai 
premises,  and  to  dig  thereat,  and  to  erect  a  pole,  and  t 
place  electric  wires  thereon,  all  of  which  would  interfei 
with  the  travel  upon  said  street,  and  retard  the  free  08 
thereof  and  of  the  alley,   and  injure  the  premises,  am 


lucts  a  general  electric  light  business  in  liutte;  that 
ordinance  of  the  city  it  was  required  to  erect  new 
throughout  the  city,  and  only  od  one  side  of  the 

that  on  East  Broadway  it  could  only  erect  poles  on 
nh  side,  while  the  premises  of  plaintiET  were  on  the 
side;  the  defendant  is  under  contract  with  the  city 
tte  to  light  the  streets  and  public  buildings  of  the 
nd  is  the  only  contractor  for  such  purpose ;  that  to 
J  with  the  city  ordinance  and  said  contract  the  elec- 
^t  wires  had  to  be  carried  from  the  poles  on  the 
side  of  firoadway  through  the  alley  in  the  rear  of 
i£F'8  lota  because  defendant  was  not  permitted  to  set 
m  the  south  side  of  the  street;  that  said  alley  had  to 
d  to  relieve  the  main  street  of  too  many  wires;  that 
ty  engineer  gave  the  defendant  permission  to  set 
poles  in  said  alley,  and  the  pole  in  the  rear  of  plaint- 
iremises  was  one  of  the  three;  that  said  pob  was  not 
any  premises  helonging  to  plaintiff,  but  was  set  in 
ley;  and  that  it  could  not  be  in  any  other  place  with* 
eat  inconvenience,  damage  and  disregard  to  the  public 
rirate  welfare.  There  was  a  supplemental  answer 
in  which  the  defendant  set  forth  that  since  the  insti 

of  the  suit  the  plaintiff  petitioned  the  city  council 
■9  the  pole  objected  to  removed,  and  the  city  refused 
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itr's  property  being  about  20  feet  distant  from  the  poto. 
The  side  entrances  are  30  and  60  feet  distant.  The  alley 
is  16  feet  wide.  Directly  opposite  the  rear  of  the  premisei 
of  plaintiff  stands  the  city  hall,  a  three-story  brick  build* 
ing,  with  an  areaway  from  the  basement  thereof  project- 
ing into  the  alley.  The  areaway  connected  with  the  dtj 
liall  prevented  the  pole  from  being  placed  on  the  oppoafti 
side  of  the  alley  from  plaintiff's  property.  The  city  ordi 
nances  of  Butte  prevented  the  defendant  from  erectini 
poles  on  the  south  side  of  Broadway,  because  the  telephon 
])oles  were  on  that  side,  and  only  one  line  of  poles  is  pei 
mitted  on  each  side  of  a  street.  The  pole  is  necessar 
where  it  is  in  order  to  light  the  streets,  and  to  relieve  th 
main  street  of  too  many  wires.  The  pole  could  not  I 
placed  further  down  in  the  alley,  because  wires  from  acroi 
the  street  would  strike  the  city  hall,  and  become  dangei 
ous,  and  because  such  a  position  would  bring  the  pol< 
closer  together  than  90  feet,  which  is  prevented  by  ord 
nance.  The  defendant  says  that  the  pole  would  have  bee 
sunk  six  feet  in  the  ground  but  for  the  injunction,  and, 
it  had  been  placed  as  contemplatedi  it  would  not  hai 
touched  the  plaintiff's  building. 

The  court  made  the  injunction  permanent,  and  in  tl 
order  used  the  following  words :"  .  .  .  It  appearing 
the  satisfaction  of  the  said  court  that  the  said  electric  ligb 
pole  referred  to  in  said  application  is  now  situate  and : 
process  of  erection  and  construction  upon  the  premis 
of  said  plaintiff,  and  that,  if  the  said  pole  be  allowi 
to  remain  and  be  constructed  and  erected  upon  i. 
said  premises,  it  will  endanger  said  premises  and  i 
passers-by,"  etc.,  **  therefore,  it  is  hereby  ordere 
adjudged  and  decreed  that  you,  the  said  defendants,  a 
restrained  and  enjoined  from  erecting  .  ,  .  any  pc 
or  poles  for  the  purpose  of  carrying  or  containing  ai 
wires  or  electric  wires  .  .  .  for  any  other  purpc 
whatsoever,  or  in  any  manner  interfering  with  or  endangc 


lea  in  ine  saia  compiami,  ana  oeiongmg  lo  me  saia 
ff,  or  the  sidewalk  or  entrance  thereupon  or  but- 
ng  the  same." 
it  d:  ForbU,  for  appellant. 

IT,  J.  (after  stating  the  facts) :  By  the  admission  of 
fr,  lots  13  and  14  were  included  in  the  town  site  of 
originaUy  filed  in  the  office  of  the  county  clerk  and 
sr  of  Deer  Lodge  county,  Mont.  It  was  also 
ed  that  the  town  site  was  entered  for  patent,  and 
ed  to  the  probate  judge  of  Deer  Lodge  county, 
,  in  1877,  under  provision  of  the  act  of  Congress, 
d  "  An  act  for  the  relief  of  the  inhabitants  of  cities 
iwns  upon  the  public  lands,"  approved  March  2, 
and  the  acts  of  the  legislative  assembly  of  the  terri- 
t  Montana,  January  12,  1872,  and  July  22,  1879.  It 
irther  admitted  that  the  town  site  was  surveyed,  and 
be  alley  in  question  in  this  action,  and  lying  east  of 
)!■  upon  which  were  situated  plaintiff's  buildings, 
nbraced  and  included  in  the  original  plat  of  the  town 
tod  that  the  said  alley  has  always  been  used  as  a 
:  alley,  and  that  the  plaintiff  derived  title  of  the  lots 
^  the  probate  judge  under  the  patent  of  said  town 
md  according  to  the  plat  thereof.  The  fee  in  the 
iras  therefore  originally  in  the  United  States.     The 
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in  fee  of  the  alley  in  which  the  defendant  erected  its  poles. 

Nor  can  he  complain  in  this  action,  if  the  city  of  Butte 
had  the  power  to  permit  the  defendant  to  erect  electrio 
light  poles  wherewith  to  light  the  city,  unless  by  erecting 
such  poles  an  additional  or  unusual  servitude  was  imposed 
upon  the  easement  granted  by  the  city.  But  we  think  thai 
a  pole  used  for  electric  light  purposes  is  within  an  urban 
servitude  where  it  appears  that  the  pole  in  question  ii 
intended  to  serve  public  interests.  Rand.  Em.  Dom.  see. 
401 ;  Keasbey,  Electric  Wires,  sec.  91;  MeCormiek  v.  DUtric 
of  Columbia^  54  Am.  Rep.  284. 

In  considering  the  use  of  streets  where  electric  railroac 
poles  are  erected  —  and  a  use  for  electric  light  poles  shoulc 
be  similarly  regarded  —  the  courts  sustain,  generally,  thi 
principle  recognized  in  Hershfield  v.  Telephone  Co.^  aupra 
that  '*  any  use  of  a  street  which  is  limited  to  an  exerds 
of  the  right  of  public  passage,  and  which  is  confined  toth 
mere  use  of  the  public  easement,  whether  it  be  by  ol( 
methods  or  new,  and  which  does  not  tend  in  any  substan 
tial  respect  to  destroy  the  street  as  a  means  of  free  pas 
sage,  common  to  all  the  people,  is  perfectly  legitimate.' 
By  such  uses  the  rights  of  the  abutting  owners  are  nc 
invaded.  It  is  simply  a  user  of  a  right  already  Tested  i 
the  public.  HcUsey  t.  liajrUl  OOraftsit  Street  Mailtra 
Co.,  47  N.  J.  Eq.  380;  Gay  w.  Mutual  Union  Telegrap. 
Co.,  12  Mo.  App.  485.  We  fail  to  see  how  a  pole  12  or  1 
inches  in  diameter,  20  feet  distant  from  the  doorway,  ca 
impede  free  ingress  to  the  rear  entrance  of  plaintifif's  bee 
hall.  The  power  to  lisjht  the  streets  of  the  city  of  Butt 
has  been  delegated  to  UiS  municipality  by  the  Legislaturi 
Comp.  St.  Mont.  p.  674.  By  ordinance  of  the  city  counc 
the  defendant  was  auhorized  to  erect  poles  throughout  tl 
city,  and  only  on  one  side  of  the  street.  Under  the  autho: 
ity  and  permission  of  the  city  the  defendant,  therefore 
properly  erected,  or  was  about  to  erect  the  particular  pol 
complained   of,  in  the  alley  in  the  rear  of  plaintifif's  loto 
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The  testimony  establishes  the  fact  that  there  is  no  serious 
interference  with  the  air  or  light  to  plaintiff's  property,  or 
access  thereto. 

The  use  of  the  street  for  the  contemplated  purpose  is  in 
so  wise  repugnant  to  the  general  use  to  which  streets  of 
dties  may  be  appropriately  put  in  yielding  to  the  necessities 
far  the  convenience  and  comfort  of  the  inhabitants  thereof. 
TiUOe  r.  Brush  Electnic  lUuminating  Co.,  50  N.  Y. 
Super.  Ct.  Rep.  464;  Her$hfield  y.   Telephone  Co.,  supra. 
The  pole  was  being  erected  at  the  most  convenient  and  suit- 
able place.     It  was  necessary  to  the  successful  conduct  of 
defendant's   business  in  lighting  the  streets  of  the  city. 
Considering  all  these  facts,  the  plaintiff  cannot  complain. 
Johnson  t.  Thomson-Houston  Electtio  Co.,  64  Hun 
(N.  Y.)  469;  Keasbey,  Electric  Wires,  §  89;  Electric  Con^ 
itruction  Co.  r.  Heffema/n  (Sup.),  12  N.  Y.  Supp.  336; 
Lewis,  Em.  Dom.  sec.  130.     From  all  the  evidence,  and 
the  pleadings,  and  the  principles  of  law  applicable  thereto, 
we  are  of  opinion  that  there  was  no  unreasonable  use  of 
the  streets  by  the  city,   and   no  substantial  interference 
with  any  of  the  rights  of  plaintiff.     A  court  of  equity 
will  not,  therefore,  interfere.    The  judgment  of  the  District 
Court  is  reversed,  and  the  cause  remanded,  with  direc- 
tion to  dissolve  the  injimction  heretofore  granted. 
Di  Witt,  J.,  concurs. 


NoTL-See  note  to  Bcrdsn  ▼•  Atlantie  Highlands  Ey,  Co.,  posk 
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State  (Emily  W.  RoEBLiNa,  Pros.)  v.  Board  of  Public 

Works  of  City  of  Trenton,  et  al. 

State  (Ellen  C.  Green,  Pros.)  v.  Same. 

New  Jenei/  Supreme  Courts  Mai§  14^  1S94, 
Electric  street  railway.— ABumNa  owner. 

Stay  of  proceedings,  granted  at  instance  of  abutting  owner,  pending  heir 
ing  and  decision  of  certiorari  to  review  ordinance  granting  right  10 
erect  trolley  railway,  vacated,  for  various  reasons  stated. 

Motion  to  vacate  stay  of  proceedings. 

William  S.  Gummere  and  William  M.  Lanning,  for  pros- 
ecutors. 

Jam^s  Buchanan,  R.  S.  Woodruffs  and  C  H.  BeasUy  for 
the  railway  company. 

Per  Curiam:  In  these  cases,  we  think  the  motion  to 
vacate  the  stay  of  proceedings  under  the  ordinance  brought 
up  for  review  should  prevail,  for  the  following  reasons: 

1.  It  is  doubtful  whether  the  prosecutors,  as  abutting 
owners,  have  in  the  street  any  right  which  is  violated  by 
the  erection  and  maintenance  of  trolley  poles  and  wires  in 
front  of  their  premises  under  legislative  authority. 

2.  If  they  have  such  a  right,  its  value  is  small,  com- 
pared with  the  public  convenience  of  having  this  improved 
system  of  municipal  transit  promptly  adopted. 

3.  If  they  have  such  a  right,  the  prosecutors  can  recover 
from  the  railway  company  compensation  for  its  infringe- 
ment by  the  erection  and  temporary  maintenance  of  the 
poles  and  wires;  while,   if  they  have  no  such  right,  the 
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public  can  obtain  no  redress  for  the  inconvenience  caused 
bj  delaying  the  enjoyment  of  rapid  transit. 

4.  Although  the  ordinance  complained  of  was  approved 
February  12, 1894,  and  the  prosecutors  might  at  once  have 
obtained  writs  of  certiorari  to  test  its  validity,  yet  they  did 
not  apply  for  such  writs  until  April  7th  and  April  9th, 
irhen  almost  all  the  apparatus  necessary  for  the  running 
of  the  trolley  cars  had  been  erected. 

Taking  all  these  considerations  together,  they  seem  to 
present  a  reasonable  case  for  permitting  the  railway 
company  to  complete  and  use  its  trolley  line  pending  these 
suits.  Rules  may  therefore  be  entered  vacating  the  stay  of 
the  writs  of  certiorari     No  costs  are  allowed. 


^OTE.— See  note  to  Borden  t.  Atkmtie  Highlandt  By,  Co,,  post, 

^  caae  iM  cited  in  Wett  Jeney  By,  Co.  v.  Camden,  ete.  By.  Co., poet. 


^^^  J.K8.T  Railboad  Co.   v.  Camdek.  Glocckstkb  4 

Woodbury  Railway  Company. 

New  Jeney  Court  of  Chancery,  June  IS,  1894 

(52  N.  J.  Eq.  81.) 

^LBCTBIO    STRUT   RiLILWAY  CROSSINQ   STBAM  R AILW A Y.  —  ABUmNO 

OWNER. 

CHead-note  by  the  oourt): 

^  vtreet  railway,  oonstnioted  in  a  highway  under  authority  of  law,  with 
%  roadbed  which  will  admit  of  the  free  use  of  the  highway  by  all  other 
lawful  means,  operated  by  oars  patterned  after  the  style  and  size  of  cars 
ordinarily  in  use  by  horse  railways,  the  motire  power  of  which  is  elec- 
tricity, supplied  by  means  of  orerhead  wires  supported  by  poles  planted 
in  the  sidewalks  immediately  within  the  curbs,  is  but  a  modification  of 
the  public  use  to  which  the  highway  was  originally  devoted,  and  is  not 
an  additional  burden  on  the  land,  for  which  compensation  may  be 
required. 

Whether  there  may  not  be  methods  of  operating  an  electric  railwnv 
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rworted  to  which  will  be  within  the  objection  that  it  oonstitutci  id 
additional  servitude  for  which  compensation  must  be  made,  qmen, 
knd  whetlier  serious  injury  to  improvements  which  the  abutting  bad 
owner  may  make  upon  and  under  sidewalks,  by  the  planting  of  polei 
to  support  the  overhead  wires,  will  not  be  within  like  objection,  quasn. 

£quity  will  not  enjoin  an  unauthorized  obstruction  in  a  public  hii^wiy 
at  the  instance  of  a  private  person,  corporate  or  natural,  who  does  not 
8u£Fer  some  special  damage  from  it  differing  in  kind  from  the  damise 
which  such  person  sustains  merely  as  a  member  of  the  community:  and, 
within  this  rule,  a  railroad  company,  though  it  does  public  serTios, 
stands  substantially  upon  the  footing  of  a  private  individual. 

Such  special  damage  is  not  suffered  by  a  steam  railway  company  wUoh 
has  merely  the  right  to  operate  its  road  across  the  highway  at  grade, 
through  the  establishment  in  the  highway  of  a  street  railway,  the 
motive  power  of  which  is  electricity,  supplied  by  means  of  wires  el^ 
▼ated  a  sufficient  height  to  admit  the  free  passage  of  the  oars  ol  the 
steam  road  thereunder. 

Cases  of  this  series  cited  in  opinion  appear  in  bold  faced  type:  HaJ§t§  t. 
Rapid  Trantil  St  Ry,,  vol.  8,  p.  283;  Taggart  v.  Newitort  81,  Bg.  Cb,, 
vol.  8,  p.  806;  Detroit  City  Ry,  v.  MUl9,  vol.  8,  p.  888;  Loekhart  t.  Cfraig 
8t  Ry.  Co.,  vol.  3,  p.  814;  Ihidaon  River  Teleph.  Co.  ▼.  Waiervliei  7.  d 
Ry.  Co..  vol.  4,  p.  275;  Mt.  Adama^  dbc.  Co.  v.  Window,  voL  S,  p.  SO; 
Paterwn  Ry.  Co.  v.  Orundy,  voL  4,  p.  178;  8tat€,  Roebfingt  ProB,  t, 
Trenton,  vol  6,  p.  186. 


Motion  to  dissolve  injunction  restraining  erection  of 
trolley  railway  across  steam  railroad.  Facts  stated  in 
opinion. 

Lewis  Starr  and  David  J.  Pancoaat,  for  the  motion. 

S.  H.  Grej/f  contra. 

The  Chancellor,  P.:  The  complainant,  the  West 
Jersey  Railroad  Company,  was  constructed  in  virtue  of  the 
authority  conferred  by  its  charter,  approved  February  6, 
1853  (P.  L.  of  1853,  p.  39),  through  what  is  now  the  city 
of  Woodbury,  in  the  county  of  Gloucester,  crossing  at 
grade  a  public  road,  now  known  as  Cooper  street,  in  that 
city. 

The  complainant's  charter  did  not  give  it  express  author- 
ity to  construct  its  railroad  across  that  highway.  The 
authority  for  that  purpose  was  had  by  implication  from 


^;:^ 
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the  charter's  establishment  of  the  termini  of  the  road«  to 
jdn  which  it  was  necessary  to  construct  the  proposed  rail- 
road across  existing  highways. 

Immediately  south  of  Cooper  street,  the  complainant 
aecured  a  site  for  a  depot  and  car  yard,  which  bounds  some 
200  feet  or  more  upon  the  southerly  side  of  the  street,  an^ 
open  which  a  railway  station  has  been  erected. 
The  defendant,  the  Camden,  Gloucester  &  Woodbury 
fiailway  Company,  was  incorporated  for  the  purpose  of 
constructing,  maintaining  and  operating  a  street  railway 
for  the  public  use,  under  the  provisions  of  the  statute 
entitled  "An  act  to  authorize  the  formation  of  traction  com- 
panies for  the  construction  and  operation  of  street  rail- 
ways or  railroads  operated  as  street  railways,  and  to  regu- 
late the  same,'*  approved  March  14th,  1893  (P.  L.  of  1893, 
p.  302),  and  is  now  engaged  in  the  construction  of  a  street 
railway  through  Cooper  street,  which  it  intends  to  operate 
by  means  of  electric  motors,  supplied  with  electricity  from 
overhead  wires  supported  by  poles  planted  in  the  outer 
edge  of  the  sidewalks  of  the  street,  just  within  the  curb,  a 
suitable  distance  apart.  That  railway  will  pass  the  com- 
plainant's depot,  and  cross  its  tracks  which  are  laid  over 
Cooper  street.  Four  of  the  poles  will  be  erected  upon  the 
complainant's  land  within  the  lines  of  Cooper  street,  but  in 
such  position  that,  so  far  as  now  appears,  they  will  not 
interfere  with  the  passage  of  light  or  air  from  the  street,  or 
hinder  the  complainant's  free  access  to  and  from  its  prop- 
erty. Nor  will  they  do  appreciable  injury  to  the  sidewalks 
or  works  of  any  kind  which  the  complainant  has  con- 
structed in  Cooper  street.  They  will  not  interfere  with 
the  complainant's  railway  tracks  which  cross  Cooper 
street.  The  overhead  wires  will  be  erected  twenty  feet 
above  the  surface  of  the  highway,  and  will  not  obstruct 
the  passage  of  the  complainant's  trains. 

It  does  not  appear  that  the  defendant  will  operate  its 
railway  with  cars  of  unusual  size,  or  in  trains,  or  in  any 
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manner  not  now  customary  in  the  operation  of  street  rail- 
ways where  the  motive  power  is  electricity,  supplied  by 
means  of  overhead  wires,  according  to  that  which  is  known 
as  the  trolley  system. 

The  complainant  seeks  to  sustain  the  injunction  it  has 
obtained  as  a  protection  against  the  invasion  of  its  prop- 
erty rights  which,  under  the  Constitution,  cannot  be 
appropriated  by  the  street  railway  without  authority  of 
law,  and  upon  compensation. 

The  rights  which  it  deems  to  be  threatened  arise  from 
its  statiLS  — first,  as  the  owner  of  the  fee  of  land  occupied 
by  Cooper  street;  and,  second,  as  the  owner  of  a  steam 
railroad  authorized  to  cross  that  street. 

The  ownership  of  the  fee  in  the  soil  in  the  public  street 
is  subordinate  to  the  public  use  thereof  for  the  purposes  of 
a  highway.  That  use  is  an  easement  of  passage  by  every 
one  over  the  highway,  and  every  part  of  it,  by  any  means 
which  will  not  substantially  and  permanently  exclude  any 
one  from  the  enjoyment  of  that  common  right.  The  means 
by  which  such  use  is  to  be  lawfully  had  cannot  be  par- 
ticularly defined,  because,  as  suggested  by  Vice  Chancellor 
Van  Fleet,  in  Halsey  \.  Railway  Co.,  2  Dick.  Ch.  Rep. 
880,  they  will  be  as  numerous  as  the  improvements  of  the 
age  and  new  wants,  arising  out  of  an  increase  in  popula- 
tion or  an  enlargement  of  business,  may  render  necessary. 

It  has  been  repeatedly  declared  by  the  courts  of  this 
State  that  the  use  of  the  public  easement  of  a  highway  by 
a  horse  railway  is  a  lawful  servitude,  and  therefore  is  not 
a  new  burden  of  the  soil  for  which  compensation  must  be 
made  to  the  owner,  the  reason  being  that  it  is  a  convenient 
and  beneficial^ means  of  passage  to  the  public  which  does 
not  prevent  the  accustomed  use  of  the  highway  by  others. 
On  the  contrary,  it  so  accommodates  and  facilitates  that 
use  that  it  more  than  compensates  of  the  slight  inconven- 
ience that  its  rails  and  the  necessity  of  permitting  it  to 
have  the  right  of  way  over  ordinary  vehicles  occasion.     It 
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is  a  means  of  use  which  stands  in  marked  distinction  from 
the  steam  railway  (though  the  difference  is  only  in  degree), 
whose  raised  rails,  noise,  speed  and  accompanying  danger 
have  led  the  courts  to  declare  it  to  be  incompatible  with 
the  common  use  of  the  highway,  and  therefore  an  addi- 
tional servitude,  for  which  the  owner  of  the  soil  must  be 
compensated.  Citizens'  Coach  Co,  v.  Camden  Horse  Rail- 
rood  Co.,  6  Stew.  Eq.  267. 

The  electric  street  railway,  as  now  ordinarily  in  use,  by 
cars  patterned  in  style  and  size  after  the  horse  railway  car 
stands   as  a  means    of    using    a    highway,    in    degree, 
between  the  horse  and  the  steam  railways.     As  in  case  of 
the  horse  railway,  its  rails  do  not  materially  interfere  with 
the  ordinary  use  of  the  highway.    While  its  motive  power, 
as  usually  applied,  exceeds  in  capacity  that  of  the  horse 
railway,  and  the  noise  and  danger  attending  its  operation 
are  greater,  they  do  not  extend  to  the  power,  noise  and 
danger  of  the  steam  locomotive,  with  its  attendant  train  of 
cars.     Its  capacity  for  speed  is  great,  but  that  is  subject  to 
municipal  control.     I  do  not  now  deal  with  future  possi- 
bilities in  the  management  of  the  electric  railway.    It  may 
readily  be  conceived  that  the  greater  motive  power  it 
possesses   may  some  time  induce  an  attempt  to  use  the 
highways  by  trains  of  cars,  or  by  rails  and  cars  of  such 
character  and  size  as  to  practically  work  all  evils  of  the 
steam  railway,  and  that  there  will  be  inaugurated  systems 
of  through  cars,  in  furtherance  of  rapid  transit  between 
distant  points,  which  will  crowd  and  burden  the  street  to 
the  inconvenience  and  obstruction  of  its  other  uses,  with- 
out any  accommodation  to  the  ordinary  local  use  of  the 
street,  and  thus  the  degree  of  incompatibility  with   the 
common  use,  may   be  so  raised  that  the  courts  will  be 
obliged  to  distinguish  between  methods  of  use  and  declare 
against  some  as  creating  an  additional  servitude  of  tho 
land  occupied  by  the  highway,  the  crucial  test  for  th^t  dis- 
tinction being  whether  the  use  contemplated  is  compatible 
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with  the  purpose  for  which  the  common  highway  wi 
originally  designed.  But  such  use  is  not  at  present  tl 
normal  operation  of  the  electric  street  railway,  and  it 
not  claimed  that  any  such  abnormal  conditions  exist  in  t 
case  under  consideration. 

Basing  their  conclusions  upon  the  contemplation  of  t 
customary  u&^e  of  the  electric  street  railway,  the  courts  ha 
regarded  that,  as  operated  by  the  trolley  system,  it 
not  an  additional  burden  upon  the  soil  in  the  comn 
highway.  Hahey  v.  Railway  Co,,  mpra;  Tinfgavt 
ItaUway  Co.,  16  R.  I.  668;  Detroit  City  Bailw 
Co.  \.  Mills,  85  Mich.  634;  Lockhart  v.  Craig  Sir 
Itailway  Co.,  139  Pa.  St.  419;  Hudson  River  Ti 
I>hone  Co.  v.  Watervliet  Turnpike  &  Bailroad  i 
135  N.  Y.  393,  407;  Mount  Admns  and  Eden  Pc 
Inclined  ItaUway  Co.  v.  Winslow,  3  Ohio  C.  C.  4 
The  first  cited  of  these  cases  is  the  utterance  of  this  coi 

But  it  is  a  work  of  supererogation  at  this  time  to  ti 
this  question  as  more  than  an  unsettled  and  doubtful  o 
It  is  at  least  that.  The  present  application  is  to  disso 
a  preliminary  injunction  which  will  not  be  suffered 
stand  in  the  protection  of  the  complainant  from  a  use 
the  street  by  the  defendant  which  may  or  may  not  invi 
its  property  rights.  Unless  the  invasion  be  clear,  * 
injunction  must  be  dissolved.  Citizens  Coach  Co.  y.  Cc 
den  Horse  Railroad  Co. ,  supra ;  Haggeriy  v.  Les^  18  St< 
Eq.  255. 

But  it  is  urged  that  the  poles,  planted  within  the  ci 
lines  of  the  sidewalk  to  support  the  overhead  wires,  are 
lea&t  an  invasion  of  private  property. 

The  sidewalks  are  parts  of  the  highway,  subject  to  i 
public  easement.  They  are  set  apart  prinoipallj  for  i 
by  pedestrians.  They  are  defined  by  the  curb  lin 
beyond  which  vehicles  may  not  go,  and  at  which,  expc 
ence  has  taught,  lamp,  hitching  and  awning  posts,  shu 
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trees  and  the  like,  may  be  planted  without  inconvenience 
either  to  pedestrians  or  vehicles.  At  that  place  the  lamp- 
poet,  which  provides  a  means  to  light  the  highway  and 
thus  facilitate  its  use,  has  not  been  regarded  as  an  addi- 
tional burden  upon  the  soil,  and,  upon  similar  considera- 
tion, it  becomes  difficult  to  perceive  why  the  poles  which 
accommodate  a  convenient  use  of  the  highway  by  a  street 
railway  are  to  be  regarded  differently.  It  is  to  be  remem- 
bered, however,  that  the  abutting  land  owner  ordinarily  has 
aomething  more  of  property  than  the  ownership  of  the  mere 
fee  of  the  soil  in  the  sidewalk.  By  the  laws  and  usages 
of  ihe  State  the  sidewalk  has  in  a  degree  been  regarded  as 
an  appendage  to  and  a  part  of  the  premises  abutting  upon 
it,  and  as  so  essential  to  the  beneficial  use  of  tuch  prem- 
ises that  its  improvement  is  properly  imposed  upon  the 
owner  of  the  abutting  land.  HaUey  v.  Rapid  Transit  SireH 
Bailway  Co.,  9upra;  Agens  v.  Newark,  8  Vr.  415;  Wetter 
T.  McCormiek,  8  Vr.  397.  It  follows  that  if  such  improve- 
ment of  the  sidewalk,  or  constructions  under  it,  which  the 
land  owner  shall  lawfully  make  in  pursuance  of  his  duty 
to  the  public,  or  for  his  own  private  convenience,  be  expen- 
siTe  in  character,  so  that  substantial  damage  will  result  to 
Iiim  from  the  planting  of  the  trolley  poles,  a  serious  ques- 
tion will  arise  whether  there  will  not  be  a  taking  of  his 
property  for  which  he  must  be  compensated,  and  a 
threatened  invasion  sufficiently  serious  to  induce  this 
^W*%  interference.     But  that  question  is  not  presented 

• 

'Q  this  case.  It  does  not  appear  that  the  complainant  has 
improved  the  sidewalk  in  front  of  its  property  so  that  the 
planting  of  the  poles  will  substantially  or  seriously  damage 
^uch  improvement,  or,  indeed,  that  it  has  improved  them 
•taU. 

Another  consideration  borne  in  mind  is  that  the  abutting 
property  owner  has  the  right  of  ingress  to  and  egress  from 
his  property  by  means  of  the  street,  in  a  manner  which 
will  accord  with  the  lawful  purposes  to  which  he  devotes 
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his  property,   and  also  to  a  reasonably  available  way 
through  the  highway  to  the  several  stories  of  his  building 
in  cases  of  emergencies,  like  fire.    He  also  has  the  right  \o 
light  and  air  from   the  highway.      And  he    cannot  be 
deprived  of  either  of  these  rights  by  the  placing  of  poles  or 
erection  of  wires  without  compensation  being  made  to  him. 
Paterson  Bail  way  Co.  y.  Orundy,  6  Dick.  Cb.  Rep. 
213,  223.   No  question  touching  these  rights  is  presented  al 
this  time. 

Upon  the  subject  of  the  rights  thus  far  considered 
the  Supreme  Court  of  this  State,  in  the  recent  case  o 
StfUe,  Boeblinff,  Pran.  ▼•  Board  of  PuMio  Works  ^ 
the  City  of  Trenton,  29  Atl.  149,  which  was  presented  ii 
shape  of  an  application  to  vacate  the  stay  of  proceeding 
incident  to  the  issuance  of  a  writ  of  certiorari  for  the  reviei 
of  an  ordinance  purporting  to  grant  the  right  to  erect 
trolley  road  in  front  of  the  prosecutors,  in  granting  tb 
motion  declare  as  follows : 

*'(1)  It  is  doubtful  whether  the  prosecutors,  as  abuttin 
owners,  have  in  the  street  any  right  which  is  violated  b; 
the  erection  and  maintenance  of  trolley  poles  and  win 
in  front  of  their  premises,  under  legislative  authority." 

Passing  to  the  statt^  of  the  complainant  as  the  owner  ( 
the  railroad  authorized  to  cross  the  street,  I  there  also  fa 
to  find  an  invasion  of  any  right. 

Its  right  to  cross  Cooper  street  is  precisely  that  whic 
was  considered  by  Vice-Chancellor  Van  Fleet  in  Lehig 
Valley  Railroad  Co.  v.  Orange  Water  Co.,  15  Stew.  Eq.  20( 
where  he  said:  **  Where  a  right  to  cross  or  occupy 
public  highway  is  granted  by  implication,  the  corporatio 
can  occupy  only  so  much  of  the  public  easement  as  ma 
be  reasonably  necessary  to  enable  them  to  accomplish  tl 
purposes  for  which  they  were  created.  Beyond  this  the 
cannot  go,"  etc.  The  pre-existing  public  right  and  coi 
venience  of  the  highway  emphasize  the  utility  of  this  ruli 
Township  of  Raritan  v.  Port  Reading   Railroad  Co.,  4  Did 
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Ch.  Rep.  11,  13.  The  exercise  of  the  right  to  cross  does 
not,  of  necessity,  exclude  the  public  from  the  enjoyment  of 
the  highway  at  the  point  of  crossing  further  than  to  permit 
(ho  lawful  operation  of  the  railroad.  The  high  rate  of 
speiHi  and  the  dangerous  character  of  the  trains  run  over 
(he  crossing  necessitate  that  in  the  operation  of  its  railroad 
(he  complainant  shall  have  the  right  of  way,  to  be  exercised 
in  accordance  ¥rith  the  requirements  of  law,  and  imposes 
the  duty  upon  the  public,  in  the  use  of  the  highway,  as  the 
nilroad  crossing  is  approached,  to  stop,  look  and  listen,  in 
order  that  the  right  of  the  railroad  may  be  safely  accorded 
to  it.  But  there  is  nothing  in  the  right  which  otherwise 
limits  the  use  x)f  the  highway  by  the  public  or  restricts  the 
increase  of  the  volume  of  that  use,  either  in  the  manner 
originally  exercised  or  through  conveniences  which  inven- 
tion may  from  time  to  time  provide.  It  follows  from  the 
conclusion  that  the  use  of  the  street  by  the  electric  car,  as 
it  is  now  usually  operated,  is  within  the  purposes  for 
'^Iiich  the  highway  was  created,  that  such  car  is  not  to  be 
excluded  from  the  point  in  that  highway  where  the  railroad 
luay  cross  it.  It,  like  other  passers  in  the  street,  must  con- 
form with   the   requirements   which    the    railroad   right 

• 

imposes  —  stopping,  if  necessary,  looking,   listening  and 
yielding  the  right  of  way. 

Nor  do  I  perceive  any  tenable  objection  to  the  suspension 

of  tlie  trolley  wire  over  the  railroad  crossing  at  a  sufficient 

iieigbt.     In  the  present  instance  it  is  not  suggested  that 

tlie  elevation  intended  will  be  insufficient  to  permit  tho 

proper  operation  of  the  complainant's  road. 

It  is  insisted  that  the  defendant  has  not  strictly  complied 
vrith  the  statute  to  obtain  the  right  to  lay  its  rails  and 
operate  its  cars  in  Cooper  street. 

In  absence  of  any  attempt  upon  the  part  of  the  defend- 
ant to  take  property  of  the  complainant  for  its  uses,  this 
dbjection,   if  well  founded,   is  without  force.      It    goes 
VOL.  V — 10. 
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iTierely  to  show  that  the  defendant's  work  will  be  a  public 
nuisance.  But  it  does  not  exhibit  a  nuisance  against 
which  the  complainant  may  appeal  to  this  court. 

If  that  which  the  defendant  proposes  to  do  will  not  work 
some  special  damage  to  the  complainant,  differing  in  kind 
from  the  damage  which  the  complainant  will  suffer  in 
common  with  all  other  members  of  the  community,  it  btf 
no   standing  to   ask   for   injunction   merely  because  the 
defendant  proceeds  ultra  vires.    Remedies  to  restrain,  abate 
or  punish  a  public  nuisance  are  to  be  invoked  by  the  pulH" 
lie  officials  who  are  charged  with   duty  in   that  respec* 
(Toivnship  of  Raritan  v.  Port  Reading  Railroad  Co.,  supra), 
and  not  by  a  mere  volunteer,  who  is  without  special  causo 
of  complaint.     (  Van  Wegenen  v.  Cooncy,  18  Stew.  Eq.  26.  3 

The  injunction  will  be  dissolved,  with  costs. 


Note.— See  note  to  Jiorden  v.  Atlantic  HighimidB  Ry.  Co,,  po$t. 
This  case  is  cited  in  State,  Kennelly,  Proa.,  v.  Jer§ey  City,  post. 


The  State  op  New  Jersey,  John  Kennelly  et  al.  PROS.f 
v.  The  Mayor  and  Aldermen  op  Jersey  City  and  th* 
North  Hudson  County  Railway  Company. 

New  Jersey  Supreme  Court,  Nov,  S,  1894, 

Electrio  street  railway.—  Municipal  control.—  ABumNO  owkebs.- 

Certiorari.— Statutory  oonstruction. 

(Head  note  by  the  court) : 

The  trolley  system  of  propelling  street  cars,  as  at  present  used  for  the 
transportation  of  passengers  through  the  streets  of  a  city,  is  within  the 
public  easement  over  urban  highways.    .    .    . 

When  a  statute  expressly  authorizes  a  municipal  board  to  designate  the 
number  of  street  railway  tracks  that  shall  be  laid  in  any  street,  lane,  or 
avenue  of  the  city,  the  court  cannot  set  aside,  as  unreasonable,  an  ordi* 
nance  which  authorizes  the  laying  of  double  tracks. 
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When  g  statute  forbids  the  laying  of  any  railway  tracks  in  any  streel 
onleflB  the  consent  of  the  governing  municipal  board  be  first  obtained, 
the  board  must  know  what  particular  tracks  are  to  be  laid  before  it  givei 
ooosent 

The  general  rule  is  that  the  word  "  may  "  imposes  a  duty,  whenever  it  is 
employed  in  a  statute  to  delegate  a  power,  the  exercise  of  which  la 
important  for  the  protection  of  public  or  private  interests.    The  word  ia 

soused  in  the  act  of  March  11, 1893  (P.  L.  1898,  p.  241). 
The  owners  of  the  fee  simple  of  land  in  a  street  may  prosecute  a  certiorari  to 

teit  the  legality  of  a  municipal  ordinance  purporting  to  authorize  a 

railway  company  to  place  rails,  poles,  and  wires  on  their  land  in  the 

street 
Cues  of  this  series  cited  in  opinion  appear  in  bold  faced  type:  Newark 

But.  Rg  Co,  V.  BU)ek,  vol.  4,  p.  523;  HaUey  v.  Rapid  Tran$,  St.  Ry,  Co,, 

n)1.8,p.  288;  Psilerson i2y.  Co.  ▼.  Grundy,  vol. 4, p.  178 ;  W€9t  Jersey  R. 

Co.  V.  Camden,  <to.  R,  Co,,  vol.  6,  p.  187. 

Charles  L.  Corbin  and  Gilbert  Collins,  for  prosecutors. 
A.  Q.  Oarretson,  for  defendants. 

Dixon,  J. :  The  board  of  street  and  water  commissioners 
^^  Jersey  City,  having  on  March  5,  1894,  passed  an  ordi- 
'^^nce  giving  the  North  Hudson  County  Railway-  Com- 
pany permission  to  lay  tracks,  erect  poles  and  string  wires 
^^  several  streets  of  the  city  —  among  them,  Grove  street 
^^om  Pavonia  avenue  to  the  Hoboken  line — the  prosecutors, 
^^Wning  property  on  that  street,  sued  out  this  certiorari  to 
^st  the  legality  of  the  ordinance. 

A  fundamental  question,  lying  at  the  basis  of  matters 
which  we  must  consider  in  passing  upon  the  objections  of 
the  prosecutors,  is  whether  the  trolley  system  of  propelling 
street  cars,  involving,  as  it  does,  the  erection  of  poles  and 
wires  on  land,  the  fee  of  which  is  private  property,  is 
within  the  public  easement  over  urban  highways.  In  our 
judgment,  it  is.  That  easement  includes  the  right  to  use 
the  street  for  purposes  of  passage  by  the  public,  and  there- 
fore to  employ  any  means  directly  conducive  to  that  end, 
which  do  not  substantially  interfere  with  the  customary  use 
of  the  street  by  any  portion  of  the  public,  or  with  the 
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recognized  rights  of  abutting  owners.     The  cars  propelled 
bv  the  trolley  system  do   not  materially  differ,  either  in 
appearance  or  use,  from  the  ordinary  horse  cars.    Thej  are 
permitted  to  go  along  the  streets  in  such  manner  only  as 
is  compatible  with  the  customary  modes  of  travel  by  others 
of   the    public.      Newark  Passenger  Railway  Co.  t. 
Block,  55  N.  J.  Law,   605.      And  the  tracks,  poles  and 
wires   cause   no  greater  detriment  to  adjoining  property 
than  do  the  tracks,  sewers,  pipes,  posts  and  trees,  which, 
undisputably,  the  public  may  authorize  to  be  phiced  in  the 
street.     These  considerations,  we  tliink,  lead  to  the  conclu- 
sion reached  by  the  learned  vice-chancellors  of  this  State  in 
Halseyyr.Baiy id  Transit  Street  Railway  Co.,  47  N.  J. 
Eq.    380,    391,  and  PaterMon  Railway  Co.  v.  Grundy, 
51  N.  J.  Eq.  213,  228,  and  by  the  learned  chancellor  in 
West  Jersey  R.  Co.  v.  Camden  G.  &  W.  Ry.  Co.   (N.   J. 
Ch.)  29  Atl.  Rep.  423  — that  the  adoption  of  the  trolley 
system  for  the  conveyance  of  passengers  through  the  streets 
of  a  city,  does  not  necessitate  the  invasion  of  any  private 
right.^ 

We  proceed  now  to  examine  the  objections  presented 
by  the  prosecutors. 

The  first  is  that  the  ordinance  was  passed  without  notice 
to  the  owners  of  property  along  the  line  of  the  street.  It 
is  impossible  to  frame  a  universal  rule,  in  determining  when 
individuals  are  absolutely  entitled  to  notice  of  the  proceed- 
ings of  public  agencies.  Like  **  due  process  of  law,"  it 
seems  to  bo  a  mixed  question  of  abstract  justice  and 
established  usage.  Sometimes  it  is  said  that  such  notice  is 
requisite  in  all  judicial  proceedings,  but  not  in  those  which 
are  legislative  or  ministerial.  With  regard,  however,  to 
the  acts  of  corporate  bodies  invested  with  governmental 
powers,  these  terms  are  often  very  shadowy,  and  some- 
times appear  to  be  applied  to  such  acts  merely  on  a 
hypothesis  that  notice  to  private  persons  is  or  is  notdeemnd 
essential.     Generally,  I  think,  it  may  be  said  that,   wh'»n 
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private  rights  are  involyed,  notice  must  be  given  to  the 
parties  interested.  Yet  not  always;  for  the  question 
whether  the  power  of  eminent  domain  shall  be  exerted  over 
tlie  property  of  A  or  of  B  is  conclusively  decided  without 
.lotice  to  either,  although  that  certainly  involves  private 
rights.  The  counterpart  of  the  general  rule  above  sug- 
gested is,  I  believe,  of  universal  application  —  that,  when 
private  rights  are  not  involved,  notice  to  private  persons  is 
not  essential.  The  matters  dealt  within  the  ordinance  now 
under  review,  and  of  which  complaint  is  made,  the 
adoption  of  the  trolley  system,  and  the  laying  of  double 
tracks  in  the  street,  do  not  involve  private  rights.  It  may 
be  that  the  legitimate  use  of  the  street  by  the  abutting 
owners  will  interrupt  the  passage  of  cars  upon  double 
tracks  more  frequently  than  it  would  if  there  were  only  a 
single  track ;  but,  as  we  have  seen,  the  private  right  will 
not,  on  that  account,  be  diminished.  The  public  using 
he  tracks  must  put  up  with  the  interruption.  Rafferty  v.  Cen- 
tral Traction  Co.,  147  Pa.  St.  579.  If  this  ordinance  defined 
the  position  of  the  poles,  and  thus  determined  whether  the 
possible  inconvenience  which  they  might  occasion  should 
be  borne  by  one  abutting  owner,  rather  than  another,  then, 
perhaps,  as  is  intimated  in  the  equity  case  before  men- 
tioned, private  rights  would  be  so  concerned  as  to  require 
notice.  But  the  ordinance  attempts  no  such  location. 
Notice,  therefore,  was  not  necessary,  unless  prescribed  by 
the  statutes  under  which  the  municipal  authorities  were 
acting.  These  statutes  are  the  charter  of  the  Jersey  City 
A  Hoboken  Horse  Railroad  Company  (P.  L.  1859,  p.  550), 
an  act  transferring  all  its  powers,  privileges  and  franchises 
to  tlie  North  Hudson  County  Railway  Company  (P.  L. 
1874,  p.  1264),  and  a  supplement  to  **  An  act  concerning 
street  railroad  companies"  (P.  L.  1893,  p.  241).  None  of 
these  acts  directs  notice  to  be  given. 

The  prosecutors'  next  objection  is  that  the  company  has 
not   filed  a  map   or  survey  of  its   route.     The  complete 
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answer  is  that  none  need  be  filed.     P.  L.  1874,  p.  1264, 
sec.  4. 

Another  objection  is  that,  in  authorizing  a  double  track, 
the  ordinance  is  unreasonable,  in  view  of  the  narrowness 
of  the  street  and  its  other  uses.  The  act  of  1859,  above 
referred  to  (P.  L.  1859,  p.  550,  sec.  7),  expressly  empowers 
the  city  authorities  to  designate  the  number  of  tracks  that 
shall  be  laid  in  any  street,  lane  or  avenue  of  the  city. 
This  delegation  of  power  is  too  specific  to  permit  the  court 
to  overturn  the  ordinance  on  the  ground  stated.  Hayna 
V.  Cape  May,  50  N.  J.  Law,  55 ;  Trenion  Horse  22.  Co.  v. 
Inhabitants  of  City  of  Trenton,  53  N.  J.  Law,  132. 

It  is  further  objected  that  the  ordinance,  in  empowering 
the  company  to  construct  *'  any  and  all  necessary  curves, 
sidings,  cross-overs  and  switches,  that  may  be  required 
for  the  proper,  safe  and  economical  operation  of  the  rail- 
way,"  is  unreasonably  vague,  and  delegates  a  discretion 
which  the  municipal  board  itself  was  bound  to  exercise. 
This  objection  is  valid.  The  act  of  1859  (section  7)  and 
the  act  of  1874  (page  1264,  sec.  3)  forbid  the  laying  of 
any  track  or  tracks  along  any  street  unless  the  consent  of 
the  governing  municipal  body  be  first  obtained.  We  think 
this  language  fairly  implies  that  the  public  body  shall 
know  what  particular  tracks  the  company  propose  to  lay, 
before  it  determines  whether  it  will  consent  or  not.  Only 
in  this  way  can  the  public  representatives  give  to  public 
interests  that  protection  which  the  Legislature  designed. 

The  last  objection  to  be  considered  is  that  the  ordinance 
does  not  prescribe  the  manner  in  which,  or  places  where, 
the  poles  shall  be  located,  or  the  manner  in  which  wires 
shall  be  strung  thereon.  This  objection  rests  upon  the 
third  section  of  the  supplement  of  1893,  before  mentioned 
(P.  L.  1893,  p.  241),  which  enacts  that  the  municipal 
authorities  may,  when  they  deem  it  proper,  authorize  the 
use  of  poles  to  be  located  in  the  public  streets,  with  wires, 
etc.,  **  and  when   a  board  grants  such  authority  it   may  in 
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such  case  prescribe  the  maoDer  in  which  and  the  places 
where  such  poles  shall  be  located,  and  the  manner  in  which 
the  wires  shall  be  strung  thereon,  and  the  same  may  be 
authorized  and  prescribed  by  ordinance.''    The  question 
at  once  arises  whether  the  language,  **  it  may  in  such  case 
prescribe  the  manner/'  etc.,  imposes  a  duty  on  the  public 
body,  or  merely  clothes  it  with  a  discretionary  power. 
Ordinarily,  the  word  **  may  "  implies  permission  only,  but 
it  is  often  construed  to  be  mandatory.    It  is  noticeable  that 
in  this  very  section  the  term  is  used  in  both  senses,    in  the 
first  clause  (that  the  municipal  authorities  may,  when  they 
deem  it  proper,  authorize  the  use  of  poles,  etc. ),  it  clearly 
was  intended  to  vest  the  authorities  with  discretionary 
power,  while  in  the  last  clause  ('*  and  the  same  may  be 
authorized  and  prescribed  by  ordinance")  the  term  is  man- 
datory, and  in  no  other  mode  can  the  power  be  exercised. 
The  sense  of  the  word  in  the  middle  clause,  now  under  con- 
sideration, is  less  clear.     But  I  think  it  is  mandatory. 
The  general  rule  is  that  this  force  will  be  given  to  the  word 
whenever  it  is  employed  in  a  statute  to  delegate  a  power, 
the  exercise  of  which  is  important  for  the  protection  of 
public  or  private  interests.    Sedg.  St.  Const.  438 ;  New  York 
▼.  Furze,  3  Hill,  612;  State  y.  Mayor,  etc.,  of  City  ofBayonne, 
66  N.  J.  Law,  297 ;  14  Am.  &  Eng.  Enc.  Law,  979.     It  is 
undoubtedly  of  importance  to  public  interests   that  the 
poles  and  wires  which  are  to  convey  so  dangerous  an  agent 
as  electricity  through  the  public  streets  should  be  properly 
placed  and  constructed.     This  is  not  secured  by  the  pro- 
visions of  this  ordinance,  which  merely  require  the  poles 
to  be  erected  on  the  sidewalk  adjacent  to  the  curb  line,  and 
the  wires  to  be  suspended  17  feet  above  the  grade  of  the 
street.     For  this   reason,   also,  the   ordinance   is  illegal. 
The  defendants  suggest  that  the  prosecutors  have  no  stand- 
ing to  question  the  legality  of  the  ordinance.     But  when 
it  is  remembered  that  the  railway  company  is  intending 
to  place  tracks,   poles  and  wires  upon  the  lands  of  the 
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prosecutors,  and  that  it  has  no  right  to  do  so,  except  under 
public  authority  lawfully  conferred,  it  becomes  evident 
that  the  prosecutors  are  entitled  to  question  the  legality 
of  the  authorization.  Read  v.  City  of  Camden,  54  N.  J. 
Law,  347.  So  far  as  it  purports  to  affect  the  lands  of  the 
prosecutors,  the  ordinance  must  be  set  aside. 


NoTS.^  See  note  to  Borden  ▼.  Atlantic  ILghland9  By.  Co,^  poet. 


Mary  E.  Simmons  v.  The  City  op  Toledo  et  al. 

Luea9  Co.  Ohio,  Circuit  Court,  March  term,  1890;  affirmed  by  Sn^eem 

Oourt,  without  opinion,  June  IS,  18 jJ^ 

(8  Ohio  Cir.  Ct  Rep.  035.) 

ELBCrBIO  8Ti  EET  RAILWAY.— ABUTTINa  OWNERS.— iMTKRrEBXNGI. 

The  maintenance  of  poles  to  support  the  wires  of  a  trolley  street  xaflwiy 
does  not  impose  a  new  burden  for  which  abutting  owners  are  entitled  to 
compensation ;  nor  are  they  entitled  to  injunction  restraining  the  eveo* 
tion  of  such  poles,  in  absence  of  proof  that  poles  are  to  be  so  located  if 
to  obstruct  ingress  and  egress  to  and  from  their  premises. 

Upon  the  claim  that  the  telephone  service  at  plaintiflTs  house  would  be 
interfered  with  by  induction  from  the  trolley  wire,  held,  that  the  danger 
was  not  sufficiently  clear  to  warrant  an  injunction. 

Taggart  ▼.  Netcport  St,  Ry,  Co,,  8  Am.  Electl.  Cas.  806,  cited  with  appfo* 
▼al  and  quoted  at  length. 

Charles  Pratt  and  Baker,  Smith  &  Baker,  for  plaintiJBT. 

Orville  S.  Brumhack,  Frank  H.  Hurd  and  John  F.  Kumler, 

for  defendants. 

Haynes,  J.  (orally) :  The  petition  for  cause  of  action  sets 
up  certain  matters  in  regard  to  a  proposed  electric  street 
railroad  that  it  is  the  intention  of  certain  of  the  defendants 
to  build  in  Huron  street — matters  which  are  set  up  by  the 
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proper  ayermenis,  and  the  fact  that  Mrs.  Simmons  is  the 
owner  of  property  upon  that  street,  and  raises  four  ques- 
tions, which  are  stated  in  the  brief  of  counsel  for  plaintiff: 


Third.  The  city  of  Toledo  has  no  power  to  authorize  the 
erection  of  poles  and  wires  and  the  building  of  other 
structures  and  appliances  for  the  purpose  of  transmitting 
power  over  naked,  uninsulated  wires  for  the  purpose  of 
propelling  streets  car. 

Fourth.  The  construction  and  operation  of  the  necessary 
ippliances  and  apparatus,  and  the  use  to  which  the  same 
are  put  in  the  operation  of  an  electric  street  railway, 
materially  injures  and  interferes  with  the  property  upon 
the  line  of  the  street,  and  constitutes  an  additional  burden, 
for  which  compensation  must  be  made  before  such  appar- 
atus and  appliances  can  be  constructed. 

The  third  point  is,  that ''  the  common  council  exceeded 
its  power.''  It  is  said  that  the  common  council  had  no 
power  to  grant  this  franchise ;  that  it  was  a  new  and  addi- 
tional burden  upon  the  street,  a  new  and  additional  use  of 
the  street,  not  contemplated  in  the  original  use  of  the 
street,  as  we  understand  it,  and,  unless  express  power  can 
be  shown  to  have  been  granted  by  the  Legislature,  the  city 
^"ncil  had  no  power  to  grant  the  franchise. 

That  the  city  council  have  the  power  to  grant  to  the  use 

of  the  public  upon  the  streets  —  to  a  corporation  —  to  build 

therein  or  to  use  the  street  for  the  purpose  of  constructing 

4  railroad,  there  is  no  question  under  the  decisions  of  the 

Supreme  Court  of  Ohio,  as  it  has  been  tested.     Really,  in 

our  judgment,  the  only  point  in  the  case  is  this :  that  the 

Qsing  of  it  for  the  placing  of  poles  in  the  street  to  support 

the  electric  wires  becomes  a  new  and  additional  burden, 

and  not  one  contemplated,  and,  therefore,  should  be  given 

bv  grant  of  Legislature  in  the  first  instance.    We  are  of  the 

Oj  in  ion  on  that,   as  has  been  stated  in  a  decision  that  I 
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have  before  me,  that  the  use  of  poles  for  the  support  of 
electric  wires  for  the  purpose  of  propelling  cars  upon  this 
road,  is  not  a  new  or  additional  burden ;  it  is  only  incident 
to  the  use  of  the  road  for  the  purpose  of  street  cars  to  be 
propelled  by  electricity,  and  that  in  that  view  of  the  case, 
when  the  city  grants  to  an  electric  railroad  the  right  to  use 
the  street  for  railway  purposes,  the  right  goes  with  it  to 
use  and  erect  these  pole». 

In  connection  with  that  comes  the  question  of  this  new 
and  additional  burden.  I  desire  to  read  from  this  author 
ity,  because  it  seems  to  state  it  so  well.  I  will  read  from 
The  Atlantic  Reporter,  vol.  19,  p.  326  {Ttiggari  et  oLi. 
Neiopart  Street  By.  Co.): 

[Here  is  quoted  in  full  the  last  part  of  the  opinion  in  the 
case  cited,  commencing  with  the  paragraph  on  page  310 
of  volume  3,  Am.  Electl.  Cas. :  '*  The  fourth  ground," 
etc.] 

The  road  in  question  is  to  be  built,  as  we  understand  it, 
through  the  center  line  of  Huron  street.  We  do  not  lecol- 
lect  that  there  is  any  testimony  to  show  that  it  goes  any 
nearer  to  this  lot  than  the  center  of  the  street;  nor  is  there 
any  testimony  to  show  that,  in  passing  through  the  street, 
it  will  be  a  hindrance  to  the  entrance  upon  the  lot  of 
plaintiff.  The  obstruction  contended  for,  as  we  understand 
it,  is,  that  the  poles  themselves  may  be  an  obstruction,  but 
it  does  not  appear  that  any  poles  will  be  set  in  front  of  this 
lot  or  that  by  necessity  they  must  be  erected  in  front  of 
that  lot.  If  a  case  should  arise  where  they  should  attempt 
to  place  a  pole  directly  in  front  of  the  front  gate  or  steps 
where  it  might  be  an  obstruction  to  a  safe  and  proper 
egress  and  ingress  to  the  lot,  it  might  make  a  case  where 
the  party  would  have  a  right  to  redress  by  way  of  injunc- 
tion. The  presumption  is  that  the  parties,  in  placing  these 
poles,  will  place  them  so  as  not  to  interfere  with  egress  or 
ingress  to  the  respective  lots. 


and  that  is  the  uae  of  the  telephone  in  plaintitt's 
and  the  interference  of  telephone  wires.     The  teati- 

as  we  remember  it,  is  that  the  telephone  wire  ia 
t  to  this  house  from  the  office  by  a  line  which  ruiia 
k  the  alley  between  Huron  street  and  the  street  next 
T  BOnth;  that  it  crosses  directly  over  Huron  street  to 
I  either  upon  the  plaintiff's  house  or  an  adjoining 
and  then  is  carried  to  the  house  of  the  plaintiff,  so 
le  danger  from  induction  is  very  slight,  the  testi- 
ibows.  We  are  very  clear  in  our  minda  that  the 
my  does  not  show  that  there  is  any  sufficient  danger 

would  call   for  interference  upon   the  ground  of 

from  electricity  from  the  telephone  wire,  or  that 
Iroad  wire  passing  through  would  be  likely  to  injure 
y  who  might  be  at  the  telephone.  It  is  true  that  a 
wire,  uninsulated,  if  it  should  come  in  contact  with 
ephone  wire,  might  throw  off  a  very  large  amount 
irici^,  but  we  see  no  reason  why  these  wires  may 
carried  over  the  streets  in  such  a  way  that  there  is 

and  ordinary  liability  of  their  coming  in  contact, 
□ts  are  liable  in  a  great  many  things  we  uae  in  our 

daily,  as,  for  inatance,  artificial  and  natural  gas. 
was  some  evidence  tending  to  show  induction  of  the 
in  the  neighborhood  of  Adams  street  and  Huron 
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Tliat  heretofore,  to  wit,  on  or  about  the  months  of 
,  November  and  December,  18U1,  said  defendant 
tion,  in  violation  of  plainti£f's  rights  and  against 
les,  did  unlawfully  build,  conatruct  and  put  down 
)f  electric  street  railway  from  the  United  States 
ce,  on  Alamo  Plaza  and  Avenue  E,  in  said  city  of 
tonio,  along  Avenue  E,  to  Austin  street;  thence 
aid  Austin  street  to  Grand  avenue;  thence  along 
Avenue  to  River  avenue;  and  thence  along  said 
ivenue  outside  of  the  corporate  limits  of  the  said 

San  Antonio  to  the  suburban  town  known  as 
<  Heights,'  at  the  head  waters  of  the  Son  Antonio 
md  that  said  line  of  street  railway  was  built  from 

Heights  along  River  avenue  to  Grand  avenue, 
frand  avenue  to  Austin  street,  then  down  Austin 
J  Avenue  E,  and  to  the  post-office.  That  said  line 
It  railway  runs  along  and  upon  Grand  avenue  on 
■th  side  of  block  thirty-eight  (38),  and  turns  into 
street,  and  runs  along  and  upon  Austin  street,  on 
t  aide  of  said  block  thirty-eight  (38) ;  and  that  on 
e  of  street  railway  said  defendant  operates,  controls, 
»  and  runs  electric  cars  and  motors  for  the  purpose 
sporting  passengers  and  freight  for  hire  and  profit 
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alho  owned  a  largo  rock  store  house  and  a  small  frame  store 
building  located  upon  said  lots  fourteen  (14)  and  fifteen 
(15)  in  said  block  thirty-eight  (38),  and  fronting  east  on 
the  west  side  of  Austin  street,  which  have  been  used  and 
rented  for  storerooms  for  the  retailing  of  merchandise; 
that  said  premises  and  improvements,  at  the  time  the  said 
defendant  built,  constructed  and  laid  down  said  railwaT 
track  in  front  of  said  block  thirty-eight,  were  of  the  valae 
of  $20,000. 

''  (6)  That  said  Austin  street  is  only  about  forty  feet 
wide,  and,  before  said  defendant  built  said  line  of  street 
railway,    another  corporation,    to   wit,    the   San   Antonio 
Street  Railway  Company,  already  had  a  double  track  elec* 
trie  street  railway  upon  said  Austin  street,  operating  a  line 
of  electric  street  railway,  motors  and  cars  from  that  por* 
tion   of  the  city  of  San  Antonio  known  as  *  Government 
Hill'  to  the  corner  of  Soledad  and  Houston  streets,  and 
another  line  of  electric  motors  and  cars  using  the  same 
track,  and  running  from  the  Southern  Pacific  or  Sunset 
depot  to  a  suburban  town  outside  of  the  city  limits  of  the 
city  of  San  Antonio,  known  as  *  Lake  View, '  both  of  said 
lines,  so  belonging  to  said  San  Antonio  Street  Railway 
Company,  using  said  double  line  of  railway  track,  running 
along  and  upon  and  occupying  the  greater  portion  of  the 
center  of  said  Austin  street  on  the  east  side  of  said  block 
thirty-eight,  to  Tenth  street,  on  the  south  side  of  block 
thirty-eight,  thence  down  said  Tenth  street  to  Avenue  C, 
and  on   through   the  city  to  the  respective  «nds  of  said 
lines;  that  said  San  Antonio  Street  Railway  Company  runs 
its  said  cars  upon  the  said  Government  Hill  lines  at  regular 
intervals  of  about  five  minutes;  that  defendant  corporation 
built  its  said   line    of    railway    between    the    curbstono 
immediately  in  front  of  plaintiff's  property  and  the  western 
track  of  railway  belonging  to  said  San  Antonio  Street  Rail- 
way Company,  and  when  said  cars  are  running  upon  said 
defendant's  line  of  railway,  and  passing  in  front  of  plaint- 


g  up  orders  for  delivery  to  customers,  it  is  necessary 
1  and  unload  the  same  from  the  front  of  said  store- 
on  said  Austin  street;  that  the  coBstructing  and 
ng  of  said  line  of  street  railway  by  defendant  corpor- 
has  BO  completely  obstructed  the  said  street  as  to 
It  plaintiff  and  his  tenants  from  having  the  proper 
id  enjoyment  of  said  storerooms  and  premises. 
.)  That  defendant's  said  railway  track  in  front  of 
dock  thirty-eight,  and  in  front  of  plaintiff's  said 
tea,  are  kept  in  a  bad  and  dangerous  condition ;  that 
ladbed  is  allowed  to  get  so  badly  out  of  repair  that 
m1  T  rails  used  upon  said  track  are  frequently  sev- 
[iches  higher  thiui  the  street  for  almost  the  entire 
.  of  said  block  thirty-eight,  making  it  difficult  and 
rous  for  vehicles  of  any  kind  to  attempt  to  cross  the 

')  That  said  Austin  street  is  a  good  business  street, 
JirODged  with  people,  and  one  upon  which  the  traffic 
avel  is  very  large,  and  that  from  Tenth  street  north 
1  beyond  said  Sunset  depot  has  been  for  years  a 
lid  location  for  retail  business;  that  there  has  always 
k  strong  demand  and  good  prices  paid  for  storerooms 
tt  vicinity,  and  plaintiff  has  always  been  enabled, 
defendant  built  said  line  of  railway,  to  let  his  said 
Toms  and  premises  without  trouble,  for  a  profitable 
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ant's  said  track  is  kept,  a  large  portion  of  the  travel  and 
traffic  upon  that  part  of  said  street  has  been  discontinued, 
driven  away,   and  gone  elsewhere;  and,    plaintiff's  said 
storerooms  being  no  longer  desirable  as  a  business  location 
on  account  of  t]ie  construction  and  use  of  defendant's  said 
line  of  railway,  the  rental  and  market  value  of  plaintiff's 
said  property  has  greatly  depreciated,  to  plaintiff's  damage 
ten  thousand  dollars."     The  trial  court  sustained  a  gen- 
eral demurrer  to  the  petition,  and,  the  plaintiff  having 
declined  to  amend,  gave  judgment  for  the  defendant.    The 
plaintiff  below  having  sued  out  a  writ  of  error  to  the  Court 
of  Civil  Appeals,  the   judgment  was  reversed,    and  the 
cause  remanded. 

In  the  case  of  Texas  &  P.  Ry.  Co.  v.  Rosedale  St.  Ry.  Co., 
64  Tex.  80,  this  court  adopted  the  elaborate  and  able 
opinion  of  Judge  Watts,  of  the  commission  of  appeals,  in 
which  it  is  held  that  the  operation  of  a  horse  railway  upon 
a  public  street  was  not  an  additional  servitude,  and  thai 
the  owners  of  property  abutting  upon  the  street  could  not 
recover  damages  for  such  use,  when  the  railway  is  prop- 
erly  constructed  and  operated.  That  ruling  was  in  accorc 
with  all  the  decisions  up  to  that  time  with  one  or  tw< 
exceptions,  and,  though  there  seems  latterly  to  be  sonu 
disposition  to  question  the  correctness  of  the  doctrine,  it  h 
still  supported  by  the  great  weight  of  authority.  Since  th< 
decision  of  that  case,  much  capital  has  been  invested  ii 
street  railways  in  this  State,  the  value  of  which  might  b 
seemingly  impaired  by  a  contrary  ruling  at  this  time 
However  much,  therefore,  we  might  be  inclined  to  rul« 
differently,  were  it  an  open  question,  we  should  not  non 
feel  at  liberty  to  overrule  that  decision,  unless  convinces 
that  it  was  palpably  wrong.  With  the  exception  of  Ne'i 
York,  the  same  doctrine  seems  to  have  been  announced  ii 
the  courts  of  every  State  of  the  Union  in  which  the  ques 
tion  has  been  presented  for  decision.  See  Booth,  St.  Ry 
Law,  p.  82,  and  note  in  which  the  cases  are  cited. 
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The  construction  and  operation  of  an  ordinary  steam 
railway  upon  a  street  is  generally  regarded  by  the  courts 
as  an  appropriation  of  such  street  to  a  different  purpose 
from  that  for  which  it  was  originally  dedicated.  Such 
railways  are  maintained  for  the  purpose  of  transporting 
passengers  and  freight  between  distant  points;  and,  from 
the  nature  of  their  construction  and  their  mode  of  opera- 
tion, they  monopolize,  in  part,  the  use  of  the  streets  as  a 
highway,  and  obstruct  their  enjoyment  for  the  purposes 
for  which  they  were  originally  established.  It  is  not  so,  as 
the  courts  hold,  with  a  street  railway.  If  properly  con- 
structed, their  tracks  constitute  no  serious  impediment  to 
the  legitimate  use  of  the  thoroughfare.  Its  cars  interfere 
with  travel,  but  so  do  omnibuses,  carriages  and  other 
vehicles  used  for  the  transport  of  passengers.  Street  rail- 
ways facilitate  the  passage  of  persons  from  one  part  of  the 
city  to  another,  and  this  is  one  of  the  objects  for  which 
streets  are  opened  and  maintained.  It  is  therefore  argued 
that,  although  street  railways  may  have  been  unknown  at 
the  time  a  street  was  dedicated,  it  does  not  follow  that  a 
use  of  the  streets  by  such  a  railway  is  not  a  use  in  pursu- 
ance of  the  original  purpose  contemplated  in  laying  out  the 
highway.  A  street  may  be  older  than  the  omnibus  or  the 
hansom  cab,  and  yet  who  would  deny  the  right  of  the 
drivers  of  such  convey^ances  to  usa  it?  We  conclude  that, 
for  the  reasons  given,  the  doctrine  announced  in  the  case 
of  Texas  &  P.  Ry.  Co.  v.  Rosedale  SL  Ry,  Co.,  supra,  ought 
to  be  held  the  settled  law  of  this  State. 

So  far  we  have  been  speaking  of  street  railways  upon 
^hich  the  cars  are  drawn  by  horse  power;  and  so  far,  as 
^e  have  said,  the  authorities  are  in  substantial  accord. 
Here,  however,  we  have  the  case  of  a  street  railway  upon 
^hich  the  cars  are  propelled  by  electricity.  We  have  here 
also  the  additional  circumstances  that  two  tracks  of  street 
raiJroad  had  already  been  constructed  upon  the  street  in 

VOL.  V— 11. 
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front  of  the  plaintiff's  property,  and  that  the  track  in  ques- 
tion was  laid  upon  that  part  of  the  street  next  to  plaint- 
iff's lot,  and  left  a  space  of  six  feet,  only,  between  that 
track  and  the  sidewalk. 

The  first  question,  then,  is,  are  street  railways  upon 
which   the  cars   are   moved  by  electricity  distinguishable 
from  those   upon    which    horse  power  is   used?     Upon 
this   question   there   is  some    conflict    of  authority,  but 
it    is    held    by    the    great    majority    of    the    courts  on 
which   the  point   has   been   decided  that  they  are   not 
Koch  V.  Xo.  Ave.  Itatlway  Co.  (Md.),  23  Atl.  Rep.  463; 
Taf/gart  w.  Newport  St.  By.  Co.,  16  R.  I.  668 ;  Cltir 
cinnatl  I.  P.  Rif.  Co.  w.  City  &  Suburban  TeL  A»*nt 
48   Ohio   St.    390;    Ilrdaeu    w.  Rapid  TrawHt  StreH 
By.    Co.  (N.  J.    Ch.),  20  Atl.    Rep.   859;    WiUiams  f. 
City  Electric  Radway  C0.9  41  Fed.  Rep.  556.    Seeconfro, 
I>4HAy  Block  w.  Salt  Lake  Rapid-Transit  Co.  (Utah), 
33  Pac.  Rep.  229. 

The  case  of  Detroit  City  Bnilway  ▼.  Mills,  85 
Mich.  634,  is  cited  in  support  of  the  doctrine  that  an  electric 
railway  is  not  an  additional  burden  upon  a  street;  but  it 
would  seem  from  tho  concurring  opinion  of  the  chief  justice 
and  the  two  dissenting  opinions  that,  if  the  naked  point  had 
boon  presented,  the  court  would  have  decided  the  question  ii 
the  affirmative.  Wo  concur,  however,  with  the  majoritj 
of  the  courts  in  holding  that  street  railways  which  an 
operated  by  mechanical  power  do  not  impose  an  additional 
servitude  upon  the  street,  and  therefore  do  not  damage  th( 
owner  of  the  abutting  property,  whether  he  owned  the  f« 
in  the  street  or  not.  Why  an  electric  road  should  be  c 
burden,  and  a  horse  railroad  should  not,  we  are  unable  t< 
see.  The  electric  car,  as  was  pointed  out  in  the  opinioi 
of  the  court  in  the  Michigan  case  cited  above,  **  does  not 
occupy  as  much  space  upon  the  street  as  does  the  car  witb 
the  horses  attached.''  We  may  assume  that  they  are 
capable  of  being  run  at  a  much  greater  rate  of  speed  than 
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a  horse  c&r,  and  the  greater  rapidity  of  motion  may  render 
tiiem  more  dangerous.  But  the  increased  rate  of  speed  is 
not  necessarily  inherent  in  the  system,  and,  so  far  as  we 
can  see,  they  may  be  operated  as  slowly  and  as  safely  as 
other  cars.  The  right  to  construct  and  operate  a  line  of 
electric  railway  does  not  confer  a  right  unnecessarily  to 
endanger  persons  or  property ;  and,  if  the  cars  of  a  com- 
pany operating  such  a  road  are  propelled  at  a  dangerous 
rate  of  speed,  it  would  be  responsible  to  all  persons  who  may 
be  injuriously  affected,  either  in  person  or  property,  by 
inch  improper  operation. 

We  come,  then,  to  the  question  of  the  obstruction  of  the 
access  to  the  plaintiff's  storehouses.     Does  the  defendant 
company  occupy  a  different  position  with  reference  to  tho 
rights  of  the  plaintiff  by  reason  of  the  fact  that  its  line 
in  connection  with  the  two  which  were  previously  con- 
structed, practically  occupies  the  entire  space  covered  by 
the  street,  and  that  its  track  is  in  close  proximity  to  the 
edge  of  the  sidewalk  in  front  of  plaintiff's  lots?     We  find 
it  difficult  to  answer  this  question  in  the  affirmative.     As 
was  argued  by  Mr.  Justice  McGrath  in  his  able  dissenting 
opinion  in  Railway  v.  Mills,  to   which  we  have   already 
referred,  if  the  construction  of  a  street  railway  in  a  street 
however  narrow,  or  the  construction  of  a  third  line  in  a 
•treet,  be  a  burden,  it  would  seem  to  follow  that  the  con- 
struction of  one  line  in  a  broad  street  is  also  a  burden. 
The  difference  is  merely  in  degree,  and  not  in  kind.     If, 
when  the  tracks  of  the  railway  occupy  a  very  large  propor- 
tionate part  of  the   street    between   the    curbstones,    the 
owner  of  abutting  property  is  entitled  to  recover  substan- 
tial damages,  how  can  we  deny  the  right  of  the  owner  to 
recover  some  damages,  even  if  merely  nominal,  when  the 
ipace  is  comparatively  small?     The  converse  of  the  propo- 
ition  must  be  true.    If  in  the  latter  case  there  can  be  no 
ecovery,   so  in  the  former.     We  have  seen  that,   for  a 
ingle  track  in  a  broad  street,  the  owner  of  the  adjacent 
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property  is  not  entitled  to  any  compensation  from  the  raii'- 
road  company;  and  we  think  it  follows  that  he  is  noi 
entitled  to  be  compensated  when  there  is  more  than  on€ 
track.  The  principle  is  that  the  original  purposes  foJ 
which  the  street  was  dedicated  embrace  the  operation  of  fl 
street  railway,  and  that,  if  the  owner  of  the  adjacent  prq>- 
erty  suiFer  a  loss  by  reason  of  such  operation,  it  is  damnum 
absque  injuria. 

In  regard  to  the  matter  of  access  to  the  property,  thfl 
question  is  not  whether  the  construction  and  maintenanM 
of  the  railway  interferes  with  the  ingress  and  egress  to  and 
from  the  storehouses,  but  it  is  whether  such  construction 
and  maintenance  infringe  upon  the  right  of  access.     It  ii 
possible  that  the  operation  of  a  line  of  omnibuses  or  draySi 
or  the  frequent  passage  of  all  kinds  of  vehicles  for  the  con- 
veyance of  persons  or  property,   may  seriously  interfere 
with  and  obstruct  the  occupants  of  the  buildings  in  the 
receipt  and  delivery  of  goods,  and  yet  it  could  not  be  held 
that  such  interference  was  unlawful.     Every  one  has  the 
right  to  the  use  of  the  street  for  the  purpose  for  which  i1 
was  dedicated,  and  still,  in  any  crowded  thoroughfare,  the 
driving  of  any  one  vehicle  almost  necessarily  interferes  witl 
the    passage    of    some    other.      One     cannot,     however 
unreasonably  delay  to  the  obstruction  of  another.    So  witt 
the  ear  of  a  street  railway.     Its  passage  may  lawfully  b 
interfered  witli  by  persons  lawfully  using  the  thorough 
fare   for  pleasure  or  for  business.     It  may  obstruct  th 
passage  of  other  vehicles,  but  it  cannot  legally  do  so  excep 
upon  reasonable  necessity.     The  right  of  the  company  t 
move  its  cars  over  the  track  is  not  superior  to  the  right  c 
another  person  in  the  use  of  the  street.     In  a  similar  case 
the  Supreme  Court  of  Pennsylvania,  in  treating  this  quel 
tion  of  access,   use  this  language:  ''But  the  right  of  th 
property  owner  in  this  respect  is  not  at  all  changed.     H 
has  the  same  right  after  the  tracks  are  laid  and  the  cai 
are  running  that  he  had  befor3.     It  is  a  right  which  mus 
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be  eiercised  in  reason,  whether  there  are  cars  on  the  street 
or  not.  In  no  circumstances  does  it  confer  the  privilege 
of  obstruction  by  unreasonable  exercise.  But  the  reason- 
able exercise  of  the  right  gives  no  right  to  the  street  car 
company  to  arrest  it.  If,  at  any  time,  the  owner  has  occa- 
sion for  the  presence  of  vehicles  in  the  front  of  his  prop- 
erty on  the  streets,  to  take  away  or  deliver  persons  or  goods, 
he  may  exercise  that  right  for  such  reasonable  time  as  is 
necessary  for  his  purpose ;  and  if,  in  such  exercise  of  the 
right,  the  passage  of  the  street  cars  is  impeded,  the  street 
cars  must  wait.  Such  stoppage  of  cars  is  a  matter  of 
bourij  occurrence  in  all  large  towns  and  cities,  where 
street  car  tracks  are  laid  upon  narrow  streets.  .  .  . 
But  the  important  question  is  as  to  the  existence  of  the 
right  of  the  owner  and  not  as  to  its  abuse  by  either  the 
street  car  company  or  the  owner.  For  such  abuse  by  the 
company,  on  the  one  hand,  or  by  the  owner,  on  the  other, 
each  is  responsible,  and  each  has  adequate  remedy." 
foMy  V.  CeiUral  Traction  Co.  (Pa.  Sup.),  23  Atl.  Rep.  884. 
There  is  no  complaint  in  the  petition  with  reference  to 
tlie  erection  of  poles  or  the  stretching  of  wires  along  the 
street,  and  therefore  the  question  whether  they  constitute 
an  additional  servitude  is  not  before  us  for  decision. 

The  facts  alleged  in  the  eighth  paragraph  of  the  petition, 

if  supplemented  by  a  proper  averment  of  damages,  would 

have  shown  a  cause  of  action.     The  rails  of  a  street  car 

track  should  be  laid  and  maintained  on  a  level  with  the 

gi*ade  of  the  street,  so  as  not  to  constitute  a  substantial 

interference  with  the  passage  of  vehicles.     We  hold  that, 

if  proptTly  constructexi,  they  are  not  a  new  burden  upon 

the  owners  of  adjacent  property  in  law;  and  they  should 

be  90  constructed  as  not  to  be  a  burden  in  fact.     But  if  the 

rails  in  front  of  the  plaintiff's  premises  are  permitted  to 

project  above   the  surface   of  the   street,    or   to   become 

dangerous  in  other  respects,  as  alleged  in  the  petition,  the 

r.)ad  becomes  a  nuisance,  which  may  be  abated,  and  for 
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which  the  company  is  answerable  in  damages.  But  such 
a  nuisance  is  temporary.  The  measure  of  damages  in  s 
case  of  that  character  is  not  the  depreciation  in  the  value 
of  the  abutting  property.  Baugh  y.  Railway  Co.,  80  Tex. 
56.  The  only  damages  alleged  in  the  petition  ai«  the 
decline  in  value  of  the  lots  and  storehouses.  For  the  dam- 
ages resulting  to  the  defendant  in  error  from  the  dange^ 
ous  manner  in  which  the  street  has  been  maintained,  he  is 
entitled  to  recover  upon  proper  averment  and  proof,  and  it 
seems  that  the  adjudication  in  the  case  will  constitate  no 
impediment  to  such  recovery. 

We  are  of  opinion  that  the  judgment  of  the  Court  of  Civil 
Appeals  should  be  reversed,  and  that  of  the  District  Court 
should  be  affirmed ;  and  it  is  so  ordered. 


Note.— See  note  to  Borden  v.  Atlantic  HighlandM,  etc,  Rjf,  Cb.,  poit 


Pennsylvania  Railroad  Company  v.  Montgoioebt 
County  Passenger  Railway  Company. 

Pennsylvania  Supreme  Courts  March  tS,  1896. 

(167  PlL  62.) 
Electric  street  railways.—  Abuttino  owners. 

The  construction  of  electric  street  railways  imposes  an  additional  serri- 
tude  upon  all  adjoining  owners  outside  of  municipal  boundaries. 

The  Pennsylvania  statute  of  1889,  authorizing  and  regulating  the  oonstmo- 
tion  of  street  railways,  confers  no  right  of  eminent  domain  or  other 
provision  for  acquiring  the  right  of  way  as  against  abutting  owners. 

Under  a  statute  which  forbids  the  construction  of  street  railways  through 
municipalities  without  consent  of  the  municipal  authorities,  and 
requires  that  the  road  be  continuous,  a  company  has  no  right  to 
commence  the  construction  of  its  road  when  it  is  refused  passage  through 
any  of  the  municipalities  on  its  route. 

Ck>nsent  of  local  authorities  must  be  given  1y  the  board,  acting  as  sooh, 
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•od  ii  omae  of  a  township,  such  action  should  appear  in  the  township 

nooitls. 
bjuDotkni  Is  the  proper  remedy  of  an  (abutting  owner,  to  prevent  the 

coDiitnietion  of  an  electric  street  railway  until  compensation  is  made  to 

him. 
Iboagh  after  soch  road  is  built,  without  opposition  ftnom  an  abutting 

owner,  bat  witiiout  oompenfiation  to  hi*a,  the  operation  will  not,  it 

nems,  be  enjoined,  but  he  will  be  relegated  to  his  action  at  law  for 

dsmsges* 

Appkal  from  decree  of  Court  of  Common  Pleas,  Mont- 
gomery county,  denying  an  application  for  an  injunction 
to  restrain  the  construction  of  an  electric  street  railway 
upon  a  rural  highway,  at  suit  of  the  owner  of  land 
traversed  by  the  highway.     Facts  stated  in  opinion. 

CharleM  H.  Stinson  and  David  W.  Sellers  ( C  Henry  Stin- 
m  and  William  F.  Solly,  with  them),  for  appellant. 

N,  H,  Larzehr^  and  John  0.  Johnson  {James  B.  Holland 
with  tbem)i  for  appellee. 

Opinion  by  Mr.  Justice  Williams  :  Our  system  of  street 
passenger  railways  had  its  origin  in  the  days  of  special 
legislation.      Each  company  then  had  its    own    act    of 
incorporation,  in  which  its  route  was  described   and  its 
powers  defined.     These   companies  were  confined  to  the 
cities  and  large  towns  of  the  State,  and   their  cars  were 
moved  by  horse  power,   and  were  a  substitute    for  the 
omnibus   and   other  vehicles  devoted   to   the  carriage  of 
passengers,   which  had  been  previously  in  common  use. 
After  the  adoption  of  the  new  Constitution  the  practice  of 
^parate  legislation  for  each  company  became  impractica- 
ble, and  in  1878  a  general  law  was  passed  providing  for  the 
oipinization  of  street  railway  companies  for  the  purpose 
of  "constructing,  maintaining  and  operating  a  street  rail- 
way for  public  use  in  the  conveyance  of  passengers.'*     No 
power  of  eminent  domain  was  conferred  on  these  companies, 
but  the  several  provisions  of  the  act  show  that  such  rail- 
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ways  were  to  be  constructed  upon  the  streets^  confo 
to  the  grade  of  the  streets,  and  subject  to  the  regulat 
the  municipal  authorities.  The  act  of  1876  gave  to 
railway  companies,  in  cities  of  the  first  elastic  the  ri 
"  use  other  than  animal  power  "  in  the  movement  o: 
cars.  The  act  of  May,  1878,  conferred  the  like  right 
street  railway  companies  in  cities  of  the  second  an^ 
classes.  The  general  law  further  provided  that  anj 
paiiy  organized  under  its  provisions  should  maintt 
office  for  the  transaction  of  its  business  *'in  the 
where  its  railway  was  located.  All  these  provisioni 
that  the  street  railways  contemplated  by  the  gene 
of  1878  were  intended  for  the  accommodation  • 
crowded  streets  of  cities,  and  for  no  other  purpose, 
present  general  law  relating  to  these  corporation 
passed  in  1889.  It  was  intended  to  bring  togetk 
valuable  provisions  of  several  acts  of  assembly  in 
comprehensive  statute,  and  to  make  some  change 
experience  had  shown  to  be  desirable.  It  authoris 
incorporation  of  five  or  more  persons  for  the  pur] 
'"constructing,  maintaining  and  operating  a  stree 
way  on  any  street  or  highway  upon  which  no  track 
or  authorized  to  be  laid''  under  existing  charters 
the  privilege  of  occupying  '*any  street"  •  .  .  1 
power  other  than  by  locomotive.  It  required  the  n 
be  set  out  in  the  application  for  incorporation  stati 
streets  and  highways  upon  which  it  was  to  be  bui 
showing  ""the  circuit  of  the  route,  the  amount  of  the 
stock  of  the  company,''  and  other  particulars.  It  re 
all  companies  incorporated  under  its  provisions  to  mj 
an  office  where  the  railroad  was  located.  Seciiou  . 
vided  that 

**  No  street  passenger  railway  shall  be  constructed  by  any  oompai 
porated  under  this  act  within  the  limitH  of  any  city,  borough  or  U 
without  the  consent  of  the  local  authorities  thereof,  nor  shaU  ai 
passenger  railway  be  incorporated  hereunder  which  shill  not  ha* 
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at  route  firom  the  beginning^  to  the  end  forming  a  complete  oircnit 
it!  own  track,  excepting  the  five  hundred  feet  to  be  uaed  under 

0  fourteen  hereof." 

"om  these  proyisions,  we  think  it  is  apparent  that  the 
opt  DOW  being  made  to  convert  these  city  conveniences 
long  lines  of  transportation,  connecting  widely  sepa« 

1  cities  and  towns  by  electric  railways  traversing 
try  roads,  was  not  anticipated  or  provided  for  by  the 
dature.  The  failure  to  confer  upon  these  companies 
x>wer  of  eminent  domain  would,  if  it  stood  alone,  be 
dent  to  justify  this  conclusion.  The  land  taken 
itreets  in  cities  and  boroughs  is  in  the  exclusive 
ssion  of  the  municipality,  which  may  use  the 
fBj  as  well   as   the  cartway   for   any  urban    servi- 

without  further  compensation  to  the  lot  owners. 
ont  V.  The  Water  Campany,  162  Pa.  275;  Reading  v. 
«,  153  Pa.  360;  McDevitt  v.  The  Gas  Company,  160  Pa. 

Nor  does  the  construction  of  a  street  passenger  rail- 
ui)on  the  surface  of  the  street  impose  any  additional 
Uude  upon  the  property  fronting  on  the  street  so 
pied.  Rafferty  v.  The  Traction  Company,  147  Pa.  579. 
the  easement  acquired  by  the  public  by  proceedings 
3r  the  road  laws  is  an  easement  for  passage  only.  The 
er  is  entitled  to  the  possession  of  his  land  for  all  other 
)o»es.  We  held,  therefore,  in  Sterling's  Appeal,  111 
35,  that  the  occupancy  of  a  country  road  by  a  pipe  lino 
»ed  an  additional  servitude  upon  the  farm  owner, 
e  in   McDevitt  v.   The  Gas  Company,   supra,  we    held 

a  pipe  line  laid  within  the  limits  of  the  street  by 
ority  of  the  city  did  not  impose  any  additional  servi- 
011  the  lot  owner. 

le  reason  for  the  distinction  is  fully  stated  in  the  opin- 
a  the  latter  case.     The  same  distinction  exists,    and 
le  same  reasons,  between  urban  and  suburban  prop- 
as  to  the  right  of  corporations  to  occupy  a  highway 
street  passenger  railway.     This,   as  will  be  seen  by 
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the  cases  cited  above,  is  an  urban  8erYit4ide,  to  which  sub- 
urban property  has  not  been  subjected  by  law,  up  to  this 
time.     The  consent  of  township  authorities  justifies  aa 
entry  upon  the  public  road,  so  far  as  the  public  is  con- 
cerned; but  the   supervisors  of  the   townships  have  no 
power  to  bind  private  property,  or  subject  it  to  a  servitude^ 
for  the  benefit  of  any  person  or  corporation  other  than  tho 
township  and  the  public  it  represents.     The  carriage  of 
passengers  through  the  township,  on  their  journey  from 
one  city  or  borough  to  another,  by  rail,  is  in  no  sense  a 
township  purpose;  and  whether  these  passengers  make 
their  journey  in  cars  drawn  by  a  locomotive  over  a  steam 
railroad,  or  in  those  propelled  by  electricity  over  tracks 
laid  upon  the  highways,  is  immaterial  both  to  taxpayers 
and  to  land  owners  along  the  route  traveled,  except  as  the 
adoption  of  one  or  the  other  of  these  modes  of  transporta- 
tion may  afiPect  the  township  roads,  or  the  private  property 
of  citizens.    When  the  supervisors  give  their  consent  to  the 
occupation  of  the  township  roads  by  a  street  railway,  they 
speak  as  representatives  of  those  who  build  and  those  who 
use  the  roads,  but  not  as  the  representatives  of  the  private 
property  over  which  the  roads  pass.     The  street  railway 
companies  cannot  reach  the  property  owners  either  through 
*'  the  local  authorities,''  or  by  the  right  of  eminent  domain, 
as  the  law  now  stands ;  and  it  is  not  easy  to  see  how  such 
a  company  can  protect  itself  in  the  use  of  country  roads 
except  by  contract  with  every  owner  of  property  along  the 
roads  they  wish  to  occupy. 

The  trouble  is  that  the  supposed  needs  of  the  country 
have  outgrown  its  legislation,  and  an  effort  is  now  being 
made  to  adapt  street  railways  to  purposes  for  which  they 
were  never  intended,  and  for  which  the  existing  legislation 
relating  to  them  was  not  framed. 

Cities  and  boroughs  possess  the  necessary  power  over 
their  streets  to  enable  them  to  authorize  their  use  by  i 
iitreet    railway.      Townships  do   not    possess    municipal 


iwDship  books,  Id  the  custody  of  the  town  clerk,  are 
cords  of  the  township,  and  should  afford  evideuce  of 
tion  taken  hj  the  supervisors  in  all  matters  of  public 
tanoe.  A  paper  in  the  pocket  of  a  contractor  or  of 
officer  of  a  corporation  is  not  the  proper  evidence  of 
.  by  the  township  or  the  school  district.  The  action 
i  is  not  that  of  the  individuals  who  compose  the 
,  but  of  the  official  body.  Thus  it  was  held  that  a  con- 
ngned  by  the  members  of  the  school  board  separately 
ot  bind  the  district.  The  best  evidence  of  their 
1  action  was  their  minutes  kept  by  the  secretary. 
ib  T.  School  Dittrict,  8  Phila.  668.  For  the  same 
I  a  contract  signed  by  the  president  and  secre- 
iras  held  to  be  invalid.     It   had  not   been    acted 

biy  the  board  when  in  session.  School  District 
iden,  89  Pa.  396.  One  supervisor  may  bind  the 
hip  by  an  act  that  is  ministerial  in  its  character. 
■.Sidgieay,  9  Pa.  272;  PoUtvilU  Borough  v.  Norwegian 
ihip,  14  Pa.  643.  Not  so,  however,  when  the  act  is 
at  requires  deliberation  and  the  exercise  of  judgment. 
^T.  Lampeter  Towmkip,  8  Watts,  126;  Ttmnahip  v. 
tey,  94  Pa.  634;  Tomuhip  v.  Parson,  105  Pa.  360.  In 
eases  the  supervisors   must  be  together,  and  tlielr 

must  be  taken  in  their  official  character,  and  should 
r  upon  the  township  book  kept  bv  the  town  clerk. 
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pancy  permitted  and  the  extent  of  repairs  to  be  requxnd, 
these  terms  should  appear  in  the  record  of  the  meeting,  r 
well  as  the  consent;  and  a  contract  that  does  not  rest! 
such  official  action,  properly  taken  by  the  proper  offioen^ 
is  utterly  worthless. 

But  we  know,  as  matter  of  current  history,  that  stml 
railways  have  been  projected,  and  actually  constructed! 
and  are  now  in  operation,  over  country  roads,  wh^  no 
legal  consent  has  been  obtained,  and  where  no  attention  hm 
been  paid  to  the  rights  of  property  holders.  Such  railways 
cannot  now  be  torn  up  or  enjoined  either  by  the  towih 
ship  officers,  or  at  the  instance  of  land  owners  along  their 
routes.  Where  such  enterprises  have  been  allowed  to  pwh 
ceed,  and  the  expenditure  of  large  sums  of  money  has  been 
permitted,  it  would  be  inequitable  to  correct  at  this  time 
what  was  a  mutual  mistake,  under  the  influence  of  which 
these  enterprises  have  been  pushed  to  completion;  bat  it 
would  seem  desirable  that  such  charters  should  not  be 
granted  in  future  until  the  Legislature  has  made  such  pro* 
vision  for  the  assessment  of  damages  to  property  as  shsS 
protect  the  owners  from  the  additional  servitude  which  the 
construction  of  electric  railways  does  certainly  impose  upon 
all  adjoining  owners  outside  of  municipal  boundaries. 

At  present  an  action  at  law  is  the  only  remedy  within 
the  reach  of  an  injured  person  who  has  sufiPered  a  railway 
to  be  built  across  his  land  without  objection;  but  equity 
will  interpose  to  protect  him,  if  he  comes  in  proper  time^ 
by  enjoining  the  construction  until  his  damages  have  been 
paid  or  secured  to  his  satisfaction. 

The  onl}^  remaining  question  raised  in  this  case  is  over 
the  right  of  a  street  railway  to  build  any  part  of  its  line 
before  it  has  the  right  to  complete  it.  A  steam  railroad 
may  enter  upon  any  part  of  its  line,  and  commence  build- 
ing, subject  only  to  its  duty  to  complete  the  line  in  accord- 
ance with  its  charter.  The  'eason  of  this  is  that  it  ii 
clothed  with  the  power  of  eminent  domain,  and  may  enter 
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appropriate  land  regardless  of  the  will  of  the  owner. 
breet  railway  company,  as  we  have  seen,  does  not  pos- 
ihe  power  of  eminent  domain.  It  cannot  build  under 
sfaarter  alone.  It  must  have  the  consent  of  the  proper 
licipal  or  local  authorities,  or  it  cannot  move.  If  the 
x>sed  line  passes  through  a  city,  borough  or  township 
nnediate  the  termini,  and  that  city,  borough  or  town- 
I  refuses  its  permission,  the  power  to  build  the  road 
»lbed  in  the  application  and  charter  cannot  be  exer- 
d.  It  must  be  possible  for  the  company  to  complete  its 
\  before  it  has  a  right,  as  against  any  city,  borough  or 
nship  into  which  its  line  extends,  to  begin  work.  It 
lOt  possible  for  such  company  to  complete  its  line  with- 

the  consent  of  the  local  authorities  of  the  districts 
ough  which  it  passes;  and  where  this  is  refused  in  one 
more  of  the  municipal  or  qtiasi  municipal  divisions 
^ough  wihch  its  line  runs,  the  building  of  its  proposed 
id  under  its  charter  is  an  impossibility.  Let  us  suppose, 
*  purposes  of  illustration,  a  charter  to  authorize  the  con- 
iiction-  of  a  street  railway  from  a,  through  certain  roads 
b,  c  and  d,  to  the  city  of  e,  and  that  conbout  has  been 
itained  from  the  local  authorities  of  a,  oi  c  and  of  e,  but 
fused  by  the  local  authorities  of  b  and  d.  The  proposed 
le  is  thereby  cut  up  into  three  wholly  unconnected 
eces.  It  is  very  clear  that,  under  a  charter  authorizing 
le  building  of  a  line  of  road  from  a  to  e,  the  company 
»uld  not  lawfully  build  three  distinct  local  roads,  viz., 
le  in  a,  another  in  c  and  the  third  in  e.  The  consent 
ven  by  **a"  to  the  construction  of  the  line  of  road  author- 
ed by  the  charter  would  not  estop  the  local  authorities 
)m  objecting  to  the  construction  of  the  line  of  road 
thorized  by  the  charter  within  its  own  limits.  When 
ifronted  with  its  own  consent,  "a"  could  well  reply. 
The  road  to  which  consent  was  given  is  not  the  road  you 
f  now  building,  for  the  building  of  that  road  has  become 
possible  by  the  action  of  the  authorities  of  6  and  d." 
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The  learned  judge  of  the  oomt  below  said  in  the  condih 
sion  of  his  opinion.  * "  Corporations  of  this  character  are 
multiplying  rapidlv.  and  we  may  assume  they  an 
demanded  by  the  public."  This  is  a  strong  reason  for 
meeting  the  questions  involved  in  this  case  squarely,  that 
the  legislation  needed  to  protect  property  owners  againat 
this  class  of  corporations  may  be  had  at  the  same  time  that 
the  powers  necessary  to  convert  what  was  intended  aa  aa 
urban  convenience  into  a  general  mode  of  transportation 
are  considered  and  conferred  bv  the  law  makers. 

In  this  case  the  defendant's  line  of  so-called  street  rail- 
way extends  through  two  boroughs,  two  townships  and 
over  one  country  bridge  over  the  Schuylkill  river.  Tha 
lise  and  cirv^uit  of  its  road  over  the  several  high  ways  to  bo 
ocoi;pied  arv  fully  set  forth  in  its  charter. 

The  consent  of  the  local  authorines  of  West  Conshohoctai 
lv>rou^h  ar.d  of  White  Marsh  township  were  refused,  that 
o:  Tpi^r  Mvrion  township  was  given,  that  of  the  boroo^ 
c  f  Cor.shohooken  was  given,  and  has  since  been  withdrawn. 
Ur.vier  such  oirxrumsianoes  the  building  of  the  line' of  street 
railwav  virsoribed  in  and  authorized  bv  the  charter  in 
i:iiiv^>>:b'.r.  and  the  company  has  no  right  to  proceed. 
The  cvuk^usions  of  the  learned  masier  wene  correctly  drawiit 
ar.d  the  decree  necommended  by  him  should  have  been 
made. 

The  decrer?  appealed  from  is  now  reversed,  and  tha 
rvvvrd  r^r.:i::evi  with  dir^^iion  to  the  court  below  to  mab 
:hr  deorv-r  revvr^ciended  by  the  master,  awarding  the 
in;i:r.o::o-  y  rayed  for.  The  cosis  of  this  appeal  to  be  paid 
bv  :he  apivlle^. 


Tb^  casir  » v:;:ed  is  ;j:e  EV:riT-  case. 


Pttmaffloamla  fiFHprwnc  Court,  Mardt  tS,  J 
(197  Pa.  120.) 


ran  of  teaei  abattlBg  npon  a  boroag^  straet  mar   i«straln  b^ 
cUoB,  •■  a  BiiiBanoe,  the  construotion,  without  cxmsent  of  the 
intboritlM,  of  an  elaotrio  railway  in  theotreet. 
tlila  atrism  oited  in  opinion,  appearing  in  bold  laoed  type:  Loek- 
r.  Ovlff  %  Jty.  Co.,  toL  8,  p.  S14. 

■AL  by  defendant  from  decree  of  Carbon  CouDty 
of  CommoQ  Pleas,  granting  injunction  against  con- 
km  of  line.     Facts  stated  in  opinion. 

C.  Barringer  and  J,  0.  Ulrich  {Jamea  Ryan  and  A.  H. 
■n  with  them),  tor  appellant. 

nu  Q.  Farquhar  {Loose  &  Craig  and  John  W.  Ryan 
dm),  for  appellee. 

lion  by  Mr.  Justice  Wiiliams:  The  first  question 
ted  by  the  assignments  of  error  in  this  case 
I  to  the  validity  of  an  ordinance  of  the  borough 
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■  ■    ■ 

of  the  couDcilmen  of  the  borough  of  Lansford  in  this  caae^ 
We  there  held  that  it  is,  in  efifect,  bribery  to  secare  the 
action  of  a  public  o£Scial  by  the  promise  of  a  reward  to  be 
made  to  him  as  an  individual,  and  that  a  court  of  equitj 
cannot  recognize  as  valid  any  o£Scial  action  induced  bj 
such  rewards,  or  the  promise  thereof.  The  action  obtained 
in  that  case  and  in  this  was  upon  a  subject  of  importance 
to  the  citizens  and  taxpayers  of  the  district.  It  required 
deliberation  and  the  exercise  of  judgment,  in  view  of  all 
the  circumstances.  The  constituents  of  the  superivson 
and  the  councilmen  had  the  right  to  have  the  question  con- 
sidered on  its  merits,  and  determined  on  the  best  judgment 
of  the  officers  authorized  by  law  to  speak  for  them.  Whal 
has  happened  is  that  the  officers  have  been  induced  U 
make  terms  for  themselves  as  individuals,  and  to  bartei 
the  interests  of  their  constituents  for  considerations  per 
sonal  to  themselves.  We  follow  the  rule  laid  down  in  ih< 
Navigation  Company's  case,  with  no  doubt  of  its  wisdon 
or  its  justice,  and  overrule  the  second  and  third  assign 
ments  of  error.  The  remaining  assignments  relate  to  ih 
standing  in  court  of  the  plaintiff.  It  is  alleged  that  he  ] 
niorely  an  abutting  lot  owner  on  a  street  on  which  ib 
defendant  is  endeavoring  to  construct  a  street  railway,  an 
that  he  has  no  such  interest  in  the  subject  as  entitles  hii 
to  be  hoard.  But  why  not?  He  sees  men  at  work  in  th 
street  on  which  his  property  fronts,  and  in  which  he  hi) 
the  interest  which  a  lot  owner  has  in  the  highway  int 
which  his  premises  open.  They  are  digging  it  up,  an 
laj'ing  pieces  of  timber  and  iron  or  steel  along  and  upo 
it.  He  goes  to  them  to  inquire  what  it  means,  and  whi 
right  they  have  tliore;  and  he  finds,  as  was  the  case  hen 
that  they  have  no  right  whatever,  and  that  they  are  then 
fore  committing  a  nuisance  upon  the  highway  in  which  1 
is  interested.  He  has  a  right  to  prosecute  in  the  Quarti 
Sessions,  or  to  seek  to  stop  their  operations  by  injunctioi 
If  they  are  not  trespassers,  but  enter  under  a  valid  charU 
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and  municipal  consent,  then  he  is  in  no  position  to  com- 
plain, unless  some  special  damage  is  sustained  by  him ;  or 
if,  without  a  valid  charter,  they  nevertheless  have  munici- 
pal consent,  the  same  thing  is  true.     But  the  proposition 
contained  in  the  head  notes  to  the  Larimer  Railway  Case^ 
137  Pa.  533,  is  broader  than  the  point  decided.     In  that 
ease  a  street  railway  company,  with  no  municipal  consent, 
and  consequently  with  no  rights  whatever  in  the  streets, 
sought  to  restrain  another  company  from  constructing  a 
street  railway  on  certain  streets  in  the  city  of  Pittsburgh, 
notwithstanding  the   fact   that  the   latter  company  had 
municipal  consent  to   the    occupancy    of  the   particular 
streets.     What  was  decided  was  that  a  company  to  which 
municipal  consent  had  been  refused  did  not  stand  in  a 
position  to  contest  the  right  of  a  company  to  build,  to 
which  municipal  consent  had  been  given.     The  refusal  to 
it  left  it  without  any  right  in  the  street  whatever,  and  con- 
sequently without  legal  standing  to  contest  the  extent  and 
character  of   the   grant  to  its  rival.     Our  Brother  Clark 
cited  in  support  of  his  position  the  case  of  Sparhawk  v. 
The  Railway  Company,  54  Pa.  401.     In  this  case  a  bill  was 
filed  to  restrain  the  Union  Passenger  Railway  Co.  from 
running  street  railway  cars  on  Sunday.    The  company  was 
lawfully  incorporated.     Its  right  on  the  streets  was  not 
denied.     It   was  alleged,   however,    that  the   running   of 
street  cars  was  the  pursuit  of  a  worldly  employment  on  the 
Lord's  day,   and  therefore  a  violation  of  the  Sunday  law. 
HTiat  was  held  was  that  an  act  that  is  simply  illegal  will 
Dot  ordinarily  be  restrained,  except  at  the  instance  of  some 
person  who  can  show  that  he  is  injured   by  it.     If  the 
object  of  the  plaintiff  is  simply  to  enforce  a  general  law, 
ie  will  be  left  to  the  remedy  which  the  law  itself  provides 
for  its  enforcement.    Lockhart  v.  Craig  Street  Railway 
Co.,  139  Pa.  419,  also  relied  on  by  the  appellant,  is  quite 
a^j  far  from  our  question  as  the  cases  just  referred  to.    The 
VOL.   v — 12. 
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plaintiffs  were  abutting  lot  owners,  who  had  paved  the 
street  with  asphaltum  at  their  own  expense.  The  munici- 
pality had  given  consent  to  its  use  by  a  street  railway  com- 
pany. The  bill  alleged  that  the  street  railway  would 
impose  an  additional  servitude  on  their  lots,  and  that  for 
the  recovery  of  their  damages  the  law  had  made  no  pro- 
vision. For  this  reason  they  alleged  the  law  under  which 
the  defendant  was  incorporated  was  unconstitutional,  and 
the  company,  notwithstanding  its  charter  and  the  munici- 
pal consent,  was  without  corporate  powers,  and  without 
right  in  the  street.  The  injunction  prayed  for  by  the 
plaintififs  was  refused  in  the  court  below  and  this  refusal 
was  affirmed  by  this  court. 

The  street  railway  was  an  urban  servitude  that  the  city 
had  a  right  to  impose  upon  the  surface  of  the  street.    The 
company  did  not  possess,  or  attempt  to  exercise,  the  right 
o'  eminent  domain,  and  the  plaintififs  had  no  claims  for 
damages  against  it.     They  stood,  therefore,  in  no  position 
to  raise  the  question  on  which  they  rested  their  right  to 
equitable  relief.     But  the  position  of  the  parties  in  this 
case  is  quite  unlike  that  of  the  parties  in  Lockhart  y.  Croig 
Street  Railway  Co.    The  plaintifiF  is  an  abutting  owner,  but 
here  the  likeness  ends.     The  defendant  company  is  in  the 
street  in  front  of  the  plaintififs  premises  without  munici- 
pal consent.     It  and  its  employes  are  trespassers.    They 
are  disturbing  the  surface  of  the  highway;  committing  a 
nuisance  upon  it  of  a  permanent,  and,  according  to  the 
<:;eneral  belief,   of  a  dangerous  character.     An   abutting 
owner  is  not  debarred  from  proceeding  in  such  a  case 
because  there  are  other  lot  owners  on  the  same  street  who 
sufiTer  in  the  same  manner  that  he  does.     If  the  nuisance 
was  a  stable  or  a  dwelling  that  was  being  erected  in  the 
centre   of  the   same   street,   and  the  borough  authorities 
neglected  or  refused  to  interfere  with  its  erection,  an  abut- 
ting lot  owner  would  have  no  trouble  in  reaching  the  ear 
of  a  chancellor.     Indeed,  there  are   cases   in   abundance 
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where  the  building  of  even  a  projecting  window  has  been 
enjoined  at  the  instance  of  lot  owners  in  the  vicinity,  so, 
also,  with  encroachments  upon,  and  obstructions  in  the 
way  of  the  unrestricted  use  of,  public  alleys  and  ways  of 
all  sorts.  The  plaintiff  has  what  may  be  called  a  general 
interest  in  the  streets,  as  a  citizen,  and  he  has  a  special 
interest  in  this  street  as  an  abutting  owner  who  must  use 
it  as  a  means  of  access  to  his  property.  He  has,  therefore, 
a  right  to  object  to  its  obstruction  by  a  mere  wrongdoer. 
None  of  the  assignments  of  error  are  sustained,  and  the 
decree  is  a£Srmed,  at  the  costs  of  the  appellant. 


NoTB.— See  note  to  next  oaae. 
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A  Long  Branch  Electric  Railway  Company. 

New  Jeraey  Court  of  Chancery,  June  ft,  1895. 
Electric  railway  ih  street. —  Abuttino  owner.— Injunction. 

IW  construction  of  an  electric  railway  in  a  highway  without  complying 
with  the  statutory  requisite  that  the  consent  in  writing  of  a  specified 
number  of  abutting  property  owners  be  first  obtained,  is  a  public  nuis- 
ance, and  a  single  abutting  owner  cannot  restrain  it  by  injunction,  upon 
that  ground. 

Die  question  whether  the  construction  of  an  electric  railway  in  a  street 
impueies  an  additional  servitude  never  having  been  adjudicated  in  New 
Jersey,  a  preliminary  injunction  at  suit  of  an  abutting  owner  will  not 
be  granted  upon  that  ground  alone. 

huna,  R.  Co,  v.  Montuoniery,  <Stc,  Ry.  Co,,  ante,  p.  166,  distinguished. 

Application  for  preliminary  injunction  to  restrain  tho 
construction  of  an  electric  railway  over  a  public  highway. 
Facts  stated  in  opinion. 

Henry  M,  Nevius,  for  the  motion. 

Daniel  H,  Applegate,  opposed. 
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McGiLL,  Ch. :  The  bill  was  originally  filed  by  seven 
complainants,  but  at  the  argument  of  th^  present  motio 
was  amended  by  striking  out  all  complainants  ezoq 
William  L.  Borden,  who  is  now  the  sole  complainant.  B 
is  the  owner  of  property  abutting  upon  a  public  highwt 
between  Red  Bank  and  Eatontown,  which,  prior  to  18S 
was  a  public  country  road.  In  1865  it  became  the  h 
Bank  &  Eatontown  Turnpike,  and  was  maintained  as  sik 
under  statutes  incorporating  the  company  by  which  it  w 
operated.  P.  L.  1865,  p.  7;  P.  L.  1866,  p.  293.  T 
turnpike  company  acquired  nothing  more  than  the  rig 
of  waj'  for  the  turnpike  (P.  L.  1865,  p.  10,  sec.  11),  a 
the  right  to  charge  tolls  in  specified  cases,  excluding  pi 
sage  over  the  turnpike  on  business  by  the  owners  of  fan 
which  abutted  upon  it.  In  1890,  or  thereabouts,  the  tui 
pike  company  abandoned  the  collection  of  tolls  and  t 
maintenance  of  its  road,  and  the  township  authorities  tc 
charge  of  the  highway  as  one  of  the  public  roads  witl 
their  charge.  In  1893,  the  Legislature  repealed  the  char 
of  the  turnpike  company.  P.  L.  p.  574.  This  repeal) 
statute,  after  the  words,  **be  and  they  are  hereby  repealec 
which  refer  to  the  acts  above  mentioned^  contains  t 
addition : 

"Provided  always,  thai  nothing  herein  contained  shaU  in  any  i 
affect  any  authority,  permission  or  franchise  to  construct  and  openl 
street  railway,  on,  along  or  upon  the  road  bed  of  said  turnpike  whioh  i 
have  been  by  said  company  granted,  sold  or  conveyed  prior  to  the  pasE 
of  this  act:  but  such  authority,  permission  or  franchise  shall  be  as  v 
as  if  this  act  had  not  been  passed.** 

Prior  to  this  repealing  act,  under  the  act  of  1887  (P.  L. 
240),  relating  to  street  railways  within  incorporated  to? 
and  boroughs  in  this  State,  the  turnpike  company,  by 
deed,  essayed  to  convey  to  the  defendant,  which  appears 
have  been  duly  incorporated  as  a  street  railway  company, 
rights  in  such  turnpike.  The  defendant  has  obtained 
permission  of  the  township  authorities  to  build  and  oper 


rty  owners  is  a  condition  precedent  to  lawful  author- 
construct  a  railway  in  the  road  in  question  under 
)r  250  of  the  Laws  of  1894  (page  d74),  and  that  with- 
ich  consent  the  defendant  is  without  authority  of  law 
istnict  and  operate  its  proposed  railway.  On  the 
band,  the  defendant  contends  that  such  consent  is 
quired  in  the  case  of  its  road.  It  claims  support  in 
antentioD  in  chapter  192  of  the  Laws  of  1893  (page 

i  complainant  is  the  owner  of  property  abutting  on 
>ad.  The  proposed  railway  will  pass  over  his  land 
1  lies  in  that  road.  That  land  is  subject  to  the  servi- 
)f  the  public  road,  and  the  complainant  cannot  object 
7  use  of  the  highway  which  is  within  the  limits  of 
erritude.  If  the  railway  be  an  additional  servitude, 
*  of  the  Legislature  can  impose  it  upon  his  land 
It  his  will  without  providing  for  his  compensation. 
IV  gives  the  defendant  the  right  to  build  and  operate 
an  additional  servitude,  it  cannot  avail  itself  of  the 
HQtil  it  shall  first  make  just  compensation  to  the 
r  of  the  land,  either  by  agreement  or  through  con- 
ation authorized  by  statute,  and  equity  will  restrain 
m  entering  upon  the  land  until  that  compensation  be 
.  If  such  a  railway  be  not  an  additional  servitude, 
lie  railway  company  attempt  to  build  it,  opening  the 
rav  for  that  numose.   without  first  olitaininfr  lawful 
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direct  and  material  damage,  distinct  from  that  which  is 
suffered  by  the  public  at  large.  The  mere  fact  that  he 
uses  the  road  more  frequently  than  others  of  the  general 
public,  and  therefore  suffers  more  from  the  nuisance  thaa 
others,  does  not  present  a  distinct  injury.  Such  injury  is, 
in  character,  the  same  that  others  of  the  public  suffer. 
The  difference  between  the  individual  referred  to  and  the 
others  of  the  public  is  only  in  degree  of  suffering.  Redress 
against  such  a  nuisance  is  had  by  indictment,  by  action 
instituted  by  the  township  authorities  having  charge  of 
the  road,  or  by  proceedings  at  the  instance  of  the  attorney- 
general.  In  absence  of  proof  of  special  material  damage, 
distinct  in  character  from  that  which  the  public  suffers, 
irreparable  in  character,  the  complainant  cannot  have  the 
assistance  of  equity  by  injunction  to  restrain  the  creation 
or  maintenance  of  such  nuisance. 

Thus  understanding  the  law,  I  am  of  opinion  that  the 
complainant  has  no  standing  in  the  present  application  for 
preliminary  injunction,  on  the  ground  merely,  that  the 
defendant  proceeds  with  the  disturbance  of  the  highway 
without  due  authority  of  law.  His  case  must  rest  upon  a 
finding  (a)  that  the  defendant  is  about  to  permanently 
impose  an  additional  servitude  upon  his  land,  and  thus 
take  an  interest  in  it  without  first  making  just  compensa- 
tion in  virtue  of  legislative  authority;  or  (b)  that  he  is 
about  to  suffer  some  direct,  material  injury,  distinct  in 
character  from  that  suffered  by  the  public,  which  is  to  be 
deemed  irreparable  by  the  remedies  which  the  law  makes 
available.  Under  the  first  of  these  propositions  the  com- 
plainant claims  that  the  construction  of  a  railway  upon  a 
country  road  is  the  imposition  of  additional  servitude  upon 
that  highway,  insisting,  with  much  reason,  that  there  is  a 
marked  distinction  between  the  servitude  of  land  for 
country  and  the  servitude  of  land  for  city  streets.  The 
question  presented  by  this  claim  has  never  been  settled  ia 
this  State.    The  decision  of  the  Supreme  Court  of  Pennsyl- 


garding  the  servitude  imposed  under  our  road  laws. 
PstiOQ,  therefore,  as  I  have  stated,  is  an  unsettled 
iVhethnr  or  not,  then,  the  servitude  exists,  is 
d,  and  therefore  in  doubt,  and  it  follows  it  is 
1  whether  the  complainant  has  such  a  property  right 
leks  to  have  protected  by  the  preliminary  Injunc- 
aaks  for.  It  has  been  reiterated  in  the  decisions 
ourts  that  in  such  a  case  a  preliminary  injunction 
issue.  Relief,  if  granted,  is  to  be  had  at  final 
Under  the  second  proposition  the  complainant  does 
;e  facts  which  show  that  he  is  al*out  to  suffer  some 
aaterial  injury,  distinct  in  character  from  that 
I  suffered  by  the  public  generally.  The  allegations 
Jl  relate  to  injury  and  inconvenience  in  the  use  of 
,  caused  by  the  obstruction  which  the  work  of  con- 
1  of  the  railway  and  the  existence  of  its  rails  after 
tioa  will  cause.  Such  injury  will  be  common  to 
re  public,  including  the  complainant.  It  is  not  a 
special  injury  to  him.  It  is  true,  the  bill  con- 
Q  (general  allegations  "  that  the  building  and  con- 
of  said  railroad  upon  the  roadbed  of  said  public 
r  will  work  irreparable  injury"  to  the  complainant 
propsrty,  and  the  necessary  grading  and  excava- 
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sharply  pointed  out  upon  such  an  application  as  this,  and 
be  duly  supported  by  the  proofs.     I  will  deny  the  motion. 

Note.— In  Andrew  P.  Wirth  y.  Postal  Td.  Cable  Co.,  CayahogaCm 
Ohio.  Circuit  Court  1893  (7  Ohio  Circuit  Court  Reports  290)«  the  defendint 
had  maintained  a  line  of  telegraph  poles  in  a  highway  for  nine  yean,  with 
municipal  permission.  Whether  or  not  it  was  with  the  assent  or  aoqaicB* 
cence  of  the  abutting  owner,  grantor  of  the  pliiintiff,  was  a  dispatcd 
question  of  fact,  which  was  not  decided.  The  defendant  proposed  to 
replace  certain  of  the  poles  with  new  ones,  and  to  increase  the  number  of 
wires.  The  plaintiff  did  not  object  to  the  maintenance  of  the  existing 
poles  and  wires,  but  sought  an  injunction  to  restra  n  the  proposed  ohin|S. 
The  court  in  dismissing  the  petitions  say : 

*'Now.  we  do  not  think  it  is  a  case  for  a  court  of  oquity  to  interfere.  If 
this  party  has  any  complaint  as  to  the  right  of  way  of  this  company  ta  Mo 
and  seeks  to  make  them  appropriate  any  rights  thoy  are  using  of  his,  or 
seeks  to  call  them  to  an  account  for  damages  done  to  his  property,  then 
we  think  he  should  be  left  to  that  remedy  ;  and  we  do  not  undertake  to  taj 
he  has  no  such  remedy :  but  what  we  do  undertake  to  say  is,  that  thb 
trifling  difference  between  eight  wires  and  thirteen,  is  not  a  case  where  a 
court  of  equity  is  called  upon  to  prevent,  and  that  is  all  I  need  to  eiy 
about  it." 

In  Jacob  Westheffer  v.  Lebanon  db  AnnviUe  Street  Rff.  Co.,  Fa.  Supreme 
Court,  July  12, 1804  (IftS  Pa.  54).  the  defendant  in  constructing  its  electric 
street  railway  had  tilled  in  the  roadway  in  front  of  and  Tery  near  to 
plaintiff*s  house,  so  as  to  injure  his  means  of  aecess.  He  sought  an  injono- 
tion  to  restrain  the  operation  of  the  railway  and  a  decree  compelling  the 
defendant  to  restore  the  road  to  its  former  level ;  also  for  general  relief. 
The  court  below  held  that  the  action  could  not  be  sustained  because  of 
laches,  and  sustained  the  demurrer.  The  Appellate  CJourt  said  that  though 
the  injunction  might  on  final  hearing  be  denied,  because  of  laches  the 
plaintilT  might  yet  be  entitled  to  relief  against  the  mode  of  construction 
adopted  by  the  defendant,  and  to  such  restoration  of  the  former  grade 
as  might  be  necessary  to  restore  to  him  safe  and  convenient  access  to  his 
own  home. 

The  decree  was  reversed,  and  the  defendant  ordered  to  answer. 

In  Eichus  V.  Los  Angeles  Conaolidated  Electric  Ry.  Co,,  California 
Supreme  Court.  Aug.  30. 1804  (103  Cal.  614).  held  that  imder  a  constitutional 
provision  that  *'  private  property  shall  not  be  taken  or  damaged  for  public 
use  without  just  compensation  having  been  first  made  to  or  paid  into 
court  for  the  owner,**  an  abutting  owner  might  recover  against  a  railway 
company  for  injury  to  his  right  of  access  caused  by  cutting  down  a  street 
of  the  official  grade  for  the  purpose  of  constructing  its  electric  street 
railway. 

In  John  P,  Stockton,  Attomey-Oeneral,  et  al.  v.  Atlantic  Highlands, 
Red  Bank  dt  Long  Branch  Electric  Railway  Co.,  New  Jersey  Court  of 
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baiioery,  July  30,  18d5  (33  Atl.  Rep.  680),  held,  that  a  street  railway 
lecferic,  in  the  case  at  bar)  oould  not  be  erected  and  maintained  upon  a 
impike  road  without  complying  with  the  conditions  precedent  imposed 
f  the  statute  authorizing  its  construction ;  and  that  the  attorney-general 
spnsenting  the  people,  and  the  abutting  owner,  were  entitled  to  a  preli- 
linary  injunction. 

In  the  fifteen  cases  preceding  this  note  are  considered,  in  various  aspects, 
he  relative  right  of  electrical  companies  and  the  owners  of  land  abutting 
II  streets  or  highways  occupied  by  such  companies. 

Notes  referring  to  earlier  cases  in  this  series  upon  the  same  subject  may 
le  found  at  page  848  of  vol.  8,  and  page  218  of  vol.  4. 

With  reference  to  the  qu^tion  whether  or  not  such  use  of  streets 
mposes  a  new  servitude,  authorities  still  differ. 

In  3iichijcan  {People  v.  Eaton,  p.  87),  it  is  held  that  telegraph  lines  in 
nml  highways  impose  no  additional  burden;  the  contrary  in  New  York 
lEdt  V.  Am,  TeUph,  dt  Tel,  Co,,  p.  93).  In  Vermont,  the  question  is 
ttpicssly  not  decided  in  W,  U,  Tel.  Co,  v.  Bullard,  p.  103,  injimction  being 
nfased  on  the  ground  of  estoppel. 

Tbat  the  telephone  imposes  no  new  burden,  so  long  as  the  special  ease- 
Bents  nf  light,  air  and  access  are  not  interfered  with,  is  held  in  Minnesota 
(Cuter  V.  N,  W,  Teteph.  Exch,  Co.,  p.  111).  But  injunction  granted  in 
Pennsylvania,  restraining  planting  of  telephone  pole  in  front  of  a  door  or 
vindow,  thus  mterfering  with  such  easements  (Ruae  v.  Pa,  Teleph.  Co., 
PO). 

In  Ohio,  the  maintenance  of  unsightly  poles  for  fire  alarm  telegraph  in 
bAndsome  residence  streets  was  held  unreasonable,  in  a  suit  by  abutting 
owners  for  injunction  {PrentuHs  v.  Cleveland  Telephone  Co.,  p.  125). 

In  Montana,  held  that  the  maintenance  of  electric  light  poles  and  appli- 
ances imposes  no  new  burden,  it  appearing  that  the  company  was  under 

eontnct  to  light  the  streets,  and  that  no  private  easements  were  in  danger. 

{Jjtber  V.  BuUe  Oen.  Elec.  Co.,  p.  130.) 
In  New  Jersey,  it  is  held  that  the  electric  railway,  with  posts  and  wires 

ttl  other  apparatus  of  the  trolley  system,  does  not,  in  city  streets,  neces- 

ivilj  invade  any  private  riglits  of  the  abutting  land-owner  ( West  Jersey 

B.Co.  V.  Camden,  etc.,  Ry.  Co.,  p.  137  ;  State,  Kennelfy,  Proti,  v.  Jerney 

C'«»,  p   148;  State.  Roebling  Pnys.   v     Trenton,  p.  180),  but  as  to  rural 

l^ighways  there  has  been  no  adjudication.    {Borden  v.  Atlantic  Highlands, 

«tc  R.  Ch,,  p.  179.) 
In  Ohio  (^fimmows  v.    ToUdo,  p.  153)  and  Texas  (Limhurger  v.  San 

Antmuf  St.  Ry.  Co.,  p.  156)  it  is  held  that  in  urban  streets  no  new  ser vi- 
ta I*  Ls  imposed  by  the  electric  railway. 
Forthefirst  time  it  has  been  decided  in  Pennsylvania  that  outside  of 

B^tiuicipal  boundaries  the  trolley  railway  does  create  a  new  easemjiit. 

l/Wno.  R.  Co.  V.  Montgomery  Co.  Pass.  Ry.  Co.,  p.  166). 
In  Pennsylvania  it  has  been  decided  that  the  construction  of  an  electric 
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that  the  trees  were  his,  as  the  owner  of  adjoining  lands; 
that  they  had  no  right  to  cut  them;  and  ordered  them  to 
dosist.  They  replied  that  the  branches  interfered  with  tin 
working  of  the  line ;  that  they  had  been  directed  to  trim 
and  would  do  so.  The  trimming  marred  the  symmetry  o( 
the  trees,  tended  to  make  them  one-sided,  and  injured 
them. 

The  Postal  Telegraph  Cable  Company,  which  nov 
operates  the  line,  is  a  corporation,  organized  under  the 
laws  of  the  State  of  New  York  in  the  year  1886,  having 
lines  extending  through  many  of  the  States,  and  into 
Canada.  On  March  17,  1886,  the  company  filed  with  the 
postmaster-general  of  the  United  States  its  acceptance,  by 
resolution  duly  adopted,  of  the  requirements  of  section 
5263  and  following  of  the  Revised  Statutes  of  the  United 
States,  and  of  all  the  restrictions  and  obligations  required 
by  law,  in  order  to  make  its  line  an  instrument  of  inte^ 
state  commerce.  When  the  company  took  possession  d 
this  line  does  not  appear. 

The  defendants  were  found  guilty.  Sentence  followed, 
which,  upon  error  to  the  Circuit  Court,  was  affirmed.  To 
reverse  these  judgments,  the  present  proceeding  in  error 
is  brought. 

Wolf  &  Moore  and  J.  T.  Siddally  for  plaintiffs  in  error. 

E,  T.  Halselman,  prosecuting  attorney,  for  defendant  in 
error. 

Spear,  J. :  The  conviction  was  had  under  section  6880 
of  the  Revised  Statutes,  which  provides  that 

"Whoever  wronf^uUy,  and  without  lawful  authority,  oats  down  or 
destroys,  or  by  girding  or  by  any  other  means,  injures  any  vine,  standing 
or  growing  upon  land  not  his  own,  or  severs  from  the  land  of  another,  or 
injures,  or  destroys,  any  product  standing  or  gprowing  thereon,  or  other 
thing  attached  thereto,  shall  be  lined  in  any  sum  not  more  than  one 
hundred  and  fifty  dollars  or  imprisoned  not  more  than  thirty  days  at 
both." 


i 


IS  raisea  uy  me  excepiiuu  lo  luu  luiiuwiug 
i-en  by  the  court  to  the  jury,  viz. : 
D  the  question  as  to  the  rights  of  the  telegraph 
Y,  the  court  says  to  you  that  at  the  time  of  tue 

of  the  poles  and  the  constructioa  of  the  telegraph 
lether  in  1882  or  1884,  the  land  upon  which  this 
f  was  situated  was  the  property  of  Mr.  Taylor,  sub- 
he  right  of  way  for  public  use  for  a  highway;  that 
avel  and  keeping  it  in  repair  as  a  highway. 
between  Mr.  Taylor  and  other  individuals  or  cor- 
is,  it  coold  be  used  for  no  other  purpose  without 
{  him  to  compensation  for  such  use ;  and  the  entry 
lelegraph  company  upon  his  land  without  compen- 
9  him,  and  without  an  agreement  between  htm  and 
rporation,  if  you  find  this  corporation  did  so  enter, 

a  rightful  entry  or  occupancy;  and  as  to  the  trees 
;  upon  this  land  at  the  time  such  company  con- 
1  its  lines,  as  between  him  and  such  corporation, 
the  right  to  have  the  trees  remain  and  grow  there 

injury,  whether  such  injury  was  necessary  or  not 
se  of  the  lines  of  such  telegraph  company.  The 
States  could  not  nor  has  it  attempted  to  take  away 
statute  that  right.  Mr.  Taylor's  right  to  maintain 
■  in  the  ordinary  way  was  an  absolute  right,  and 
ht  could  be  taken  from  him  in  no  way  until  such 
they  acquired  the  right  to  maintain  such  lines  by 
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If  this  construction   is   wrong,    the   conviction  cannol 
stand. 

It  is  maintained  by  the  plaintiffs  in  error  that  the  charge 
is  erroneous  because  the  Postal  Telegraph  Gable  Company 
derived  authority  by  force  of  section  3464  and  following  oi 
the  Revised  Statutes  of  Ohio,  and  of  section  6263  and  fol- 
lowing of  the  Revised  Statutes  of  the  United  States  (by 
which  its  lino  is  made  an  instrument  of  interstate  com* 
morce),  to  enter  upon  and  occupy  the  highway  for  its 
telegr«aph  line,  and  was  therefore  rightfully  there  for  the 
purposes  of  its  business,  and  that,  as  it  appears  that  what 
was  done  by  the  employes  of  the  company  in  the  way  of 
trimming  the  trees  of  Mr.  Taylor  was  done  to  prevent  the 
branches  from  interfering  with  the  operation  of  the  tele- 
graph line,  their  acts  could  not  be  in  violation  of  any  right 
of  Mr.  Taylor,  inasmuch  as  he  could  not  be  possessed  of 
any  riglit  to  intrude,  by  growing  trees  or  otherwise,  upon 
the  right  of  occupancy  and  use  thus  acquired  and  enjoyed 
by  the  company.  Such  acts  would  not  be,  within  the 
meaning  of  our  criminal  statute,  wrongful;  nor  could  the 
land,  as  respects  the  company  thus  rightfully  in  occupancy 
of  the  higliway,  be  esteemed  the  land  of  another,  within 
thp  meaning  of  section  6880. 

The  sections  of  the  Ohio  statutes  cited  give  authority  to 
any  magnetic  telegraph  company  to  construct  telegraph 
lines  from  point  to  point  along  and  upon  any  of  the  pubhc 
roads  and  highways,  etc.,  etc.,  but  the  same  shall  not 
incommode  the  public  in  the  use  of  such  highway.  Any 
such  comi)any  may  enter  upon  any  land,  whether  held  by 
an  individual  or  corporation,  and  whether  acquired  by 
purchase  or  appropriation,  for  the  purpose  of  making  pre- 
liminary examinations  and  surveys,  with  the  view  R)  the 
location  of  lines  of  magnetic  telegraph,  and  may  be 
deemed  necessary  for  the  erection  and  maintenance  of  its 
poles,  piers,  abutments,  wires  and  other  necessary  fixtures, 
a'vl  for  stations,  and  the  right  of  way  over  such  lands  and 


sure  within  wbicli  an  edifice  is  situate,  nor  erect  any 
raph  pole,  pier,  abutment,  wires  or  other  iixtures  so 
to  any  edifice  as  to  occasion  injury  thereto,  or  risk 
ijury  in  case  such  pole,  pier  or  abutment  be  over- 
m,  Dor  injure  or  destroy  any  fruit  or  ornamental  tree, 
e  MctioDB  of  the  United  States  statutes  cited  give  to 
telegraph  company  organized  under  the  laws  of  any 
I  the  right  to  construct,  maintain  and  operate  lines  ot 
npb  over  and  along  any  of  the  military  or  post  roads 
)  United  States,  but  the  lines  must  not  interfere  with  the 
iftiy  travel  on  such  roads ;  and,  before  any  company  can 
liae  any  of  the  powers  or  privileges  conferred,  such 
isny  sliall  file  its  written  acceptance  with  the  post- 
er-general of  the  restrictions  and  obligations  required 
w.  A  later  section  declares  "that  all  public  roads 
lighways,  while  kept  up  and  maintained  as  such,  are 
7j  declared  to  be  post  routes." 

ia  apparent  that  the  only  limitation  expressed  upon 
right  to  maintain  lines  of  telegraph  upon  the  public 
iraya  Is  that  they  shall  be  so  constructed  as  not  to 
fen  with  the  public  use  of  the  highway.  But  the 
its  nowhere  undertakes  to  deal  with  the  private  right 
imership  in  the  highways,  and  the  question  arises 
her  it  was  the  legislative  purpose  to  give  rights  to  tele- 
h  companies  inconsistent  with  the  rights  of  the  owner 
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of  cases  decided  by  this  court,  notably  in  the  foUowirg: 
Bingham  Y.  Doane^  9   Ohio,  167  ;  Crawford  v.  Delawafe,! 
Ohio  St.  459  ;  Railroad  Co.  v.   CumminsviUe,  14  Ohio  8l 
523;  Hatch  v.  Railroad  Co.,  18  Ohio  St.  123  ;  JI/cCfcHoiul t. 
Miller,  28  Ohio  St.  502;  Railroad   Co.  v.  WiUiamB,  350b» 
St.  168;  Railroad  Co.  v.  O'Hara,  48  Ohio  St.  343.   Perhapi 
the    principle    is    not  better   stated   than  in   Railroad  t. 
Williams,  supra,  opinion  by  Gilmore,  G.  J.,  as  follows: 

''As  between  the  public  and  the  owner  of  land  upoa 
which  a  common  highway  is  established,  it  is  settled  thai 
the  public  has  a  right  to  impove  and  use  the  public  high- 
way in  the  manner  and  for  the  purposes  contemplated  al 
the  time  it  was  established.    The  right  to  improve  indadei 
the  power  to  grade,  bridge,  gravel  or  plank  the  road  in  such 
a  manner  as  to  make  it  most  convenient  and  safe  for  use 
by  the  public,  for  the  purposes  of  travel  and  transportation 
in  the  customary  manner,  i\rhich  is  well  understood  to  be 
by  the  locomotion  of  man  and  beast  and  by  vehicles  drawn 
by  animals,  without  fixed  tracks  or  rails  to  which  such 
vehicles  are  confined  when  in  motion.     These  constitute 
the  easemont  which  the  public  acquires  by  appropriating 
land  for  the  right  of  way  for  a  highway,  and  these,  in 
legal  contemplation,  are  what  the  owner  is  to  receive  com- 
pensation for  Avhcn  his  land  is  appropriated  for  this  pur- 
pose.    The  fee  of  the  land  remains  in  the  owner.     He  ia 
taxed  upon  it;  and,  when  the  use  or  easement  in  the  pub- 
lic ceases,  it  reverts  to  him,  free  from  incumbrance. 

In  the  exercise  of  the  right  of  eminent  domain,  the 
State,  through  the  General  Assembly,  may  delegate  to  a 
railroad  corporation  the  power  to  appropriate  a  right  of 
way  for  its  road  along  and  upon  a  public  highway.  .  .  . 
In  such  case,  the  rights  of  the  public  and  the  rights  of  the 
owner  are  entirely  distinct;  and  the  consent,  express  or 
implied,  of  one  to  the  appropriation,  would  not  binder 
affect  the  rights  of  the  other.  .  .  .  The  railroad  com- 
pany, by  occupying  the  highway,  constructing  its  track. 
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ud  operating  its  trains  thereon  by  steam  motive  power, 
Dompletely  diverted  the  highway  from  the  uses  and  pur- 
poses for  which  it  was  established.  This  new  use  to  which 
the  highway  has  been  diverted  imposes  burdens  on  the 
land  that  are  entirely  different  from  and  iu  addition  to 
ihose  that  were  imposed  by  the  highway.  The  right  to  so 
iivert  the  use,  and  impose  additional  burdens  on  the  land, 
iould  only  be  acquired  by  the  corporation  by  agreement 
fiih  the  owner,  or  by  appropriating  and  making  compen- 
atioQ  therefor,  in  the  mode  prescribed  by  law.'' 

Applying  the  doctrine  of  this  holding  to  the  case  at  bar, 
k  is  manifest  that  the  learned  trial  judge  did  not  err  in 
lift  charge  bearing  upon  the  property  right  of  Mr.  Taylor 
Q  the  highway,  but  that,  on  the  contrary,  the  law  upon 
hat  subject  was  correctly  stated  to  the  jury;  and,  if  right 
tpon  that  point,  the  result  would  seem  to  follow,  as  further 
harged  by  the  judge,  that  the  land  owner  "  had  the  right 
0  have  the  trees  remain  and  grow  there  without  injury, 
rhether  such  injury  was  necessary  or  not  to  the  use  of  the 
ines  of  such  telegraph  company.''  The  rule  of  law  rests 
ipon  the  clear  ground  that  the  appropriation  of  the  public 
lighways  for  the  purpose  of  telegraph  lines  was  a  new 
ise.  The  highways  were  originally  dedicated  for  the  pur- 
)08e8  of  public  travel,  and  not  for  the  purpose  of  telegraph 
ines.  Hence  the  new  use  imposed  an  additional  burden. 
Phe  statutes  of  Ohio  grant  to  telegraph  companies 
secondary  and  subordinate,  rather  than  co-ordinate,  rights 
.vith  travelers,  which  fact  is  apparent  in  the  provision 
Jiat  the  lines  are  to  be  so  constructed  as  not  to  interfere 
with  the  public  use  of  the  highway.  {Railway  Co.  v. 
Telegraph  Association,  48  Ohio  St.  390. )  The  presence 
Ji  the  statute  of  provision  for  the  protection  of  private 
rights  where  lines  are  built  on  private  lands,  and  the 
ihsence  of  such  provision  where  the  highways  are  used,  is 
itrong  indication,  as  it  seems  to  us,  that  the  purpose  was 

VOL.   V— 13. 
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to  avoid  any  interference  with  the  rights  of  the  adjoining 
land  owners ;  and  the  conclusion  seems  inevitable,  taking 
the  language  of  the  entire  statute  upon  the  subject,  thal^ 
whatever  grant  of  right  in  the  highways  is  given  telegr^h 
companies  as  against  the  public,  no  right  is  attempted  to 
be  given  them  as  against  individuals.  The  question  A 
legislative  power,  therefore,  to  authorize  a  telegraph  com* 
pany  to  take  the  interest  of  the  adjoining  land  owner  in  the 
highway  without  compensation,  need  not  be  considered. 

It  follows  that,  before  the  telegraph  company  could 
possess  a  right  in  such  measure  as  to  interfere  with  tha 
right  of  the  land  owner  in  the  highway,  it  would  be 
required  to  acquire  that  right  in  some  one  of  the  wayi 
known  to  the  law.  It  is  not  pretended  that  anysneh 
method  has  been  resorted  to.  Hence  the  entry  upon  the 
land  by  the  company  was,  as  to  such  right,  not  a  rightfol 
entry.  There  was  no  error,  therefore,  in  the  trial  judge 
giving  the  instruction  upon  that  subject  already  quoted. 

The  court  also  said  to  the  jury  ''that  in  doing  these  acts, 
if  these  men,  in  good  faith,  honestly  thought  from  the  di* 
cumstances  that  they  had  the  right  to  cut  the  trees  as  they 
did,  they  could  not,  within  the  meaning  of  the  law,  be  held 
to  be  guilty  of  a  crime  in  this  case,  even  though  they  had 
no  right  or  lawful  authority  so  to  do ;  however,  if  you  find 
they  acted  heedlessly,  recklessly,  and  carelessly,  without 
honestly  believing  they  had  the  right  to  do  it,  then,  as  to 
this  branch  of  the  case,  they  would  be  liable.*'  And  thia 
is  assigned  as  error,  because,  as  is  urged,  if  the  defendants 
honestly,  though  mistakenly,  believed  they  had  a  right  to 
cut  the  trees,  the  question  of  recklessness  would  not  enter 
into  the  consideration,  and  they  could  not  be  guilty.  We 
see  no  error  in  this  instruction  to  the  jury.  Indeed,  it  i& 
probably  more  favorable  to  the  defendants  than  they  coold 
well  ask.  If,  with  the  information  from  Mr.  Taylor  as  to 
his  ownership  of  the  land  and  of  the  trees,  and  in  the  face 
of  his  protest,  they  chose  to  go  on  and  do  the  injury  com- 
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plained  of,  it  was  for  the  jury  to  say  whether  or  not  they 

acted  heedlessly,  recklessly  and  carelessly,"  and,  if  they 

did  80  act,  then  the  cutting  was  *'  wrongful,"  within  the 

raeaning  of  the  statutes.     That  the  cutting,  if  it  injured 

the  trees,  would  inflict  pecuniary  injury  on  Mr.  Taylor, 

\\as  apparent  on  the  face  of  things.     The  trees  were  of 

value  to  the  enjoyment  of  the  property.     Not  only  as  a 

matter  of  sentiment  on  the  part  of  the  owner,  who  had 

planted  them,  and  had  watched  their  growth  for  near  half 

a  century,  but  as  an  improvement,  which   added   money 

falue  to  the  farm,  had  Mr.  Taylor  an  interest  in  preserving 

them  from  injury,  and  in  invoking  the  aid  of  the  criminal 

law,  where  the  superior  force  of  the  telegraph  company 

made  it  impracticable  for  him  to  personally  protect  his 

own.     That,  too,  was  the  time  for  him  to  stand  for  his 

own.     The  right  in  the  company,  if  it  existed,  to  set  poles 

as  near  as  130  feet  from  one  another,  with  cross  arms  six 

feet  in  length,   and  to  put  upon  them   fourteen   wires, 

implied  the  right  to  place  the  poles  as  near  together  as  the 

company  might  desire,  and  to  put  on  them  cross  arms  of 

any  length,  and  string  a  corresponding  number  of  wires; 

and,  if  there  was  the  right  to  cut  branches  where  necessary 

to  the  working  of  the  line,  there  would  arise  an  equal  right 

to  cut  down  the  trees  themselves  in  case  a  like  necessity 

appeared.     The  land  owner  made  resistance  as  soon  as  his 

property  rights  were  directly   assailed,    but  he   did   not 

resist  any  too  soon. 

It  is  contended  that  the  claim  of  the  telegraph  company 
to  lawful  possession  as  an  instrument  of  interstate 
commerce  is  sustained  by  the  holding  of  the  Supreme 
Court  in  Pensacola  Tel.  Co.  r.  The  W.  U.  Tel.  Co., 
96  U.  S.  1.  In  that  case  it  is  held  that  the  powers 
conferred  upon  Congress  to  regulate  commerce  among 
the  several  States,  and  to  establish  post-ofiices  and  post 
roads,  are  not  confined  to  the  instrumentalities  of  com- 
merce, or  of  the  postal  service  known   or  in  use  when 
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the  Constitution  was   adopted,  but  keep   pace  with  the 
progress    of    the  country,    and    were    intended   for  the 
government  of  the  business  to   which  they  relate  at  all 
times  and  under  all  circumstances,  and  it  is  the  duty  of 
Congress  to  take  care  that  intercourse  among  the  States 
and  the  transmission  of  intelligence  are  not  obstructed  or 
unnecessarily  incumbered  by  State  legislation;  and,  fur- 
ther, that  the  act  of  July  24,   1866  (section  5263  et  seqX 
which  declares  that  the  erection  of  telegraph  lines  shall, 
as  against  State  interference,  be  free  to  all  who  accept  its 
terms  and  conditions,  and  that  a  telegraph  company  of  one 
State   shall   not,  after  accepting  them,    be  excluded  by 
another  State  from  prosecuting  its  business   within  her 
jurisdiction,  is  a  legitimate  regulation  of  commercial  inte^ 
course  among  the  States,  and  is  not  limited  in  its  opera- 
tion  to  such  military  and  post  roads  as  are  upon  the  public 
domain;  and,  as  conclusion,  that  the  statute  of  Florida,  so 
far  as  it  grants  to  the  Pensacola  company  the  exclusive 
right  of  establishing  and  maintaining  lines  of  electric  tele- 
graph as  therein  specified,  is  in  conflict  with  that  act,  and 
therefore  inoperative  as  against  a  corporation  of  another 
State  entitled  to  the  privileges  which  that  act  confers;  and, 
further,  that  a  telegraph  company  of  another  State,  which 
has  secured  the  right  of  way  by  private  arrangement  with 
the  owner  of  the  land,  and  duly  accepted  the  restrictions 
and  obligations  required  by  that  act,  cannot  be  excluded 
by  the  Pensacola  company. 

But  this  is  very  far  from  holding  that  a  telegraph  com- 
pany which  accepts  the  terms  of  the  United  States  statute 
thereby  acquires  any  right  as  against  the  individual  prop- 
erty right  of  the  citizen.  True,  the  holding  is  that  the 
telegraph  is  an  instrument  of  interstate  commerce;  that 
telegraph  companies  are  subject  to  the  regulating  powers 
of  Congress,  in  respect  to  their  foreign  and  interstate  busi- 
ness; and  that  such  a  company  occupies  the  same  relation 
to  commerce  as  a  carrier  of  messages  that  a  railroad  com- 


dual  right  of  the  owner  of  adioiningland;  such  right 
)e  acquired  by  dueprocesaof  law;  it  cannot  be  legally 

by  brute  force.  It  is  to  be  noted,  also,  that  the 
im  Union  Company,  whose  right  is  vindicated  by  the 
m  cited,  "  had  secured  a  right  of  way  by  private 
^ment  with  the  owner  of  the  land."  and  hence  the 
rty  rights  of  the  citizen  were  in  no  way  inTOlved  in 
86.  So  solicitous,  however,  was  the  eminent  jurist 
note  the  opinion  (Chief  Justice  Waite)  that  no 
Taated  impression  should  be  created,  that  be  took 
to  guard  against  it,  wheu  speaking  of  the  statute,  by 

the  following  language:  "  It  gives  no  foreign  cor- 
an  the  right  to  enter  upon  private  property  without 
Qsent  of  the  owner,  and  erect  the  necessary  structures 
I  business;  but  it  does  not  provide  that,  whenever 
nsent  of  the  owner  is  obtained,  no  State  legislation 
prevent  the  occupation  of  post  roads  for  telegraph 
Kw  by  such  corporations  as  are  willing  to  avail  them- 
of  its  privileges."  ..."  No  question  arises  as 
authority  of  Congress  to  provide  for  the  appropria- 
'.  private  property  to  the  uses  of  the  telegraph,  for  no 
ttempt  has  been  made.  The  use  of  public  property 
is  granted.  If  private  property  is  acquired,  it  must, 
as  the  present  legislation  is  concerned,  be  obtained 
rate  arrangement  with  the  owner.  No  compulsory 
dines  are  authorized.     State  sovereifntv  under  the 
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line  was  placed  along  the  highway,  some  ten  years  before, 
Mr.  Taylor  is,  in  some  way,  estopped  from  now  asserting 
his  private  rights,  and  hence  it  could  not  be  made  a  crimi- 
nal offense  to  invade  those  rights.     Ooodin  v.  Cand  Co.t 
18  Ohio  St.  169,  is  cited  in  support  of  this  contention. 
The  doctrine  of  the  Ooodin  case  was  held  in  Railway  Co, 
V.  Rabbins,  35  Ohio  St.  483,  to  *'rest  upon  its  own  peculiar 
facts,  and  is  not  to  be  extended;''  and  in  the  recent  case 
of  Railroad  Co.  v.  Perkins,  49  Ohio  St.  331,  it  is  again 
observed,  respecting  the  same  case,  that  ''what  is  there  said 
must  be  confined  to  the  facts  of  that  case.'*     If,  however, 
the  doctrine  of  the  Ooodin  case  be  at  all  applicable  to  the 
facts  of  the  case  at  bar,  it  would  only  prevent  a  proceeding 
on  the  part  of  the  land  owner  to  compel  a  removal  of  the 
line.     It  could  not  work  a  transfer  of  the  right  of  the  land 
owner  in  the  road  to  the  telegraph  company.     That  result, 
by  reason  of  mere  acquiescence,  could  not  be  accomplished 
short  of  twenty-one  years.     The  private  right,  therefore, 
would  not  be  extinguished ;  and,  if  not  extinguished,  that 
property  right  was  still  susceptible  of  protection  by  the 
criminal   law.     But,   aside  from  this,  even  if  the  Ooodin 
case  applies  here,  why  should  the  land  owner  be  estopped? 
The  holding  in  the  Goodin  case  proceeds  upon  the  theory 
that  the  owners  must  have  been  fully  aware  of  the  appro- 
priation proceedings,  and  that  their  property  was  being 
seized  and  despoiled,  and  upon  the  additional  fact  that 
large   sums  had   been   expended   on    the    faith  of  their 
apparent  acquiescence.     In  the  case  at  bar  it  is  not  shown 
that,  at  the  time  of  the  erection  of  the  telegraph  line,  the 
danger  of  interference  with  or  injury  to  private  property 
was  apparent,  nor  that  expense  had  been  incurred  relying 
upon  apparent  acquiescence,  nor,  indeed,  that  any  large 
sum  had  been  expended  at  all. 

Our  conclusion  is  that  the  owner  of  the  adjoining  land 
was  the  owner  of  the  trees,  and  had  the  right  to  their  full 
enjoyment,    subject   only   to   the   convenience    of    public 
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travel;  that  his  property  in  the  trees  was  a  legitimate  sub- 
ject of  protection  by  State  legislation,  and  that  the  criminal 
ann  of  the  law  was  properly  invoked  for  his  protection. 

Other  questions  are  argued,  but  we  find  none  presented 
by  the  record  of  sufficient  gravity  to  justify  the  use  of  time 

and  space  in  their  di.'jussion. 

Judrment  affirmed. 

Note.— See  note  to  Poston  v.  Cumberland  Teleph,  i.ud  TeL  Compost, 


Frank   Gorman  and  Another,  Respondents,  v.  The 
Eastchester  Electric  Company,  Appellant. 

Aew  York  Supreme  Oouri^  General  Term,  Second  Department,  July,  2S9i. 

(80  Hun,  200.) 

Crmxo  UMBS  from  trkes  interfebino  wiih  electric  wires. 

In  an  action  against  an  electric  company  for  trespass  in  cutting  limbs 
from  a  shade  tree  standing  in  a  street  the  title  to  the  center  of  which 
was  in  the  abutting  owner,  plaintiff,  the  court  charged  the  jury  that 
the  defendant,  under  its  grant  from  the  city  of  the  privilege  of  erecting 
poles  and  stringing  wires  along  the  streets,  had  the  right  to  trim  away 
the  limbs  of  the  trees  so  as.to  free  its  wires  from  contact  with  them,  but 
were  bound  in  exercising  that  right  to  use  ordinary  care ;  and  submitted 
the  question  of  care  to  the  jury.  Held,  tliat  tliis  was  sufficiently  favor- 
able to  the  defendant. 

Appeal  by  defendant  from  a  judgment  of  the  County 
Court  of  Westchester  county,  entered  upon  the  verdict  of 
a  jury,  and  also  from  an  order  denying  the  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

ililo  J.  White,  for  the  appellant. 

George  C.  Appell  and  Odell  D.  Tompl'hift,  for  the  re- 
spondents. 
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Brown,  P.  J. :  The  plaintiffs  recovered  a  verdict  against 
the  appellant  for  damages  caused  by  cutting  the  limbs 
from  a  shade  tree  which  stood  on  Valentine  street  in  tbe 
city  of  Mount  Vernon,  immediately  in  front  of  premises 
which  plaintiffs  owned  and  occupied. 

The  privilege  of  erecting  poles  and  stringing  wires  along 
all  the  streets  of  the  city  had  been  granted  to  api)ellant  by 
the  municipal  authorities,  but  this  grant  conferred  upon  it 
no  authority  to  interfere  with  or  destroy  private  property, 
and  the  main  question  presented  for  review  is  whether  the 
plaintiffs'  title  extended  to  the  middle  of  Valentine  street 

The  plaintiffs  acquired  title  in  1883,  prior  to  the  inoo^ 
poration  of  the  city  of  Mount  Vernon,  under  a  deed  which 
described  the  land  as  being  in  the  town  of  Eastchester  and 
known  as  lot  number  400  on  a  map  entitled  "  Map  of  Cen- 
tral Mount  Vernon,  etc.,  filed  in  the  office  of  the  register 
of  the  county  of  Westchester,  .  .  .  bounded  easterly 
in  front  by  Fifth  avenue  .  .  .  southerly  on  the  other 
side  by  Valentine  street.'* 

This  description,  we  think,  conveyed  title  to  the  center  of 
Valentine  street.  {Biasell  v.  N.  Y.  G.  R  R.  Co.,  23  N.  Y. 
61;  Wager  v.  Troy  Union  R.  R.  Co.,  25  id.  526;  Henneuy 
V.  Murdoch,  137  id.  317.) 

The  rule  is  different  when  the  description  bounds  the 
land  on  the  side  of  the  street,  and  such  are  the  cases  cited 
by  the  appellant.  {Kings  Co.  Ins.  Co.  v.  Stevens,  87  N. 
Y.  287;  Blackman  v.  Riley,  138  id.  318;  Holloway  v. 
Southviayd,  139  id.   390.) 

There  is  no  evidence  to  show  that  plaintiffs'  grantors  did 
not  own  to  the  center  of  the  street,  and  as  at  the  date  of 
the  deed  the  city  of  Mount  Vernon  was  not  incorporated, 
the  inference  must  be  that  the  fee  of  the  highway  was  in 
the  proprietors  of  the  adjoining  lands.  {Wager  v.  Troy  iJ. 
R.  Co.,  supra.) 

The  city  was  incorporated  in  1892,  but  we  are  not 
referred  to  any  proceedings  under  its  charter  by  which  the 
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ffs'  ownership  in  the  street  had  been  extinguished, 
er  these  facts  the  plaintiffs'  right  to  maintain  the 
was  established.  The  court  charged  the  jury  that 
Pendant,  under  its  grant  from  the  city,  had  the  right 
1  away  the  limbs  of  the  tree  so  as  to  free  its  wires 
ontact  with  them,  but  were  bound  in  exercising  that 

0  proceed  with  ordinary  care,  and  submitted  to  the 
le  question  whether  there  was  an  unnecessary  cut- 
nray  of  the  limbs  of  the  tree.  This  was  certainly  as 
ble  a  view  of  the  case  as  defendant  had  a  right  to 
and  the  evidence  fully  sustained  the  verdict  of  the 
pon  that  question. 

lence  was  admitted  over  the  defendant's  objection 
ception  to  the  effect  that  the  destruction  of  the  tree 
liminished  the  market  value  of  the  plaintiffs' 
ies. 

1  was  the  correct  ruling  applicable  to  the  case,  and 
ception  to  the  ruling  of  the  court  must  be  overruled. 
it  V.  E.  C.  &  N.  R.  R.  Co.,  132  N.  Y.  199.) 
judgment  and  order  should  be  affirmed  with  costs. 
MAN  and  CuLLEN,  JJ.,  concurred. 

;ment  and  order  affirmed,  with  costs. 


—See  note  to  Poston  ▼.  Cumberland  Teleph.  and  TeL  Co,,  po9t. 


DA  H.  DoDD  V.  Consolidated  Traction   Company. 

New  Jersey  Supreme  Court,  Feb,  £1, 1895, 

CUTTU^'O  TREES  FOR  TROLLEY  WIRB9 

l-note  by  the  court) : 

ion  oompanj  authorized  by  the  city  to  erect  its  trolleys  has  the 
to  top  the  branches  of  trees  overhanging  the  street  when  such  act 
lonably  necepsnry  for  the  passage  of  its  wires. 
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before  the  judge  and  a  jury,  and  a  verdict  and  judgment 
for  the  plain tiflfs  for  $300;  and  the  defendant  company  hai 
appealed  and  assigned  errors. 

The  company  had  been  for  several  years  operating  a 
telephone  line  in  front  of  plaintiffs'  premises.     Desiring  to 
change  the  location  of  the  poles  and  line,  the  superintend- 
ent of  the  company  applied  on  the  premises  of  defendant 
for  permission  to  trim  up  the  limbs  of  some  holly  treei 
located  near  the  front  fence,  but  was  answered  by  the  lady 
in  charge  of  the  house  that  the  property  was  in  the  hands 
of  tenants,  and  that  the  company  could  only  get  permission 
from  the  owner,  and  his  address  was  furnished  the  8upe^ 
intendent.     The  superintendent  was  accosted  in  the  street 
or  road  near  the  premises  on  the  same  day  by  a  gentlemia 
who  inquired  when  the  street  car  line  would  be  completed 
out  to  that  point.     He  further  stated  that  he  owned  the 
property  on  the  hill,  and  was  anxious  to  have  the  car  line 
extended  as  soon  as  could  be  done.     Thereupon  the  super* 
intendent  said  to  him  that  he  was  connected  with  the  tele- 
phone company,  and  not  with  the  railroad,  and  wanted  bis 
permission  to  cut  away  some  limbs   from  the  evergreen 
trees  in  the  yard  so  as  to  not  interfere  with  his  line;  and 
the  party  said  that  was  all  right  or  there  would  be  no 
objection. 

It  appears  that  the  party  thus  interviewed  was  not  the 
owner  of  the  trees  or  the  property  in  question,  but  of  a 
contiguous  property,  very  much  the  same  in  description 
and  appearance,  but  having  no  holly  trees  in  the  front 
yard. 

The  superintendent  of  the  telephone,  supposing  that  he 
had  the  necessary  permission  from  the  owner  of  the  prem- 
ises, cut  off  the  limbs  from  three  of  the  holly  trees,  greatly 
disfiguring  them.  They  are  shown  to  have  been  planted 
with  much  care,  some  thirty-five  years  before,  and  were 
very  shapely,  highly  ornamental  and  much  prized  ever- 
greens, very  difficult  to  transplant  and  to  keep  alive.     The 
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wners  of  the  property  brought  suit  for  the  damage  sus* 
lined,  with  the  result  as  stated. 

The  errors  assigned  are : 

To  the  admission  of  any  testimony  in  regard  to  the 
lecnniary  ability  of  the  defendant  company.  The  plaint- 
ffs  in  the  case  were  suing  for  both  compensatory  and  puni- 
i?e  damages.  There  was  a  wide  difference  of  estimates 
tnder  the  first  head,  ranging  from  nothing  to  $500  per  tree. 
liere  was  also  evidence  sufficient,  we  think,  to  raise  the 
oestion  of  gross  negligence  on  the  part  of  the  company  in 
ot  exercising  more  caution  tp  find  and  obtain  the  consent 
I  the  true  owner  of  the  property  that  the  trees  might  be 
tl^  and  also  in  the  manner  in  which  the  cutting  was  done, 
id  in  cutting  the  trees  at  all.  It  satisfactorily  appears 
lat  the  trees  were  only  thirty-five  to  forty  feet  high,  and, 
r  the  use  of  three  poles  of  50  feet  in  length,  cutting  the 
ees  might  have  been  entirely  avoided;  and  it  is  shown 
16  company  had  such  poles  in  its  yards  in  Memphis  at 
le  time,  and  it  is  not  shown  why  the  line  might  not  as 
ell  have  been  located  so  as  not  to  touch  the  trees,  as  had 
reviously  been  the  case. 

We  think  there  was  sufficient  evidence  of  gross  negli- 
mce  and  wantonness  to  justify  the  admission  of  evidence 
ith  a  view  to  punitive  damages,  if  the  jury  should  decide 
to  be  a  proper  case  for  such  damages.  The  jury  upon 
lis  point  was  charged  that,  if  the  cutting  was  done 
audulently,  oppressively  or  with  gross  negligence,  they 
light,  in  their  discretion,  give  punitive  damages. 
It  is  assigned  that  the  judge's  charge  was  incomplete, 
leager  and  misleading.  We  do  not  find  it  misleading  as 
ur  as  it  goes,  and  there  was  no  request  for  an  additional 
large.  In  such  case  this  court  will  not  reverse  for 
leagemess  of  the  charge.  Maxwell  v.  Hill,  5  Pick.  585, 
ad  authorities  there  cited. 

When  there  is  any  ground  or  reason  for  punitive  dam- 
ges,  the  pecuniary  ability  of  the  wrongdoer  may  be  given 
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in  evidence.  Dush  y.  FitzMigh,  2  Lea,  300;  Sedgrrickon 
Damages  (8th  cd.),  sec.  385;  Sutherland  on  Damages,  pp. 
744,  745;  Railroad  v.  Gumany  11  Lea,  103. 

But  the  exceptions  to  the  evidence  of  pecuniary  ability 
were  general,  to  wit,  that  the  evidence  was  incompetent    i 
and     immaterial,    but     witliout    stating     the    grounds. 
Druggist  cases,  1  Pick.  449;  Railroad  v.  Fleming ,  14  Lea,     ■ 
129;  6  Pick.  167,  548,  689. 

It  is  said  the  damages  are  excessive.     Only  three  trees 
were  trimmed.      There  is  much  diflference   between  the 
witnesses  as  to  the  value  of  these  trees  and  the  damage 
done  by  cutting  them.    The  trees  are  estimated  to  be  worth 
as  high  as  $500  each.     Other  witnesses  do  not  attach  any 
value  to  them.      Some  witnesses  state  that  the  trees  are 
practically  ruined.    Others  state  that  the  damage  is  slight, 
if  anything.     It  is  shown  that  the  rental  value  of  the  prop- 
erty has  not  been  diminished,  and  opinions  are  expressed 
that  the  market  value  has  not  been  changed.     The  matter 
was  peculiarly  for  the  jury  to  determine,  and   there  is 
ample  evidence  to  support  their  verdict  upon  the  idea  of 
actual  or  compensating  damages  alone.     Memphis  Tde- 
phone  Co.  \.  Htint,  16  Lea,  456. 

There  is  therefore  no  reversible  error  in  the  record,  and 
the  judgment  of  the  court  below  is  affirmed,  with  costs. 


Note.— For  earlier  cases  than  the  four  preceding  this  note,  upon  the 
right  of  electric  companies  to  disfigure  or  destroy  shade  trees  belonging  to 
abutting  land  owners,  for  the  convenienoe  of  stringing  wires,  see  notei, 
vol.  4,  pp.  145,  225. 

In  Connecticut  {Qten,  Stats,  sec.  8944),  Michigan  (How.  Ann.  Stats,  tec 
3977),  New  Hampshire  (Pub.  Stats,  ch.  81,  sec.  5),  Pennqrlvania  (Laws  1891, 
No.  168)  and  Vermont  (Laws  1888,  No.  82),  shade  trees  and  the  rights  of 
abutting  owners  therein  are  protected  by  statute  from  injury  by  telegniph 
or  electric  companies. 
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HSBCANTILB  TrUST  COMPANY   V.    ATLANTIC  <fc  Pa^^^TC 

Ratlkoad  Company. 

U.  8.  Circuit  Court,  So.  DiiL  California,  Sept.  t6, 1894. 

TJUORAPH  UNB  ON  B.  B.  BIGHT  OP  WAY.— PO6T-BOAD6    ACT.— '^TftCRIMI- 

ATION. 

A  lelagraph  oompany  which  has  aooepted  the  provisions  of  the  Post-roads 
Aol  of  Congress  of  1806,  has  a  right  to  construct  and  operate  its  line 
npom  the  right  of  way  granted,  after  the  passage  of  said  statute,  from  the 
pnblie  lands  to  a  railroad  company ;  the  railroad  being  by  the  granting 
act  designated  as  a  military  and  post-road  of  the  United  States. 

A  oontract  of  the  railroad  company  purporting  to  grant  an  exolusiTe  right 
of  way  to  one  telegraph  company  in  hostility  to  the  rights  of  others  is 
▼old* 

▲  telegraph  company  thus  discriminated  afj^inst  may  seek  its  remedy  by 
interrention  in  an  action  brought  to  foreclose  a  mortgage  given  by  the 
raOroad,  the  property  of  which  is  in  the  hands  of  a  receiver. 

Oases  of  this  series  cited  in  opinion  appear,  in  bold  faced  type  :  Petuaeola 
Tel.  Co.  V.  W.  U.  Tel.  Co.,  vol.  1,  p.  260 ;  WeBiem  Union  Tel.  Co.,  v.  Am. 
Un,  TeL  Co.,  voL  1,  p.  288. 

Petition  of  intervention  filed  by  Postal  Telegraph  Cable 
Company,  in  a  foreclosure  suit,  for  the  purpose  of  enforc- 
ing petitioner's  right  to  build  and  maintain  its  line  upon 
the  railroad  right  of  way. 

Heard  on  demurrer  to  petition.    Pacts  stated  in  opinion. 

Lamme  &  Wilde,  for  Postal  Tel.  Cable  Co. 

jB.   JB.   Carpenter  "and  H.  D.  Estabrook,    for  respondent. 

Ross,  District  Judge :  In  this  cause  the  Postal  Telegraph 
Cable  Company  filed  a  petition  setting  forth  that  it  is  a 
corporation  organized  January  25,  1886,  under  and  by 
virtue  of  the  laws  of  the  State  of  New  York,  for  the  pur- 
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pose  of  owning,  constructing,  using  and  maintaining  lines 
of  electric  telegraph  within  and  also  beyond  the  limits  of 
that  State;  that,  under  its  articles  of  incorporation,  tbe 
petitioner  may,   by  its  line  or  lines  of  telegraph,  connect 
each  and  every  city,  town  and  village  within  the  United 
States  where  a  post-office  has  been  established,  and  each 
and  every  such  city,  town  and  village  is,  by  said  articles 
of  incorporation,  designated  as  a  point  to  be  connected  by 
telegraph ;  that  after  its  incorporation,  and,  to  wit,  on  the 
6th  day  of  April,  1886,    the  petitioner  filed  its  written 
acceptance  with  the  postmaster-general  of  the  restrictions 
and  obligations  required  by  section  6263  of  the  Revised 
Statutes  of  the  United   States,    hereinafter  set  out,  and 
thereby  acquired  the  right  to,  among  other  things,  con* 
struct,  maintain  and  operate  lines  of  telegraph  through  and 
over  any  portion  of  the  public  domain  of  the  United  States, 
and  over  and  along  any  of  the  military  or  post  roads  of  the 
United  States ;  that  it  owns  and  has  constructed,  and  now 
uses  and  maintains,  lines  of  telegraph  in  the  United  States 
connecting  nearly  all  of  the  principal  cities  east  of  the 
Rocky  Mountains  with  each  other,  and  has  open  and  main* 
tains   over  3,000  telegraph  offices,  between  all  of  which 
offices,  when  required  by  any  of  the  officers  of  the  United 
States,  it  transmits  government  telegrams  at  rates  annually 
fixed  by  the  postmaster-general;  that  it  is  now  engaged  in 
constructing  a  main  or  trunk  telegraph  line  from  La  JuntSi 
Colo,  (where  it  connects  with  its  eastern  lines),  via  Albu* 
querque,  N.  M.,  on  the  Atlantic  &  Pacific  Railroad,  through 
New  Mexico,  Arizona  and  California,  to  Mojave,  in  this 
State,  there  to  connect  with  the  Pacific  Postal  Telegraph 
Company's  lines  in  California;  that  its  line  of  telegraph 
has  been  erected  and  constructed  on  the  right  of  way  of 
said  Atlantic  &  Pacific  Railroad  from  Mitchell  Station,  in 
New  Mexico,  to  the  Arizona  territorial  line,  under  and  by 
virtue  of  a   decree   of  the  District  Court  for   the   Second 
Judicial  District  of  Now  Mexico,  entered  upon  petitioner'a 
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ion,  in  the  case  wherein  the  Mercantile  Trust  Corn- 
is  complainant,  and  the  Atlantic  &  Pacific  Railroad 
pany  is  defendant;  that  petitioner's  line  of  telegraph 
the  New  Mexico  and  Arizona  boundary  line  is  now 
I  erected  and  constructed  upon  the  right  of  way  of  the 
itic  &  Pacific  Railroad  Company  under  and  by  virtue 
decree  of  the  District  Court  for  the  Fourth  Judicial 
ict  of  Arizona,  entered  upon  a  like  petition  in  that 
diction ;  that  by  an  act  of  Congress  approved  July  27, 
incorporating  the  Atlantic  &  Pacific  Railroad,  said 
)ad  was  granted,  among  other  things,  a  right  of  way 
3et  wide  through  all  public  lands,  and  such  additional 
c  lands  as  it  might  find  necessary  for  station  build- 
er workshops,  depots,  machine  shops,  switches,  side 
s,  turntables  and  water  stations,  and  that  it  was  also 
red  by  the  act  of  July  27,  1866,  that  said  Atlantic  & 
ic  Railroad,  or  any  part  thereof,  shall  be  a  post  road 
ailitary  route,  subject  to  the  use  of  the  United  States 
>stal,  military,  naval  and  all  other  government  ser- 
that  the  Atlantic  &  Pacific  Railroad,  as  constructed 
low  operated,  from  the  California  State  line,  at  the 
known  as  the  "Needles,"  in  San  Bernardino  county, 
ojave,  in  Kern  county,  Cal.,  was  constructed  upon, 
gh  and  over  public  lands  of  the  United  States;  and 
the  said  right  of  way  occupied,  controlled  and  owned 
aid  railroad  company  is    of  the  width   of   200   feet 
ighout  its  entire  length  in  California. 
8  petition  further  alleges  that  the  petitioner  is  about 
mmence  the  construction  of  its  said  line  of  telegraph 
3  State  of  California,  from  the  Needles  to  Mojave,  and 
es  and  claims  the  right  to  construct  its  said  line  of 
raph  under  the  power  conferred  upon  it  by  its  charter, 
inder  the  laws  of  the  United  States  and  of  California, 
the  right  of  way  of  the  said  Atlantic  &  Pacific  Rail- 
from  the  Needles  to  Mojave,  said  line  to  be  so  con- 
VOL.  V— 14. 
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structed  and  maintained  by  petitioner  as  not  to  interfere 
with  the  usual  and  ordinary  operation  and  maintenance  of 
said  railroad.     The  petitioner  further  alleges  that  the  con- 
struction, maintenance  and  operation  of  said  telegraph  lino 
would  be  of  great  benefit  to  the  receivers  of  the  Atlantic  t 
Pacific  Railroad  and  to  said  railroad  company,  in  tbat 
petitioner  is  now  paying,  and  must  continue  to  pay,  to  the 
receivers  or  the  owner  of  such  railroad,  large  same  of 
money  for  the  transportation  of  telegraph  poles  and  other 
materials  needed  to  construct  and  maintain  the  line,  and 
will  give  to  the  railroad  additional  telegraph  facilities; 
that  it  is  usual  and  customary  for  railroad  companies  to 
extend  to  a  telegraph  company,   constructing  telegraph 
lines  upon  the  railroad  rights  of  way,  material  aid  and 
assistance,  by  furnishing  freight  trains  with  cars  to  cany 
telegraph  material,   and  distributing  the   same  between 
stations  along  the  line  of  construction  as  the  material  may 
be  needed,  and  to  aid  in  other  ways  to  expeditiously  and 
economically  construct  such  lines  and  repairs;  that^  by 
reason  of  the  natural  obstacles  to  be  overcome  in  the 
country  traversed  by  the  Atlantic  &  Pacific  Railroad  in  this 
State,  petitioner  needs,  and  will  need,  in  order  to  ezpedi- 
tiously  construct  its  line  of  telegraph,   the   aid  of  said 
receivers  in  furnishing  said  facilities  for  distributing  tale- 
graph  lines,  material  and  the  additional  requirement  of 
furnishing  such  petitioner  and  its  employes  with  water  for 
their  necessary  use,   petitioner  alleging    that,    at  many 
places  and  between  long  distances  on  said  railroad,  tiie 
water  is  owned  and  controlled  by  said  receivers.    Petitioner 
further  alleges,  upon  information  and  belief,  that  tiie  said 
described  aid  and  facilities  have  been  fnmislied,  and  an 
being  furnished,  by  the  receivers  to  the  Western  Union 
Telegraph  Company,  which  claims  to  own  and  operate^  ia 
connection  with  the  said  Atlantic  A  Pacific  iRaihoad,  a 
telegraph  line  upon  the  said  railroad  right  of  wmy  in  the 
State  of  California,  as  hereinbefore  described.     The  peti« 
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tioner  further  alleges  that  it  has  notifieci  the  receivers  of  the 
Atlantic  A  Pacific  Company  that  it  desired  to  erect  and 
construct  its  telegraph  line  upon  said  described  railroad 
right  of  way  in  the  State  of  California  from  the  Needles  to 
Kojave,  and  desired  to  have  extended  to  it  the  aforesaid 
aid  and  facilities,  and  that  for  said  right  of  way,  and  for 
such  aid  and  facilities,  petitioner  was  ready  and  willing, 
tad  offered,  and  in  the  petition  offers,  to  pay  to  said 
receiFers  just  compensation^  and  requested  said  receivers 
lot  to  interfere  with  the  ^erection  of  petitioner's  telegraph 
ine  upon  said  right  .of  way ;  but  that  the  receivers  refused, 
md  do  refuse,  to  allow  the  petitioner  to  construct  its  tele- 
i;n^  line  upon  said  right  of  way  in  the  State  of  Califor- 
da;  and  thai  they  refused,  and  still  refuse,  to  furnish  to 
petitioner  such  aide  and  facilities,  alleging  and  giving  as  a 
•eaeon  for  euch  refusals  the  existence  of  a  certain  contract 
n  writing,  entered  into  on  the  1st  day  of  June,  1872, 
between  the  Atlantic  A  Pacific  Railroad  Company  and  the 
l¥eetem  Union  Telegraph  Company,  a  corporation  of  the 
}ftate  of  New  York,  for  the  construction  and  maintenance 
>f  a  telegraph  line  for  the  joint  use  of  said  two  companies, 
ihe  ninth  clause  of  which  contraist  the  petitioner  alleges 
reads  as  follows: 

**  Ninth.  The  said  railroad  company  further  agrees  to  grant  the  said 
wtegroph  company,  as  far  as  it  has  a  right  and  power  so  to  do,  the  exclu- 
ive  right  of  way  for  telegraphic  purposes  on  and  along  the  Une  of  its  road, 
ladiriU  not  permit  any  otlier  person  or  corporation  to  construct  a  line  or 
inoB  d  telegraph  along  said  railroad,  nor  in  any  case  wiU  it  furnish  to 
mch  other  person  or  corporation  facilities,  aid,  or  assistance  in  construc- 
Ingor  mamtaining  such  competing  lines  which  it  may  lawfully  with- 


Tha  petition  further  alleges  that  by  said  contract  of 
Time  X,  1878,  facilities  are  extended  by  said  Atlantic  A 
?md6e  JBailiioad  aznd  said  TBceivesrs  to  the  Western  Union 
Teieg^fk  Company ;  wliich  are  bj  said  railroad  ^company 
md  bj  said  feoeivers  denied  to  the  petitioner  rnnder  like 
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conditions  and  circumstances;  that  the  receivers  aver  that 
but  for  the  existence  of  the  aforesaid  contract  of  June  1, 
1872,  they  would  grant  to  petitioner  the  rights  claimed  by 
it  for  a  just  and  reasonable  compensation,  to  be  agreed 
upon  between  them ;  and  they  pray  for  an  order  or  decree 
of  the  court  directing  the  receivers  to  accord  to  the  peti- 
tioner the  alleged  rights  and  privileges. 

In  response  to  the  petition,  the  counsel  for  the  receiven 
appeared,  and  stated  in  open  court  that  by  reason  of  the 
contract  of  June  1,  1872,  between  the  Atlantic  &  Pacific 
Railroad    Company  and   the  Western   Union  Telegraph 
Company,    they   would   authorize   the    attorneys    of  the 
Western  Union  Telegraph  Company  to  appear  for  and  con- 
test in  the  name  of  the  Atlantic  &  Pacific  Railroad  Com- 
pany  the   intervening  petition  of  the   Postal  Telegraph 
Cable  Company;  and,  accordingly,    the  attorneys  of  the 
Western  Union  Telegraph  Company  filed,  in  the  name,  and 
on  behalf  of  the  Atlantic  &  Pacific  Railroad  Company,  a 
demurrer  to  the  intervening  petition,  upon  these  grounds: 

(1)  That  the  court  is  without  jurisdiction  to  entertain 
or  grant  the  prayer  of  intervener's  petition  in  the  summary 
manner  proposed.     (2)  For  that  the  petition  of  interven- 
tion raises  issues  wholly  foreign  and  collateral  to  those 
involved  in  the  original  suit  of  The  Mercantile    Trust  Com- 
pany V.  The  Atlantic  &  Pacific  Railroad  Company,  and  shows 
no   right,   title,   or  interest  in  or  to  the  subject  matter  of 
the  original  suit,   opposed  to  either  of  the  parties  to  such 
suit,  or  both  of  them.     (3)  For  that  there  is  a  defect  of 
parties,  it  appearing  from  the  petition  that  the  Western 
Union  Telegraph  Company  has,  or  claims  to  have,  rights 
which  would  be  aflfected  by  the  order  sought;  furthermore, 
that  it  appears  from  the  petition  that  the  right  of  way  of 
the  said  several  railroad  companies  is  at  least  in  part  over 
and    through  private   grounds;    and  that  an  additional 
burden  or  servitude  placed  upon  said  right  of  way  would 
entitle  the  owners  of  abutting  property  to  a  hearing  and 
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ompensation ;  and  that  all  of  said  abutting  owners  to  be 
10  affected  are  necessary  parties  to  the  determination  of 
lu8  matter.  (4)  For  that  it  is  beyond  the  scope  of  the 
taties  or  powers  of  the  receivers  to  grant,  bargain  or  sell 
my  portion  of  the  right  of  way,  or  to  fasten  upon  the 
ttme  any  additional  burden  or  servitude.  (5)  For  that  it 
8  beyond  the  powers  or  jurisdiction  of  the  court,  by  inter- 
ocutory  order  or  other  interlocutory  or  collateral  proceed- 
ng,  to  authorize  the  court  receivers  to  sell,  bargain  or 
onvey  any  portion  of  the  right  of  way  of  said  railroad 
ompany,  or  to  incumber  the  same  by  any  additional 
urden  or  servitude  for  years  or  in  perpetuity.  (6)  For 
lat  it  appears  from  the  petition  that  the  Western  Union 
elegraph  Company  had  paid  a  consideration  to  said  rail- 
ad  company  for  the  faithful  observance  of  all  the  terms 
the  contract  between  it  and  the  Atlantic  &  Pacific  Rail- 
ad  Company,  including  the  covenant  and  provision  com- 
iined  of  by  the  petition,  and  that  there  is  in  the  petition 
offer  to  pay  or  refund  to  the  Western  Union  Telegraph 
rapany  the  said  consideration,  or  any  part  of  it.  (7) 
r  that  the  intervening  petition  does  not  state  facts 
Bcient  to  constitute  a  cause  of  action. 
rhe  suit  in  which  the  intervening  petition  was  filed 
s  brought  by  the  Mercantile  Trust  Company  of  New 
rk,  as  the  holder  in  trust  of  certain  bonds  issued  by  the 
'endant  railroad  company,  to  foreclose  a  mortgage  given 
security  for  their  payment,  and  to  obtain  the  appoint- 
nt  of  a  receiver  of  the  mortgaged  property  pending  the 
gation.  The  suit  was  therefore  one  in  equity;  and  the 
lifornia  statute  respecting  intervention,  relied  on  in  sup- 
rt  of  the  demurrer,  does  not,  I  think,  have  any  applica- 
n  to  the  present  proceeding.  The  property  in  question 
ng  in  the  hands  of  the  officers  of  the  court,  there 
no  more  appropriate  way  in  which  to  present  the 
eged  rights  of  the  Postal  Telegraph  Company 
m    by   an    intervening    petition.     A    similar    practice 


214  AMERICAN  ELECTRICAL  CASES,      [vol  6 


Tni«t  Co.  V.  Railroad  Co. 


has  been  aeveral  times  sustained  by  the  Supreme  Court. 
Vault  Co,  V.  McNxdta,  153  U.  S.  554;  KrippendorJ  i. 
Hyde,  110  U.  S.  276;  Joy  v.  City  of  St.  Louis,  138  U,  8.  L 
See,  also,  High,  Rec,  sees.  254,  256;  Kennedy  y.  Bail' 
road  Co.,  3  Fed.  97. 

The  primary  right  claimed  by  the  petitioner  is  the  right 
to  erect  a  line  of  telegraph  on  and  along  that  portion  of  the 
right  of  way  over  the  public  domain  extending  from  the 
Needles  to  Mojave,  in  this  judicial  district,  granted  to  the 
Atlantic  &  Pacific  Railroad  Company  by  the  act  of  Con- 
gross  of  July  27,  1866,  entitled  '*  An  act  granting  lands  to 
aid  in  the  construction  of  a  railroad  and  telegraph  line 
from  the  States  of  Missouri  and  Arkansas  to  the  Pacific 
coast."  14  Stat.  292.  By  that  act  the  Atlantic  A  Pacific 
Railroad  Company  was  incorporated,  and  authorized  and 
empowered  to  lay  out,  locate  and  construct,  furnish,  main- 
tain and  enjoy  a  continuous  railroad  and  telegraph  line, 
with  the  appurtenances  — 

''  Beginning  at  or  near  the  town  of  Springfield,  in  the  State  of  Missooxit 
thence  to  the  western  boundary  line  of  said  State,  and  thence  by  the  mort 
elijfible  railroad  route  as  shaU  be  determined  by  said  company  to  a  point 
on  the  Canadian  river;  thenoe  to  the  town  of  Albuquerque,  on  the  river 
Del  Norte,  and  thence  by  way  of  the  Aqua  Frio,  or  other  suitable  pass,  to 
the  Iicadwaters  of  the  Colorado  Chiquito,  and  thence  along  the  35Ui 
parallel  of  latitude,  as  near  as  may  be  found  most  suitable  for  a  railway 
route,  to  the  Colorado  river,  at  such  point  as  may  be  selected  by  such  com. 
pany  for  crossing;  thence  by  the  most  practicable  and  eligible  route  to 
the  Pacific  [ocean]." 

By  the  second  section  of  the  act  it  was  enacted: 

**That  the  right  of  way  through  the  public  lands  be,  and  the  same  is, 
hereby  granted  to  the  said  Atlantic  &  Pacific  Railroad  Company,  its  suc- 
cessors and  assigns,  for  the  construction  of  a  railroad  and  telegraph  as  pro- 
posed .  .  .  Said  way  is  granted  to  such  railroad  to  the  extent  of  100 
feet  in  width  on  each  side  of  said  railroad  where  it  may  pass  through  the 
public  domain,  including  all  necessary  grounds  for  station  building 
W()rk-sho})s,  dei>ots,  machine  shops,  switches,  side  tracks,  tumtabl«>«i  und 
water  stations.  .      '' 
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The  eleventh   section  of    the   act    provided  that    said 
Atlantic  &  Pacific  Railroad   shall  be   a  post  route   and 
military  road,  subject  to  the  use  of  the  United  States  for 
postal,  military,  naval  and  all  other  government  service, 
and  also   subject  to  such  regulations  as  Congress   may 
impose  restricting  the  charges  for  such  government  trans- 
portation.     At    the    time    of   the  incorporation    of    the 
Atlantic  &  Pacific  Railroad  Company,  and  of  the   above 
mentioned  grant  to  it,  there  was,  and  ever  since  has  been, 
in  force,  the  act  of  Congress  of  July  24,  1866,  incorporated 
into  the  Revised  Statutes  as  section  5263,  which  reads  as 
follows: 

''Any  telegiaph  company  now  organized,  or  which  may  hereafter  be 

oigmized,  under  the  laws  of  any  State,  shall  have  the  right  to  construct, 

ttintain  and  operate  lines  of  telegraph  through  and  over  any  portion  of 

th$  pabUc  domain  of  the  United  States,  over  and  along  any  of  the  military 

or  post-roads  of  the  United  States  which  have  been  or  may  hereafter  be 

declared  such  by  law,  and  over,  under  or  across  the  navigable  streams  or 

^ters  of  the  United  States ;  but  such  lines  of  telegraph  shall  be  so  con- 

ttructed  and  maintained  as  not  to  obstruct  the  navigation  of  such  streams 

Aod  waters,  or  interfere  with  ordinary  travel  on  such  military  or  post 

roads." 

That  act  has  been  the  subject  of  consideration  in  several 
cases  relied  on  in  support  of  the  demurrer;  among  them, 
a  case  decided  in  1888,  by  Judge  Allyn,  of  the  Second 
Judicial  District  of  the  then  territory  of  Washington,  a 
pamphlet  copy  of  whose  opinion  I  have  been  favored  with. 
That  was  a  suit  for  an  injunction  brought  by  the  Pacific 
Postal  Telegraph  Cable  Company  against  the  Northern 
Pacific  Railrod,d  Company  et  al.,  to  restrain  that  company 
from  interfering  with  the  construction  by  the  postal  com- 
pany to  Tacoma.  A  portion  of  the  right  of  way  there  in 
question  was  there  obtained  by  the  defendant  Northern 
Pacific  Railroad  Company  under  and  by  virtue  of  its  grant 
by  Congress  of  July  2,  1864,  which  grant,  in  respect  to  the 
right  of  way,  and  in  respect  to  the  route  boing  made  a 
post  and  military  road,  was  precisely  similar  to  that  made 
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to  the  Atlantic  &  Pacific  Railroad  Company.    It  was  then 
distinctly  held  that  a  telegraph  company  embraced  by  the 
terms  of  section  6263  of  the  Revised  Statutes,  and  which 
accepted  its  provisions,  is  not  thereby  granted  the  right  to 
construct  a  line  of  telegraph  along  that  portion  of  the  right 
of  way  of  the  Northern  Pacific  Railroad  Company  granted 
to  it  by  the  act  of  Congress  of  July  2,  1864.     The  coort  in 
that  case  concluded  that  the  portion  of  the  right  of  way 
acquired  by  the  Northern  Pacific  Railroad  Company  hy 
virtue  of  its  congressional  grant  occupied  the  same  poei* 
tion  as  that  portion  of  it  acquired  by  purchase  from  private 
persons,  and  that  in  respect  to  each  portion  of  the  right 
of  way  the  railroad  company's  right  was   absolute  and 
exclusive      If  so,  it  followed,  of  course,   that  no  part  of 
it  could  be  taken  without  compensation.     The  cases  of 
JPensacola  Tel.  Co.  w.  W.  U.  TO.  Co.,  2  Woods,  643,  Fed. 
Cas.  No.  10,960,  on  appeal,  96  U.   S.  1,  and  W.  U.  TA 
Co.  T.  American  Union  TeL  Co.,  9  Biss.  72,  Fed.  Cas. 
No.  17,444,  are  also  relied  on  by  counsel  appearing  for  the 
respondent  as  sustaining  the   same  proposition.     But  in 
that  respect  counsel  are,  I  think,  clearly  in  error.     It  doei 
not  appear  that  the  right  of  way  involved  in  the  Pensacola 
case  or  in  the  case  decided  by  Mr.  Justice  Harlan,  and 
reported  in  9  Biss.  72,  Fed.  Cas.  No.  17,444,  was  acquired 
under  a  congressional  grant  similar  to  the  grant  to  the 
Atlantic  &  Pacific  Railroad  Company,  or  under  any  sort  of 
a  congressional  grant.     The  right  of  way  in  each  of  those 
cases  being  private  property,  to  which  no  reservations  or 
conditions  appear  to  have  been  attached,  obviously  could 
not  be  constitutionally  taken  for  any  sort  of  use   without 
just  compensation.    By  the  act  of  July  24,  1866,  Congress, 
as  said  by  the  Supreme  Court  in  the  Pensacola  case,  96 
U.  S.  12,  "  made  no  attempt  to  provide  for  the  appropria- 
tion of  private  property  to  the  uses  of  the  telegraph.    .    .   . 
The   use  of  public  property  alone  is  granted.*'     At  the 
time  of  the  passage  of  the  act  of  July  24,  1 866,  the  land 
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eoDstituting  the  right  of  way  of  the  Atlantic  &  Pacific 
Bailroad  Company  from  the  Needles  to  Mojave  was  a  part 
d  the  public  domain  of  the  United  States.  It  was  therefore 
in  all  respects  subject  to  all  the  rights  conferred  by  the  act 
of  July  24,  1866,  upon  any  telegraph  company  then  organ- 
lied,  or  which  might  be  thereafter  organized,  under  the 
:    laws  of  any  State,  to  wit : 

'^The  right  ""to  construct,  maintam,  and  operate  lines  of  telegraph 
ttroogh  and  over  any  portion  of  the  puhlic  domain  of  the  United  States, 
•ter  and  along  any  of  the  military  or  post  roads  of  the  United  States 
irUch  have  been  or  may  hereafter  be  declared  such  by  law,  and  over, 
Oder,  or  across  the  navigable  streams  or  waters  of  the  United  States ;  but 
ncfa  lines  of  telegraph  shall  be  so  constructed  and  maintained  as  not  to 
ctetnict  the  navigation  of  such  streams  and  waters  or  interfere  with  the 
ddinary  travel  on  such  military  or  poet  roads." 

Every  telegraph  company,  in  order  to  obtain  the  benefits 

'    of  that  act,  was  required  to  accept  in  writing  the  conditions 

imposed  by  it,  which  give  to  the  business  of  the  several 

'    departments  and  oflBcers  of  the  government  priority  over 

all  other  business  of  such  company,   and  at  rates  to  be 

fixed  by  an  oflBcer  of  the  government,  and  confers  upon 

^    the  government  the  privilege  of  purchasing  the  lines  of 

such  company  at  an  appraised  value.     Act  July  24,  1866, 

;    tecs.  2,  3  (Rev.  St.  sees.  5266,  5267). 

i      In  the  case  of  JPensacola  Tel.  Co.  v.  TF.  U.  Tel.  Co..  96 

\    U.  8.  1,  it  was  insisted  that  the  grant  contained  in  the  act 

of  July  24,  1866  (Rev.  St.  sec.  5263),  extends  only  to  such 

military  and  post  roads  as  are  upon  the  public  domain. 

But  the   Supreme   Court,  in  answering  that  contention, 

said: 

**This,  we  think,  is  not  so.  The  language  is:  'Through 
and  over  any  portion  of  the  public  domain  of  the  United 
States,  over  and  along  any  of  the  military  or  post  roads  of 
t  le  United  States  which  have  been  or  may  hereafter  be 
declared  by  such  act  of  Congress,  and  over,  under  or  across 
the  navigable  streams  or  waters  of  the  United  States.' 
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There  is  nothing  to  indicate  an  intention  of  limiting  the 
effect  of  the  words  employed,  and  they  are  therefore  to  to 
given  their  natural  and  ordinary  signification.  Bead  m 
this  way,  the  grant  evidently  extends  to  the  pnblk 
domain,  to  military  and  post  roads,  and  the  navigabk 
waters  of  the  United  States.  These  are  all  within  the 
dominion  of  the  national  government  to  the  extent  of  the 
national  powers,  and  are  therefore  subject  to  legitimate 
congressional  regulation." 

This  law,  as  has  been  said,  was  in  force  when  the  grant 
to  the  Atlantic  &  Pacific  Railroad  Company  was  made; 
and,  as  the  act  creating  that  company  and  making  that 
grant  made  the  Atlantic  &  Pacific  Company  a  post  and    | 
military  road,  and  did  not  exempt  it  from  the  opt^ration  of 
the  act  of  July  24,  1866,   it  follows,   I   think,  that  the 
Atlantic  &  Pacific  Railroad  Company  took  its  grant  subject 
to  the   provisions   of  the   act  of    July  24,    1866.     The 
Atlantic  &  Pacific  Company  is  undoubtedly  entitled  to  full 
protection  of  the  right  of  way  granted  to  it  to  the  extent 
of  its  necessary  and  ordinary  uses ;  for,  as  has  been  seen, 
the  grant  to  telegraph  companies  expressly  provides  that 
such  lines  of  telegraph  shall  not  be  so  constructed  or  main- 
tained as  to  interfere  with  the  ordinary  travel  on  the  mili- 
tary or  post  roads.     But  the  full  iDrotection  of  those  rights 
does  not  exclude  from  its  right  of  way  any  telegraph  com- 
pany embraced  by  the  act  of  July  24,  1866,  and  which  has 
accepted  its  conditions,  whose  lines  of  telegraph  can  be  so 
constructed  and  maintained  as  not  to  interfere  with  the 
ordinary  travel  on  such  roads. 

Entertaining  these  views  in  respect  to  the  congressional 
legislation  upon  the  subject,  it  is  unnecessary  to  consider 
that  i^ortion  of  the  contract  of  June  1,  1872,  by  which  the 
Atlantic  &  Pacific  Railroad  Company  undertook,  so  far  as 
it  could,  to  confer  upon  the  Western  Union  Telegraph 
Company  the  exclusive  right  for  telegraphic  purposes  on 
and  along  its  right  of  way.     Whether  the  facilities  asked 
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by  the  petitioner  are  within  the  scope  of  the  ordinary 
of  the  Atlantic  &  Pacific  Railroad  Company  can  be 
determined  upon  the  coming  in  of  the  answer  and  the 
of  the  proof.     Demurrer  overruled. 


SoriK. — Sfid  note  to  next  case. 


fASTiLS  Trust  Company  v.  Atlantic  <fe  Pacific  Rail- 
B0Ai>  €k>MPANT  (Postal  Tbl£gbaph  Cablb  Co.  Int£b- 
vxsob). 

U.  SL  dremU  Court.  So.  Dist  CaJtifornia,  Oct,  19, 1S94, 

LEHB  05  B.  B.  BIGHT   OF   WAT.—  NATUBB  OF   SUCH    BIGHT.— 

DlSCBnaNATION. 

liglit  gnmted  by  the  Federal  Gk)Temment  to  the  Atlantic  Sc  Pacific 
Bailrottd  Company,  of  way  over  the  public  lands  is  an  easement  onlyi 
not  a  fee. 

railroad  comixuiy,  being  a  common  carrier,  and  being  incorporated 
te  the  public  benefit,  and  for  the  maintenance  of  a  post  and  military 
road,  cannot  lawfully  contract  with  one  telegraph  company  to  fui*nish 
it  facilities  to  the  exclusion  of  others. 

Facts  stated  in  opinion.     See  preceding  case. 

Lamme  A  Wilde^  for  intervening  petitioner. 

L.  3/.  Eatabrook  and  R.  B.  Carpenter,  for  Western  Union 
Tel.  Co. 

Boss,  District  Judge :  The  ruling  upon  the  demurrer  to 
the  intervening  petition  of  the  Postal  Telegraph  Cable 
Company  adjudged  the  right  of  that  company  to  erect  its 
line  of  telegraph  upon  and  along  the  right  of  way  of  the 
Atlantic  A  Pacific  Railroad  Company  between  the  Needles 
and  Mojave,  in  this  judicial  district,  if  such  could  be  done 
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without  interference  with  the  use  of  the  right  of  wa] 
the  railroad  company  for  ordinary  travel.  The  reason! 
that  determination  were  stated  in  the  opinion  filed  by 
court  at  the  time.  Thereafter,  counsel  for  the  Wes 
Union  Telegraph  Company,  who,  by  the  consent 
authority  of  the  receivers  of  the  Atlantic  &  Pacific  Bail 
Company,  had  filed  in  their  name  the  demurrer,  obta 
from  the  court  leave  to  file,  and  did  file,  an  answer  tlu 
in  the  name  of  the  Western  Union  Telegraph  Comp 
and  upon  the  issues  thus  joined  evidence  was  taken  iv 
shows,  among  other  things,  an  acceptance  by  the  F 
Telegraph  Cable  Company  of  the  conditions  impose 
the  act  of  Congress  of  July  24,  1866  (14  Stat.  221; 
St.  sec.  6263),  and  that  the  erection  of  a  line  of  teleg 
by  that  company  upon  and  along  the  right  of  way  o 
Atlantic  &  Pacific  Railroad  Company,  from  the  Needl 
Mojave,  will  not  in  any  manner  interfere  with  the  u 
tlie  right  of  way  by  the  railroad  company  for  ordi 
travel.  If,  therefore,  the  court  was  right  in  its  ruling ' 
the  demurrer,  it  follows  that  by  congressional  gran 
Postal  Telegraph  Cable  Company  has  tho  right  to  erei 
line  of  telegraph  upon  and  along  the  right  of  way  in  i 
tion.  It  is,  however,  urged  on  behalf  of  the  We 
Union  Telegraph  Company  that  the  ruling  of  this  \ 
upon  the  demurrer  is  inconsistent  with  the  decision  c 
Supreme  Court  in  the  case  of  Railway  Co.  y.  RoberU 
U.  S.  114,  that  the  ruling  of  the  Supreme  ( 
in  that  case  applied  to  the  grant  of  the  Atlanti 
Pacific  Railroad  Company,  shows  that  that  grant  com 
to  the  Atlantic  &  Pacific  Company  the  fee  of  its  rig 
way,  free  from  the  operation  of  the  act  of  July  24,  : 
and  from  any  rights  thereby  conferred  upon  teleg 
companies  complying  with  its  conditions. 

In  ascertaining  what  a  court,  in  any  given  case, 
decided,  the  first  important  thing  to  do  is  to  see  whai 
before    the    court    for    decision.      And    so,    in    lo< 
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die  case  of  Railway  Co.   v.  Roberts,    152   U.  S.    114, 

it  fleen  that  it  was  an  action  of  ejectment,  involv- 
the  right  of    possession    of    certain   lands    situated 

•action  16  of  township  34  in  the  county  of  Labette, 
of  Kansas,  occupied  and  used  by  the  Missouri,  K<an- 

ft  Texas  Railway  Company  as  part  of  its  right  of  way, 
twhich  it  claimed  title  under  the  act  of  Congress  of  July 

1866,  granting  lands  to  the  State  of  Kansas  to  aid  in 

construction  of  a  southern  branch  of  the  Union  Pacific 
ilway  &  Telegraph  Company  from  Ft.  Riley,  Kan.,  to 

Smith,  Ark.  14  Stat.  289.  That  act  granted  to  the 
Ikle  of  Kansas,  for  the  use  and  benefit  of  the  railroad 
Hmpany,  every  alternate  section  of  land,  or  parts  thereof, 
Ittignated  by  odd  numbers,  to  the  extent  of  5  alternate 
letions  per  mile  on  each  side  of  its  road,  and  not  exceed- 
^  in  all  10  sections  per  mile ;  provided,  that  in  case  it 
iM>ald  appear  that  the  United  States  had,  when  the  line 
I  the  railroad  was  definitely  located,  sold  any  of  the  sec- 
erns, or  any  part  thereof,  granted  as  afoi^'esaid,  or  that  the 
^t  of  pre-emption  or  homestead  settlement  had  attached 
^  the  same,  or  that  it  had  been  reserved  to  the  United 
^tes  for  any  purpose  whatever,  then  it  should  be  the 
aty  of  the  secretary  of  the  interior  to  cause  to  be  selected, 
or  the  purposes  stated,  from  the  public  lands  of  the  United 
bates  nearest  to  the  sections  specified,  so  much  land  as 
lould  be  equal  to  the  amount  of  the  land  sold,  reserved, 
r  otherwise  appropriated,  or  to  which  the  right  of  a 
omestead  settlement  or  pre-emption  had  attached.  But  to 
le  act  a  proviso  was  attached  that  any  and  all  lands 
served  to  the  United  States  by  any  act,  of  Congress,  or  in 
ay  other  manner  by  competent  authority  for  the  purpose 
I  aiding  in  any  object  of  internal  improvement  or  other 
arposes  whatever,  were  reserved  and  excepted  from  the 
aeration  of  the  act,  except  so  far  as  might  be  found  neces- 
\Ty  to  locate  the  route  of  said  road  through  such  reserved 
jidSy  in  which  case  the  right  of  whv  200  feet  in  width  was 
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thereby  granted,  subject  to  the  approval  of  the  presidaft 
of  the  United  States.  It  will  be  seen  that  by  the  lastpn- 
viso  mentioned  all  lands  reserved  to  the  United  Statei  bf 
competent  authority,  for  any  purpose  whatever,  wen^ 
reserved  and  excepted  from  the  operation  of  the  gnnti 
except  so  far  as  it  might  be  found  necessary  to  locate  th 
route  of  the  road  through  such  reversed  lands,  in  wlud 
case  the  right  of  way  200  feet  in  width  was  thenlj 
granted,  subject  to  the  approval  of  the  president  Tb 
action  was  brought  in  one  of  the  courts  of  the  State  q( 
Kansas  by  Roberts,  who  claimed  under  a  patent  iBSoel 
by  that  State  to  his  grantor  for  the  premises  as  pari  of  fli 
lands  ceded  to  the  State  by  Congress  for  school  purpoeei; 
the  patent  having  been  issued  prior  to  the  grant  of  Jnlf 
26,  18G6,  made  by  Congress  to  the  railway  company,  it 
the  time  of  the  last  mentioned  grant  the  disputed  premin 
constituted  a  part  of  the  lands  reversed  by  treaty  made  and 
promulgated  in  1825  for  the  use  and  occupancy  of  de 
Osage  Indians.  Being  an  action  of  ejectment,  the  qnestion 
involved  was  the  right  of  possession  of  the  lands  inchided 
in  the  right  of  way  granted  to  the  railway  company.  The 
trial  court  gave  the  plaintiff  judgment,  which  jadgmem 
was,  on  appeal  to  the  Supreme  Court  of  the  State, 
affirmed.  The  case  having  been  taken  to  tihe  Sapiema 
Court  of  the  United  States,  that  tribunal  Terersed  ibo 
judgment  of  the  State  Supreme  Court,  holding  thatimder 
the  **  legislation  of  Congress  and  of  Kansas,  and  the 
accepted  conditions  upon  which  that  State  was  admitted 
into  the  Union,  that  her  original  claim  to  the  school  ae^ 
tions  in  townships  16  and  86  of  the  State  was  Tejectedtry 
Congress  and  abandoned  by  the  State,  and  the  right  of 
Congress  was  conceded  to  the  absolute  contnA  of  tiie  lands 
thus  embraced,  and  of  lands  set  apart  for  the  use  of  tin 
Indians,  until  such  right  should  be  extinguished  bj  appio* 
priate  legislation.  ...  No  such  ri^ht  nvas  TolinqiddieA 
until  after  the  grant  of  the  right  of  way  under  tbe  "act  tl 
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Songress  of  July  26,  1866,  to  the  Missouri,  Kansas  & 
fexas  Railway,  and  the  title  of  the  land  composing  that 
light  of  way  had  become  Tested  in  that  company''  —  and 
kulher  holding  that  lands  reserved  for  the  occupancy  of 
[ndiiinft  are  subject  to  the  absolute  disposition  of  Congress, 
nd  that  the  possession  as  well  as  the  fee  of  such  lands 
nay  be  disposed  of  by  Congress  either  expressly  or  by 
laoessary  implication ;  that  while  nothing  was  said  in  the 
;imiit  to  the  railway  company  of  the  right  of  way  through 
he  Osage  reservation,  in  respect  to  the  Indian  occupancy 
hereof,  the  uses  to  which  the  lands  within  the  right  of 
rmy  were  to  be  applied  necessarily  involved  their  posses- 
ion. It  is  true  the  court  also  said  that  the  grant  covered 
*both  the  fee  and  possession  and  left  no  rights  on  the  part 
f  the  Indians  to  be  the  subject  of  future  consideration.'' 
hit  it  is  to  be  observed  that  the  question  the  court  was 
iflcaesing  was  as  to  the  right  of  Congress  to  make  absolute 
tieposition  of  lands  reserved  for  the  use  and  occupancy  of 
he  Indians,  the  court  holding  that  this  right  applies  both 
o  the  fee  and  the  possession.  No  point  appears  to  have 
leen  made  in  the  case  as  to  whether  the  right  of  way  there 
jmated  to  the  railway  company  was  but  an  easement,  or 
mrried  the  fee,  nor  was  such  point  necessarily  involved, 
inoe  the  grant  of  the  right  of  way  for  the  construction  of 
he  railroad,  whatever  its  nature,  necessarily  carried  the 
i^t  of  possession  thereto,  as  against  any  inconsistent  use 
hereof.  I  do  not  think,  therefore,  that  the  case  of  Railway 
Ss.  T.  Roberts  should  be  held  to  be  an  adjudication  by  the 
Sopreme  Court  that  «  grant  of  the  right  of  way  over  the 
rablh;  domain  is  not  the  grant  of  an  easement  therein,  but 
leeeesarily  carries  the  fee  thereof,  or  that  the  court  so 
ntended  it,  especially  where,  as  in  the  case  at  bar,  the  ad; 
rf  Congress  grants  to  the  railroad  company  various  sections 
if  the  public  lands,  for  which,  it  is  provided,  patents  shall 
le  issued  by  the  officers  of  the  go vernment,  and  also  grants 
he  right  of  way  over  lands  of  the  government,  for  which 
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no  provision  is  made  for  the  issuance  of  any  evidence  of 
title.     Of  course,  this  distinction  in  the  grant  between  the 
lands  granted  in  aid  of  the  construction  of  the  road,  and 
the  right  of  way  therefor,  is  not  conclusive,  for  the  feed 
land  may  be  granted  by  direct  act  of  Congress.    But,  in  my 
opinion,    it    strongly  indicates    that    Congress   did  not 
intend    that    the    grant    of    the    right    of    way   to  the 
Atlantic  &  Pacific   Railroad  Company  should  cover  the 
fee  of  the  lands  included  only  within  the  right  of  way, 
but  only  such  an  easement  therein  as,  under  the  settled 
rules    of    law,    is    usually     covered     by     such    grants. 
Williams  v.  Railway  Co.  (Wis.),  5  N.  W.  482;  LavJberCo, 
V.  Harris   (Tex.    Sup.),  13  S.  W.    453;  St.    Onge  v.  Bftj 
(Colo.  Sup.),  18  Pac.  278;  Railroad  Co.  v.  Lesueur  (Ariz.), 
19  Pac.   157;  MUls,    Em.  Dom.   §    110.     It  follows  from 
these  views  that  the  ninth  clause  of  the  contract  entered 
into  June  1,  1872,  between  the  Atlantic  &  Pacific  Railroad 
Company   and   the  Western  Union  Telegraph   Company, 
referred  to  in  the  intervening  petition  of  the  Postal  Tele- 
graph Cable  Company,  and  set  up  in  the  answer  of  the 
Western  Union  Telegraph  Company,  by   which  it  was, 
among  other  things,  provided  that  *'the  said  railroad  com- 
pany further  agrees  to  grant  the  said  telegraph  company, 
as  far  as  it  has  the  right  and  power  so  to  do,  the  exclusive 
right  of  way,  for  telegraphic  purposes,  on  and  along  the 
line  of  its  road,   and  will  not  permit  any  other  person  or 
corporation  to  construct  a  line  or  lines  of  telegraph  along 
said  railroad,"  was  and  is  ineffectual  as  against  the  con- 
gressional  grant  to  the  Atlantic  &  Pacific  Railroad  Com- 
pany. 

The  ninth  clause  of  the  contract  of  June  1,  1872,  further 
provided : 

"Nor  in  any  case  will  it  [the  Atlantic  &  Pacific  Railroad  Oompanj] 
furnish  to  such  other  person  or  corporation  facilities,  aid  or  assistance  in 
constructing  or  maintaining  such  coui|)eting  lines,  which  it  may  lawfully 
withhold." 
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The  contentioQ  of  the  Western  Union  Telegraph  Com- 
pany is  that  the  Atlantic  &  Pacific  Railroad  Company  can 
lawfully  withhold  all  of  the  facilities  asked  for  by  the 
Postal  Telegraph  Cable  Company,  and  it  is  upon  that  con- 
itniction  of  the  contract  that  the  receivers  deny  to  the 
Postal  Company  the  facilities  in  question.  I  am  of  the 
opinion  that  it  did  not  lie  in  the  power  of  the  Atlantic  & 
Pacific  Railroad  Company  to  contract  that  it  would  not 
furnish  to  any  other  person  or  corporation  than  the 
Western  Union  Telegraph  Company  facilities,  aid  or 
issistance  in  constructing  or  maintaining  a  line  or  lines  of 
telegraph  which  might  compete  with  the  Western  Union 
Telegraph  Company.  The  Atlantic  &  Pacific  Railroad 
Company  was  not  incorporated  for  any  such  purpose.  That 
company  derived  its  existence  from  the  act  of  Congress  of 
Toly  27,  1866,  entitled  **  An  act  granting  lands  to  aid  in 
the  construction  of  a  railroad  and  telegraph  line  from  the 
States  of  Missouri  and  Arkansas  to  the  Pacific  coast.''  14 
Stat.  292.  By  that  act  the  Atlantic  &  Pacific  Railroad 
[Company  was  incorporated,  and  authorized  and  empowered 
x>  lay  out,  locate  and  construct,  furnish,  maintain  and 
mjoy,  a  continuous  railroad  and  telegraph  line,  with  the 
ippurtenances  — 

*'  Beginning  at  or  near  the  town  of  Springfield,  in  the  State  of  Missouri, 
iheiice  to  the  western  boundary  line  of  said  State,  and  thence  by  the  most 
iligible  raUroad  route  as  shaU  be  determined  by  said  company  to  a 
xnnt  on  the  Canadian  river ;  thence  to  the  town  of  Albuquerque,  on  the 
iTer  Del  Norte«  and  thenoe  by  way  of  Aqua  Frio,  or  other  suitable  pass, 
o  the  head  waters  of  the  Colorado  Chiquito,  and  thence  along  the  85th 
MurmUel  of  latitude,  as  near  as  may  be  found  most  suitable  for  a  railway 
XNite,  to  the  Colorado  river  at  such  point  as  may  be  selected  by  such  rail- 
xiad  company  for  crossing,  thence  by  the  most  practicable  and  eligible 
tmte  to  the  Pacific  "  ocean. 

The  eleventh  section  of  the  act  provided  that  the  com- 
>aDy  so  incorporated  shall  be  a  post  route  and  military 
*oad  subject  to  the  use  of  the  United  States  for  postal, 
VOL.  V— 15. 
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military,  naval  and  all  other  government  service,  and  alsc 
subject  to  such  regulations  as  Congress  may  impoK 
restricting  the  charges  for  such  government  transportatioa 
And  by  the  twentieth  section  of  the  act  it  was  provided 

'*  Tliat  the  better  to  aocomplish  the  object  of  this  act,  namely,  topromoi 
the  public  interest  and  welfare  by  the  construction  of  said  railroad  im 
telegraph  line,  and  keeping  the  same  in  working  order,  and  to  ncm 
to  the  goyemnient  at  all  times,  but  particularly  in  time  of  war,  the  u 
and  benefits  of  the  same  for  postal,  military,  and  other  purposes,  congra 
may  at  any  time,  having  due  regard  for  the  rights  of  said  Atlantic 
Pacific  Railroad  Company,  add  to,  alter,  amend,  or  repeal  this  act" 

The  Atlantic  &  Pacific  Railroad  Company  was  thi 
created,  and  made  a  great  highway  of  communication,  wit 
the  declared  object  of  promoting  the  public  interest  an 
welfare.  There  is  not  a  syllable  in  the  act  indicating  th; 
it  was  intended  by  Congress  to  be  used  as  an  instrume: 
for  the  building  up  or  fostering  of  any  monopoly  of  ai 
character,  or  that  it  should  be  permitted  to  do  any  a 
inconsistent  with  the  objects  for  which  it  was  created. 
it  may  lawfully  withhold  facilities  for  the  transportatii 
of  material  and  supplies  for  the  erection  of  a  line  or  Ud 
of  telegraph  which  may  come  into  competition  with  soi 
other  line,  no  reason  is  perceived  why  it  may  not  also  wit 
hold  facilities  for  the  transportation  of  any  other  kind 
freight  in  the  interest  of  some  one  or  more  favored  perso 
or  corporations.  The  Atlantic  &  Pacific  Railroad  Coi 
pany  is  a  common  carrier,  and  common  carriage  must  1 
kept  open  to  all  alike,  under  like  circumstances  and  coi 
ditions.  What  the  considerations  were  that  induced  tl 
Atlantic  &  Pacific  Company  to  make  the  stipulation  i 
question  is  immaterial.  Its  purpose  plainly  was  to  pr< 
vent  competition.  In  the  present  age  of  progress  the  tel( 
graph  is  as  essential  to  the  needs  and  comforts  of  th 
public  as  the  railroads  themselves.  **  Telegraphs,"  sai 
Mr.  Wharton  in  a  note  to  the  case  of  IF.  U.  Tet  Co.  y 
Burlington  &  8.  By.  Co.  11  Fed.  12,  ''are  now  essentii 
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3  business,  and,  as  such,  are  to  be  kept  open  to  competi- 
ioD,  unless  the  Legislature  should  otherwise  determine,  in 
he  same  way  that  common  carriage  is  to  be  kept  open  to 
lompetition.  Any  agreement  to  give  a  particular  line  of 
arriers  monopoly  in  a  State  would  not,  without  legislative 
ud,  be  enforced,  nor  should  a  contract  to  give  a  monopoly 
to  a  particular  telegraph  company.*'  The  Atlantic  & 
Pacific  Railroad  Company,  being  a  common  carrier,  is 
bound  to  afford  every  telegraph  company,  as  well  as  every 
)ther  company  or  person,  equal  transportation  facilities 
Bnder  like  circumstances  and  conditions;  and  its  agree- 
ment to  withhold  from  any  other  company  or  person  than 
the  Western  Union  Telegraph  Company  such  facilities  is, 
in  my  opinion,  at  variance  with  the  declared  purposes  for 
irhich  that  company  was  created,  against  public  policy,  in 
restraint  of  trade,  and  void. 
It  was  stat9d  by  counsel  for  the  receivers,  in  open  court, 
hat  but  for  the  provisions  of  the  contract  of  June  1,  1872, 
0  which  reference  has  been  made,  they  would  afford  the 
acilities  asked  for  by  the  Postal  Telegraph  Cable  Com- 
lany,  namely,  the  distribution  of  the  necessary  material 
etween  the  regular  stations,  and  the  furnishing  of  water 
)  the  force  engaged  in  the  construction  of  that  line.  The 
ridence  shows,  what  is  also  judicially  known  to  the  court, 
lat  the  right  of  way  of  the  Atlantic  &  Pacific  Company 
'tween  the  Needles  and  Mojave  is  over  a  desert  country, 
id  that  the  railroad  company,  through  the  receivers,  has 
•ssession  and  control  of  all  the  available  water  supply 
K)n  and  along  the  right  of  way.  Evidence  was  also 
fen  to  tlie  effect  that  it  is  customary  for  the  railroad 
rapany  to  furnish  miners  and  other  parties  at  and 
tween  their  stations  with  water  for  their  necessities, 
ion  compensation  paid  therefor,  and  that  the  poles  and 
lier  material  can  be  distributed,  and  water  furnished  to 
e  petitioner,  without  any  inconvenience,  and  in  accord- 
ce  with  the  usual  and  ordinary  method  of  transacting  the 
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business  of  the  railroad  between  the  Needles  and  MojaTe. 
That  being  so,  and  there  being  no  valid  contract  prevent* 
ing  it,   there  can  certainly  be  no  valid  reason  why  the 
receivers  should  not  distribute  the  poles  and  other  material 
between   stations,   for  a  just  compensation.     It  is  in  evi- 
dence, and  is  also  a  matter  of  common  knowledge,  that  the 
erection  of  another  line  of  telegraph  along  the  right  of  way 
in  question  will  be  a  direct  benefit  to  the  railroad  company, 
in  that  it  will  increase  its  telegraphic  facilities,  especially 
in  case  of  accident  to  or  other  interruption  of  the  lines  d 
the  Western  Union  Telegraph  Company.     In  respect  to 
water,  if  the  company  has  any  to  spore,  I  do  not  see  that 
the  furnishing  of  it  to  those  in  need  along  its  line  can  be 
objected  to  by  any  one  —  certainly  not  by  one  who  has  no 
interest  therein.     The  furnishing  of  water,  under  the  ci^ 
cumstances  appearing,  is  not  inconsistent  with  any  of  the 
purposes  for  which  the  Atlantic  &  Pacific  Railroad  Com- 
pany was  created ;  and,  if  those  administering  the  property 
can  earn  something  thereby  for  the  owners  of  the  property, 
there  is  no  good  reason  why  they  should  not  do  so.    An 
order  will  be  entered  directing  the  receivers  to  afford  the 
facilities  asked  for  by  the  petition  upon  just  compensation. 


Note.— The  above  is  a  decinion  in  the  same  action  as  that  latit  preoedinf 
it.  As  to  other  cases  upon  the  same  subject,  see  4  Am.  Electl.  Gm^  tHi, 
note. 
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MOBBXS  A  E88SX  RATLItOAD  COMPAKT  Y.  NXWABS: 
PA88BN0BB  RAILWAY   COMPAKT. 

Ntw  Jtrmif  Cowri  ^  Ckaneenf,  April  29, 1S94. 

(81  N.  J.  Eq.  i7«.) 

StBcmc  cBOttCkii  stBAM  B4ILWAT.— KuiSAKCB.— IiTitnicncni. 

fleid  note  I7  fbe  txmft) : 

l|iilj  will  aflt  enjoin  nn  nnauthorifled  obfetmetion  in  a  p«blic  hichwaj 
al  tli0  instanoe  of  a  private  penon,  oorporate  or  natural,  who  does  not 
iBlfar  tome  apeoial  damage  from  ft,  differing  in  kind,  from  the  damage 
whieh  saoh  penon  soetaina  merely  as  a  member  of  the  oommanity ;  and 
wittin  this  rale,  a  railroad  company ,  though  it  does  pnWc  serrioe, 
rtinili  aobstantially  upon  the  footing  of  a  private  indiTidnaL 

inoh  q[»eoial  damage  is  not  suffered  by  a  steam  raQway  company  which 
doss  not  own  the  land  in  the  highway,  but  has  merely  the  right  to 
op*nite  its  road  across  the  highway  at  grade,  through  the  establishment 
in  the  highway  of  a  street  railway,  the  motive  power  oi  which  is 
dectrlcity  supplied  by  means  of  wires  elevated  a  sufficient  height  to 
idmli  the  fkee  passage  of  the  cars  of  the  Rteam  road  thereunder. 

Hie  meaning  of  the  seventh  section  of  the  charter  of  the  defendant 
oompany  (P.  L.  of  1874,  p.  1197)  defined. 

Application  for  temporary  injunction  pending  determi- 
nation  of  action  for  permanent  injunction  restraining  an 
electric  street  railway  from  being  constructed  across  the 
tracks  of  a  steam  railroad.     Facts  stated  in  opinion. 

J.  Flavel  McGte  and  Joseph  D.  Bedle,  for  the  com- 
pUinants. 

Edvcard  Q.  Keasbey,  for  the  defendant 

Thb  Chakcillor  :  The  complainants  operate  a  trunk 
'ine  railroad  from  the  city  of  New  York  to  the  west,  which 
^maes  the  State  of  Kew  Jersey.  It  passes  through  the 
^ty  of  Newark,  crossing  Clifton  avenue,  formerly  Chatham 
street,  at  grade.     At  that  point,  Newark  is  populous ;  and 
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consequently  the  travel  upon  Clifton  avenue  at  the  cross- 
ing, both  by  foot  passengers  and  vehicles,  assumes  very 
considerable  proportions. 

The  defendant  has  laid  street  railway  tracks  along 
Clifton  avenue  to  the  complainants'  railway,  both  on  its 
northerly  and  southerly  sides.  Its  purpose  is  to  cross 
that  road  with  its  street  railway,  operated  by  electricity, 
under  what  is  known  as  the  **trolley  system." 

The  complainants  seek  to  enjoin  the  proposed  crosfflng. 

It  is  established,  beyond  controversy,  that  equity  will 
not  enjoin  an  unauthorized  obstruction  in  a  public  high- 
way at  the  instance  of  a  private  person,   who  does  noi 
suffer  some  special  damage  from  it,  differing  in  kind  from 
the  damage  which  such  person  sustains  simply  as  a  mem- 
ber  of  the  community.     In  absence  of  such  special  dam- 
age an  injunction  will  be  granted  only  upon  the  application 
of  the  public  authorities,  the  attorney-general  or  a  muni- 
cipality having  charge  of  the  highways.     In  other  words, 
a  private   individual,  corporate  or  natural,  has  standing 
to  invoke  the  aid  of  equity  only  when  he,  she  or  it  suffers 
special  injury  from  an  obstruction  in  the  highway,  of  a 
kind  which  does  not  appertain  to  all  persons  who  may  law- 
fully use  the  highway.     A  railroad  company,  though  it 
does  public  service,  stands  substantially  upon  the  footing 
of  a  private  individual.     The  complainants  show  in  them- 
selves merely  the  right  to  cross  Clifton  avenue  in  such  a 
manner  as  shall  preserve  to  the  public  the  use  of  the  street. 
They  do  not  show  that  they  are  the  owners  of  the  fee  in  the 
land  in  the  highway.     Their  right,  so  far  as  appears,  is 
subject  to  the  use  of  the  highway  for  all  the  purposes  to 
which  any  highway  may  lawfully  be  put.    It  is  only  a  ser- 
vitude of  the  highway,  then,  which  is  wholly  foreign  to  its 
character,  and   also  unreasonably  obstructive  to  the  com- 
plainants' crossing,   that  can  do  special  injury  to  their 
right.     It  has  been  repeatedly  held,  in  this  State,  that  s 
horse  railway  in  a  highway  is  not  such  an  additional  sern- 
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tude;  and  the  current  of  the  decisions  throughout  the 
country  goes  in  the  direction  that,  where  the  motive  power 
of  a  street  railway  is  electricity,  the  servitude  is  not  addi- 
tioDal.  If  the  authority  of  such  decisions  be  questioned, 
that  fact  will  not  avail  the  complainants  upon  this  applica- 
tion for  preliminary  injunction,  for  in  such  case  the  law 
Dpon  which  their  claim  depends  will,  at  best,  be  unsettled 
and  their  right,  therefore,  will  not  be  clear. 

The  only  suggestion  of  obstruction  to  the  complainants' 
apecial  right  other  than  the  use  of  the  street  by  electric 
cars,  is  that  the  overhead  trolley  wire  may  be  placed  low 
and  the  poles  which  are  to  sustain  it  may  be  planted  in  the 
complainants'  right  of  way,  which  is  subject  to  the  public 
easement,  in  such  manner  as  to  obstruct  the  free  operation 
of  its  railway.  The  answer  denies  that  the  wire  will  be  so 
low  or  that  the  poles  will  be  so  placed  that  the  full 
enjoyment  of  the  complainants'  right  of  way  will  be  at  all 
interfered  with.  The  answer  is  responsive  upon  this  point 
and  must  control  in  the  present  application. 

The  proposed  use  of  the  street,  then,  by  the  defendant 
does  not  appear  to  be  one  which  the  complainants  have  a 
standing  to  prevent,  and  this,  even  though  the  defendant 
does  not  show  authority  at  law  to  maintain  that  use. 

In  resisting  the  complainants'  attack,  no  special  injury 
being  shown,  the  defendant  is  not  obliged  to  exhibit  its 
power  and  authority. 

The  complainants  next  insist  that  under  the  seventh  sec- 
tion of  the  charter  of  the  Essex  Passenger  Railway  Com- 
pany, which  the  defendant  claims  is  consolidated  into  its 
legal  powers  and  duties  (P.  L.  of  1874,  p.  1197),  the  defend- 
ant cannot  cross  another  railroad  except  by  agreement  with 
the  latter  company. 

I  do  not  so  construe  the  section  in  question.  Its  langu- 
age is  as  follows : 

**TI»at  the  said  company  shall  have  the  right  to  cross  at  grade  any  rail- 
road in  the  county  of  Essex,  and  also  to  connect  their  railroad  with  that 
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of  any  other  pcueenffer  raUuxiy  eompanyj  for  the  purpose  of  oompleting  ■ 
route  or  making  a  circuit,  upon  8uch  terms  and  conditions  as  may  bi 
agreed  on  by  such  other  company  or  companies  and  the  said  £ftiex 
Passenger  Railway  Company.*' 

The  claim  is  that  the  two  rights  thus  conferred-^to  cross 
at  grade,  and  to  connect  for  the  purpose  of  making  a  cir- 
cuit— separated,  as  they  are,  by  commas,  both  refer  to  the 
last  clause  of  the  sentence,  relating  to  agreement.  I  can* 
not  assent  to  this  interpretation  of  the  legislative  meaning. 
I  think  that  the  conjunction  ''  also  "  is  used  to  commence 
a  new  subject  in  the  enumeration  of  powers,  and  pro* 
nouncedly  disconnect  it  from  the  subject  previously  dealt 
with.  Besides,  it  is  perceived  that,  when  the  subject  of 
crossing  is  dealt  with,  the  power  to  cross  *'  any  railroad" 
IS  given,  without  reference  to  the  ownership  of  such  road, 
but,  when  the  power  to  connect  is  given,  it  is  expressed  to 
be  to  connect  with  the  r^vilway  of  "  any  other  passenger  raU^ 
way  company,'*  The  only  reference  made  in  the  statute  to 
another  railway  company  than  the  Essex  Passenger  Rail- 
way Company  is  in  speaking  of  the  owner  of  a  railway 
with  which  it  may  connect.  It  is  after  the  constitution  of 
this  prefatory  situation  that  the  requirement  for  agreement 
with  ''  such  other  company  "  is  imposed;  that  is,  agreement 
with  the  company  of  the  particular  character  specified— one 
to  be  connected  with. 

It  evidently  was  the  design  of  the  statute  considered,  not 
to  limit  and  restrict,  but,  as  far  as  possible,  to  extend,  the 
powers  of  the  horse  railway  company. 

I  will  discharge  the  order  to  show  cause,  heretofore 
granted,  and  deny  the  injunction  asked  for. 


Note. —  This  case  was  affirmed,  without  opinion.  52  N.  J.  Eq..  SIO. 
See  note  to  N,  T.,  A^  H,  <fc  Hartford  B,  Co,  v.  Bridgeport  Traction  Oo., 
post. 
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loLONY  Railroad  Company  v.  Rockland  &  Abinoton 
Street  Railway  Company. 

McuMchutetU  Supreme  Judicial  Court,  May  18, 1894, 

061  Mass.  416.) 

ELKTTBIC  CB088I1IO  STEAM  RAILWAY.— INJUNCTION. 

street  railwaj  oompanj  ia  oonstmoting  its  road  in  accordance 

ita  charter  powers,  over  a  location   designated   by   municipal 

rity,  and  using  or  intending  to  use  the  safeguards  prescribed  by 

«,  the  court  cannot,  under  its  general  equity  jurisdiction,  compel 

ise  other  or  different  safeguards. 

EAL  from  decree  of  Supreme  Judicial  Court,  Suffolk 
r,  dismissing  bill   for  injunction   to  prevent  grade 
ig  of  steam  railroad  by  electric  street  railway.    Facts 
in  opinion. 

L  Benton,  Jr.,  for  the  plaintiff. 

W.  Kelley  &  W.  J.  Coughlan,  for  the  defendant. 

'HROP,  J. :  This  is  a  bill  in  equity,  to  restrain  the 
lant,  a  corporation  operating  a  street  railway  by 
icity,  from  crossing  the  tracks  of  the  plaintiff's  rail- 
it  grade  at  North  avenue,  in  Abington. 
the  hearing  before  a  single  justice  it  appeared  thnt 
^fendant  was  a  duly  organized  street  railway  corpor- 
and  that  it  had  received  a  location  from  the  select- 
)f  Abington,  which  authorized  it  to  lay  its  tracks  over 
n  streets,  including  North  avenue.  The  plaintiff  con- 
that,  even  if  the  defendant  has  complied  with  all  the 
rements  of  the  statutes,  this  court  has  jurisdiction  in 
y  to  regulate  the  manner  in  which  it  shall  openite  its 
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road,  and  to  direct  it  to  construct  suitable  and  necessary 
signals,  safeguards  and  appliances  for  the  safety  of  thus 
public  traveling  upon  the  plaintiff's  railroad.  Weaieol 
opinion  that  we  have  no  jurisdiction  to  grant  the  relief 
prayed  for. 

By  the  Pub.  Sts.  c.  113,  sec.  7,  the  selectmen  of  a  town 
are  empowered  to  grant  a  location  of  a  street  raUwaj 
''  under  such  restrictions  as  they  deem  the  interests  of  the 
public  may  require." 

Section  40  provides :  3 

J 

**  A  street  railway  ooxnpanj  whose  track  crosses  the  tracks  of  a  iteni 
railroad  shall  make  the  crossiDg  in  such  a  manner  as  to  injure  as  little  ii 
possible  such  tracks;  and  shall  not  insert  frogs  therein,  or  make  indrioH    ^ 
into  the  rails  thereof,  without  the  consent  of  the  directors  of  such  road."    | 

i 

Section  41  provides : 

"  When  a  street  railway  crosses  at  the  same  level  a  steam  raflroad  wtat 
locomotive  engines  are  in  daily  use,  every  driver  of  a  car  upon  the  fltrecl 
railway  shall,  when  approaching  the  point  of  intersectioiiy  stop  his  €tf 
within  onehundred  feet  of  the  crossing." 

By  sec.  39: 

''A  street  railway  company  may  use  such  motive  power  on  its  traoksM 
the  board  of  aldermen  of  cities,  or  the  selectmen  of  towns,  thruugn  wbick 
it  is  located,  may  from  time  to  time  permit." 

The  only  power  of  this  court  to  act  in  equity  which  is 
directly  given  by  statute  is  found  in  sec.  63,  which 
provides : 

1 

''The  Supreme  Judicial  Court  shall  have  full  equity  powers  to  oomps 
the  observance  of  all  laws  governing  street  railway  companies,  and  of  ill 
orders,  rules,  and  regulations  made  in  accordance  with  thds  chapter  by  tte 
board  of  aldermen  of  a  city,  or  the  selectmen  of  a  town,  or  by  the  board  of 
railroad  commissioners,  and  may  compel  such  observance  upon  the 
petition  of  tlie  mayor  and  aldermen  of  any  city  or  the  selectmen  of  anj 
town  in  which  the  street  railway  is  located. " 

The  case  at  bar  does  not  fall  within  this  section. 
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Under  our  general  equity  powers,  conferred  by  the  Pub. 

BtB.  c.  161,  sec.  4y  we  are  of  opinion  that  when  a  street 

railway  corporation  is  constructing  its  road,  in  accordance 

with  the  powers  conferred  upon  it  by  its  charter,  over  a 

location  granted  to  it  by  the  selectmen  of  a  town,  and  is 

using  or  intending  to  use  the  safeguards  pointed  out  by  the 

statutes  of  the  Commonwealth,  we  have  no  power  to  say 

that  it  must  use  other  and  different  safeguards.    The  whole 

subject  matter  is  regulated  by  the  Legislature.     Our  duty 

18  merely  to  see  that  the  law  is  complied  with,  and  not  to 

interfere  unless  either  the  Constitution  or  the  law  requires 

OS  to  do  so. 

The  absurdity  of  any  other  rule  is  shown  by  what  we 
are  asked  to  do  in  this  case.  It  is  gravely  argued  that  we 
should  compel  the  defendant  to  put  frogs  in  its  tracks  and 
have  interlocking  signals  to  protect  the  crossing.  This,  as 
appears  from  the  testimony,  would  in  the  first  instance 
eost  about  $6,000,  and  would  require  to  maintain  the  system 
an  expense  of  about  $1,600  a  year.  And  this  is  a  system 
which  the  witnesses  testify  they  have  never  known  to  be 
used  by  a  street  railway  crossing  the  tracks  of  a  steam  rail- 
road at  grade. 

The  plaintiff  further  contends  that  the  location  was  not 
proof  of  a  right  to  cross  the  tracks,  because  it  does  not 
appear  that  it  was  accepted  by  the  directors  in  writing 
within  thirty  days  after  they  received  notice  thereof,  as 
required  by  the  Pub.  Sts.  c.  113,  sec.  7.  Also  that  it  does 
not  appear  that  it  had  filed  a  certificate  of  payment  of  fifty 
per  cent,  of  its  capital  stock,  as  required  by  the  Pub.  Sts. 
c  113,  sec.  19. 

These  questions  were  not  raised  in  the  court  below,  and 
nothing  appears  in  regard  to  them  in  the  evidence  reported, 
with  the  exception  that  it  was  conceded  that  the  defendant 
had  a  charter  and  a  location. 

The  bill  alleges  that  the  defendant  **has  no  right  to  enter 
upon  and  construct  a  railroad  upon  and  over  said  location 
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and  tracks  of  the  plaintiff.''  This  allegation  it  Tras  fh« 
duty  of  the  plaintiff  to  prove.  It  made  certain  concessionfl, 
and  directed  its  evidence  to  a  single  point,  namelji 
whether  it  was  consistent  with  safety  for  the  defendant  to 
cross  its  tracks  without  the  use  of  certain  appliances.  If 
there  was  any  other  ground  for  its  contention  that  the 
defendant  had  no  right  to  cross  its  tracks,  it  should  have 
put  in  evidence  to  prove  it. 

The  result  is,  that  the  decree  of  the  single  justice  dismiss- 
ing the  bill  with  costs  must  be 

Affirmed. 

NOTB.— See  note  to  N,  F.,  N.  H,  db  Hartford  R.  Co.  ▼.  Bridifepari  IVoe* 
Hon  Co,,  post. 


The  Chicago  &  Calumet  Terminal  Railway  Compakt 
v.  The  Whitino,  Hammond  &  East  Chicaqo  Street 
Railway  Company. 

Indiana  Supreme  Court,  Nov,  IS,  1S94, 

(139  Ind.  297.) 

ELEcmic  street  railway  crossing  steam  railroad. 

Since  the  right  of  way  of  steam  railroads  at  orossinss  are  subject  to  the 
public  easement,  and  the  operation  of  an  electric  street  railway  imposM 
no  new  burden,  such  a  street  railway  company,  using  the  streets  with 
municipal  consent,  may  cross  a  steam  railroad  track  without  "^^l"»g 
compensation  to  the  comi)any  owning  it. 

Appeal  by  defendant  from  order  granting  temporary 
injunction  in  action  for  permanent  injunction  restraining 
interference  with  construction  of  electric  street  railway 
across  steam  railway.     Facts  stated  in  opinion. 

E.  D.  Crumpacker  and  H.  S.  Boutell,  for  appellant. 

W.  Olds  and  C.  F.  Oriffin,  for  appellee. 
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McCabs,  J. :  This  is  an  appeal  from   an  interlocutory 
OTder  granting  a  temporary  injunction  against  the  appel- 
laat  interfering  with  or  preventing  the  appellee  from  lay- 
ing itB  railway  connections  over  and  across  the  roadbed 
and  right  of  way  of  said  appellant  at  the  points  were  the 
tracks  of  appellee  intersect  the  tracks  of  appellant,  at  the 
points  where  appellant's  tracks  and  railway  cross  the  fol- 
lowing streets,  namely,  Hohman  street,  Gostlin  street  and 
Oak   street,    in  the  city  of    Hammond,    Ind. ;    Forsyth 
avenue,  in  the  city  of  East  Chicago,  Ind. ;  and  Indiana 
Boulevard,   a  public  highway  nearly  south  of  Whiting, 
Ind.,  where  the  tracks  of  appellee  would,  if  connected, 
cross  the  said  tracks  of  appellant. 

It  is  assigned  for  error  that  the  complaint  does  not  state 
sufficient  facts,  and  that  the  court  erred  in  granting  the 
temporary  injunction.  It  appears  from  the  complaint, 
that  the  appellee  is  a  corporation  organized  under  the  laws 
of  this  State  providing  for  the  incorporation  of  street  rail- 
way companies  (2  Burns  R.  S.  1894,  sections  6450  to  6465; 
R.  S.  1881,  sections  4143  to  4155),  and  that  in  the  year 
1893  it  secured  from  the  mayor  and  common  council  of  the 
city  of  Hammond,  Indiana,  by  ordinance  duly  enacted,  a 
franchise  permitting  it  to  use  certain  streets  in  said  city, 
among  which  are  the  streets  already  named,  for  the  pur- 
pose of  constructing  thereon  a  street  railway  to  be  operated 
by  electricity,  with  all  the  necessary  appliances;  that  in 
said  year  last  named  the  appellee  also  secured  from  the 
city  of  East  Chicago,  Indiana,  then  an  incorporated  town, 
and  since  incorporated  as  a  city,  by  ordinance  duly  enacted, 
a  franchise  granting  to  appellee  the  right  and  privilege  to 
use  certain  streets  in  said  town,  among  them  being  Forsyth 
avenue,  above  named,  for  the  purpose  of  constructing 
thereon  its  said  electric  street  railway;  that  in  the  same 
year  it  secured  from  the  board  of  commissioners  of  Lake 
county,  in  said  State,  by  orders  duly  adopted,  a  franchise 
and  license  granting  it  the  right  to  use  certain  public  high- 
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ways  of  said  county,   among  which  is  Indiana  Boulevardy 
for  the  purpose  of  constructing,  maintaining  and  operating 
thereon  its  said  electric  street  railway,  all  of  which  licenses 
and  franchises  were  duly  accepted  by  appellee,  and  it  gave 
bond  in  the  sum  of  $10,000  to  each  of  said  municipal  oo^ 
porations,  conditioned  that  it  would  save  them  harmless  on 
account  of  any  negligence  of  appellee  in  the  construction 
or  operation  of  its  said  street  railway;  that  the  purpose  of 
appellee,  and  the  purpose  of  its  incorporation  was,  and  is, 
the  construction  and  operation  of  an  electric  street  railway 
in  the  said  town,  now  city,  of  East  Chicago,  and  through 
tlie  said  city  of  Hammond,  Indiana,  over  certain  publie 
highways  of  the  said  county  of  Lake,  to  and  through  the 
village  of  Whiting,  in  said  county,  and  thence  over  certain 
public  highways,  the  right  to  use  which  had  been  granted 
b}'  the  said  board  of  commissioners,  as  before  stated,  to  the 
State  line  between  the  States  of  Indiana  and  Illinois,  at  a 
point  on  the  said  Indiana  Boulevard  near  the  village  of 
lioby;  that  it  has  constructed  its  said  street  railway,  with 
all  its  attachments  and  appurtenances,  with  the  exception 
of  certain  railroad  crossings  at  points  where  its  said  line  of 
railway  crosses  the  tracks  of  steam   railroad  companies 
upon  said  public  highwaj^s  hereinafter  mentioned;  that  it 
has  been,  and  now  is,  operating  all  that  portion  of  its  said 
railway   in    the   city   of   Hammond   lying    south    of   the 
Michigan  Central  Railroad  tracks  in  said  city,  being  about 
two  miles  in  length,  and  its  entire  line  is  comj^leted  from 
the  Michigan  Central  Railroad  tracks,  in  said  city  of  Ham- 
mond, to  and  through  the  said  city  of  East  Chicago,  with 
the  exception  of  the  railroad  crossings  before  mentioned; 
that  the  appellant  is  a  corporation  operating  by  steam 
power  a  line  of  railway  from  the  city  of  Chicago,  Illinois, 
into  said  county  of  Lake  in  the  State  of  Indiana,  passing 
through   said   city   of   Hammond,    the   said   city  of  East 
Chicago  and  the  said  village  of  Whiting;  that  the  railroad 
tracks  of  said  appellant  cross  the  said   Hohman   street. 
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Gostlin  street  and  Oak  street,  in  said  city  of  Hammond, 
mad  the  said  Forsyth  avenue,  in  the  city  of  East  Chicago, 
B8  nearly  as  may  be  at  right  angles,  and  the  said  Indiana 
Boulevard  at  a  point  near  and  south  of  the  said  village  of 
Whiting  in  a  direction  nearly  if  not  quite  at  right  angles ; 
that  the  tracks  of  said  street  railway  are  laid  upon,  along 
and  lengthwise  with  the  said  streets  and  public  highways 
aforesaid,  and  when  completed,  by  the  construction  of  con- 
nections or  crossings  over  the  tracks  of  said  appellant,  it 
will  cross  the  said  appellant's  railway  tracks  at  all  points 
where  they  cross  the  said  streets  and  public  highways; 
that  appellant  had  refused  to  permit  the  said  street  rail- 
way company  to  connect  its  said  railway  tracks  by  con- 
structing proper  railroad  crossings  and  connections  where 
the  tracks  of  appellee  cross  the  tracks  of  appellant  as  afore- 
said, unless  appellee  will  enter  into  a  contract  with  appel- 
lant agreeing  to  certain  requirements  demanded  by 
appellant  covering  the  expense  of  maintaining  gates  and 
flagmen  at  said  points,  and  the  future  construction  by 
appellee,  at  its  own  expense,  of  certain  devices  commonly 
known  as  interlocking  switches  which  may  in  future  be 
demanded,  and  will,  unless  restrained,  prevent  by  force 
the  construction  of  said  crossings,  and  has  threatened  to, 
and  will,  tear  up  and  remove  by  force  any  crossings  or  con- 
nections at  said  points  across  its  said  railway  tracks  which 
appellee  may  succeed  in  constructing  thereat ;  that  by  force 
appellant  has  made  it  impossible  for  appellee  to  operate 
its  said  street  railway  between  the  said  city  of  Hammond 
and  the  said  city  of  East  Chicago,  and  appellee  can  not  so 
operate  its  said  street  railway  to  connect  any  of  said  cities 
or  villages  aforesaid  until  said  tracks  are  connected  and 
crossings  laid  over  the  tracks  of  appellant  at  the  points 
aforesaid ;  that  appellee  has  a  large  force  of  mon  ready  to 
construct  and  lay  the  said  crossings,  and  is  now  ready  and 
waiting  to  operate  its  said  road  except  the  laying  of  the  said 
tracks  across  the  appellant's  tracks;  that  in  the  connection 
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of  its  said  railway  tracks  and  the  laying  of  said  crossiiigi 
aforesaid,  appellee  does  not  propose,  nor  has  it  propoaedi 
desired  or  intended,  to  in  any  manner  attach  or  fasten  the 
same  or  lay  the  same  upon  or  against  any  of  the  railway 
tracks  of  said  appellant  without  its  consent,  but  it  denm 
to,  and  will,  if  protected  by  a  restraining  order,  lay  iti 
said  tracks  up  to  the  rails  of  said  appellant,  and  between 
the  same,  at  right  angles  therewith,  forming  what  n 
known  as  a  ""  jump  crossing;''  that  such  crossinge  are  in 
common  use  by  street  railway  companies;  that  it  will  in 
no  manner  interfere  with,  retard  or  endanger  the  running 
of  trains  by  said  appellant,  nor  will  they  in  any  manner 
interfere  with  or  restrict  its  use  of  said  property,  or  lessen 
the  value  thereof.  Prayer  that  the  appellant  be  restrainsd 
from  doing  the  acts  complained  of  until  the  further  order 
of  the  court,  and,  on  the  final  hearing,  that  appellani  be 
perpetually  enjoined. 

It  is  the  settled  law  of  this  State  that  the  public  takes 
only  an  easement  in  the  streets  of  a  city  or  town,  and  if  a 
steam  railroad  company  lays  its  tracks  upon  such  streefee 
the  abutting  owner  of  the  fee,  whose  title  extends  to  the 
center  of  the  street,  is  entitled  to  recover  damages. 
Terre  Haute,  etc..  It.  R.  Co.  v.  Scott,  74  Ind.  24;  EieheUr. 
Evansville  St.  R.  W.  Co.,  78  Ind.  261;  Cox  ▼.  Lauimlle, 
etc.  R.  R.  Co.,  48  Ind.  178;  Stiarp  v.  St.  Louis,  eie.,  R. 
W.  Co.,  49  Ind.  296;  Rosi  y.  Faust,  54  Ind.  471;  iiTelaon 
T.  Fleming,  66  Ind.  310;  Anderson,  etc.  R.  IL  Co.  r. 
Kernodle,  64  Ind.  314;  Roelker  v.  St.  Louis,  tie.  R.  W.  Co., 
50  Ind.  127. 

The  basis  upon  which  this  rule  rests  is  that  the  appro- 
priation of  the  soil  over  which  a  street  passes,  for  the  con- 
struction, operation  and  maintenance  of  a  steam  railway, 
is  a  new  or  additional  appropriation  to  that  of  the  ease- 
ment granted  to  the  public,  which  entitles  the  abutting 
owner  to  such  damages  as  he  may  sustain  thereby.  Com 
V.  Railroad  Co.,  supra.    It  follows  from  this  that  the  steam 
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'ay  which  obtains  a  right  of  way  over  a  street,  and 
cruets  its   railway  thereon,  obtains   something  more 

an  easement.  It  obtains  property  rights  in  such  right 
ay,   subject  only  to  the  right  of  the  public  to  travel 

the  street.  And  the  question  here  presented,  by 
lenging  the  sufficiency  of  the  complaint,  is  whether  the 
>  rule  applies  to  street  railways ;  that  is,  whether  the 
opriation  of  a  street  to  the  use  of  a  street  railway  is  a 

and  an  additional  appropriation  —  a  new  and  addi- 
il  burden  to  that  of  the  easement  of  the  public  gen- 
y.  It  is  conceded  by  the  appellant  that  a  street  rail- 
is  not  an  additional  burden  upon  the  fee  in  the  street, 
>ugh  appellant  claims  that  strong  reasons  exist  against 
loctrine.  It  is  conceded,  however,  that  the  courts  have 
3  generally  held  that  such  use  of  a  street  is  not  an  addi- 
il  burden;  that  it  is  simply  an  extended  use  of  the 
b  which  the  public   acquired   in   the   first  instance. 

concession,  we  think,  admits  that  the  appellant  has 
Ause  to  complain  of  the  action  of  the  Circuit  Court. 
le  writer  of  this  opinion  seriously  doubts  the  sound- 
of  the  rule  thus  conceded  by  the  appellant.  It  is  true, 
tt  railway  corporations,  as  a  component  part  of  the 
ral  public,  have  a  right  to  the  use  of  the  public  streets 
city  or  town  for  the  purposes  of  ordinary  travel  over 
I  in  the  same  way  that  any  other  portion  of  the  gen- 
public  may  enjoy  that  right.  But  when  they  obtain  a 
5  of  way  over  such  streets  to  lay  down  their  tracks  on 

streets  they  obtain  and  secure  a  right  and  an  interest 
le  street  that  the  general  public  does  not,  and  can  not, 

and  enjoy.  They  obtain  to  all  intents  and  purposes 
uch  a  property  right  in  their  right  of  way  in  the  street 
ihed  to  the  soil  as  the  steam  railway  laid  on  sucli 
tB.  This  is  so  because  such  companies  are  authorized 
lortgage  their  corporate  property  and  franchises  to 
re  the  payment  of  loans  of  money  to  the  corporation. 

VOL,  V— 16. 
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Such  power  necessarily  carries  with  it  power  to  sell  such 
property  and  franchises  at  sheriff's  sale  to  make  the 
money.  2  Burns  R.  S.  1894,  section  6473;  New  Orfeani, 
etc.  R.  U.  Co.  Y.  Delamore^  114  U.  S.  501.  How  such  a  right 
can  constitute  nothing  more  than  the  easement  the  publie 
has  in  the  street,  it  is  difficult  to  understand.  If  the  loca- 
tion and  operation  of  a  street  railway  on  a  public  street  ii 
no  new  nor  additional  burden  on  the  soil,  but  rests  on  tha 
easement  the  public  has  in  the  street,  then  it  seems  to  tha 
writer  the  company  need  not  obtain  any  license,  permit  of 
franchise  from  the  municipal  authorities  to  construct  its 
tracks  in  the  public  streets  of  a  city.  And  yet  it  is  the 
settled  law  in  this  and  other  States  that  a  street  railway 
can  not  be  laid  upon  the  streets  of  a  town  or  city  without 
a  grant  of  a  license  or  franchise  therefor,  either  by  the 
municipality  or  the  Legislature.  Indianapolis  Cable  StreeH 
R.  R.  Co.  V.  Citizens*  St.  R.  R.  Co.,  127  Ind.  369;  23  Am. 
<&  Eng.  Encyc.  of  Law,  946,  947,  and  authorities  there 
cited.  No  other  part  of  the  public  is  required  to  obtain  a 
license  or  franchise  to  use  or  enjoy  the  easement  of  the 
street. 

The  very  fact  that  a  franchise  is  required  to  authoriie 
and  justify  a  street  railway  company  to  lay  down  its  tracks 
on  a  public  street,  seems  to  the  writer  a  sufficient  reason 
for  saying  that  such  was  not  one  of  the  uses  in  contempla- 
tion when  the  street  was  opened  and  dedicated.  Besides^ 
it  is  settled  law  that  the  street  railway  company,  when  once 
its  track  is  constructed  on  a  street,  has  rights  over  that 
part  of  the  street  where  its  track  is  located  superior  to 
those  of  the  public  who  enjoy  only  the  easement  in  the 
street.  For  instance,  the  public  must  turn  off  the  street 
railway  track  when  met  by  the  street  railway  cars.  23 
Am.  &  Eng.  Encyc.  of  Law,  990,  991,  and  the  authorities 
there  cited. 

But    the    overwhelming    weight    of    authority    seems 
to   settle    the   law,    both    in    this    State   and  elsewhere, 


•.1$  T.  EvansvilU  St,  R.  W.  Co.,  supra;  Indianapolis 
:  St.  R.  R.  Co.  T,  Citizens  St.  R.  R.  Co.,  supra;  Elliott 
tir  Haven,  etc.  R.  R.  Co.,  32  Conn.  679;  Htnckman  y. 
■ton  Horse  R.  R.  Co.,  17  N.  J.  Eq.  75;  JeTsey  City,  etc. 
.  Co.  V.  Jersey  City,  etc.  Horse  R.  R.  Co.,  20  N.  J.  Eq. 
Cincinnati,  etc.  St.  R.  W.  Co.  v.  Cumminsville,  14  Ohio 
123;  Sobart  v.  Milwaukee  City  R.  R.  Co.,  27  Wis.  194; 
•ney-OeJteral  v.  Metropolitan  R.  R.  Co.,  125  Mass.  515; 
m  V.  Daplessis,  14  La.  Ann.  842;  Savannah  and 
tderboU  R.  R.  Co.  v.  Mayor,  etc.,  45  Ga.  602;  Peddicord 
lUimore,  etc.  R.  W.  Co.,  34  Md.  463;  23  Am.  &.  Eng. 
rc  Law,  954,  955,  956  and  957,  and  authorities  there 
L 

lese  Aathorities,  and  others  that  might  be  cited,  so 
I7  settle  the  rule  that  it  could  not  now  be  departed 
1  without  serious  disturbance  of  vested  property  rights. 
tue  of  the  street  by  the  appellant  is  subject  to  the  ease- 
t  in  the  public  and  the  burden  of  keeping  the  street 
ring  over  its  tracks  in  .such  a  conditioD  as  not  to 
ide  or  obstruct  the  public  easement  and  use  of  the 
tt  by  the  public  generally  la  a  burden  already  resting 
he  appellant.  That  burdeu  is  in  no  way  to  be  added 
r  increased  by  the  crossings  appellee  proposes  to  coq< 

■t        Rn  }nna    fTierofnrf)     n.«  it.   in    t.hn    BPtflnH  1nnr  nf  this 
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railway  company  obtained  its  riglit  of  way  over  and 
a  public  street  it  does  so  subject  to  the  right  of  the  gem 
public  to  use  such  street  and  the  street  crossings  over 
tracks ;  and  it  is  generally  incumbent  on  such  steam 
way  company  to  make  such  crossings  as  passable  for 
general  public  as  they  were  before  the  construction  of  ih( 
tracks  thereon.  The  duty,  therefore,  is  incumbent  opofrj 
the  steam  railway  company  only  to  make  the  crossing 
passable  as  it  was  before  the  construction  of  its  tracb 
thereon  for  the  public  generally,  or  as  nearly  so  as  pradfe; 
cable.  That  does  not  impose  the  burden  of  providing  citMl 
rails  and  tracks  for  the  street  railway  to  make  the  crossiD|^ 
But  the  street  railway  is  proposing  to  furnish  all  that 
itself,  and  to  be  to  all  the  expense  of  making  the  crossing 
and  connection. 

Appellant  contends  that  this  will  be  a  burden  and  ft 
hindrance  to  the  free  and  unobstructed  use  of  the  appel* 
lant's  steam  railway  which,  it  is  claimed,  is  a  taking  of 
private  property  without  just  compensation  in  violation  of 
the  Constitution.  True,  it  is  a  hindrance  and  an  obstruc- 
tion to  the  use  of  appellant's  steam  railway.  But,  having 
obtained  its  right  of  way  subject  to  the  burden  of  the  ease- 
ment in  the  public  generally,  and  the  street  railway  being 
entitled  to  the  use  of  that  easement,  all  the  rights  appel* 
lant  obtained  in  the  street  for  its  steam  railway  were  sub- 
ject to  the  right  of  the  street  railway  to  use  the  street.  In 
short,  the  appellant's  rights  obtained  in  the  use  of  the 
streets  for  its  steam  railway  were  subject  to  the  burden  of 
the  appellee's  use  thereof  in  the  ordinary  and  proper  man- 
ner  for  its  street  railway. 

The  complaint  shows  that  appellee  was  only  proposing  to 
use  the  streets  at  the  crossings  in  the  ordinary  and  in  a 
proper  manner  for  the  construction  of  street  railway  cross- 
ings, and  that  it  had  been  hindered  and  obstructed  therein 
by  the  appellant  in  the  use  of  force.  It  would,  therefore, 
not  be  a  taking  of  private  property  without  just  compensa- 


•z. 


«.  Beir  £.  fi'.  C'l.. 


In  thaz  OIK  os  i^-i--i2.  nad  rrocaziy  -vns  &  _ 

Ik  pubac  ^  laj  iti^  -±1^  -^.  -n   sjusenirr  \  riLr-iLMii  1 
Hi  gnrei   TZOtL     Zz   -w^  nn^in  jtrnL  -r^-rj  jvzrzw^-r.j 

power  so  cr:«s   T-g^-ytja.    ini:   mi  ic  *i2  -v-j^.-nr:  ii**  T^^J* 

pel  thas  a  ztittI  r::iii  n^^-tzj  :-v:iiz^  i:!?  r-:;iii.  :-5-i_5  11  1^ 

san  not  be  lik-r-  it  az.^  ic^  ■^.zjl.zz  ■  i^z  :-.~":»=i-ivi;i:-. 
nor,  exoe-p- 1:1  castr  ::  il-r  S"i:-r.  ttliI.  i:  -\::j:  ::z::r:Zfi- 
don  firs;  &s5c*i^i  ^z.d  -jizi^^^L  Am:-r  1.  >i:::;-  •!. 
ConstinxtioQ  of  IiLr.v^v  JLi-i  ii  "sri*  iii-rr^  f-iriJifT  itli 
that  ihe  builiir.g  of  a  riil^'ii.i  ict-:-*?  5-:Ji  ^iTfl  r:Ad 
vould  be  a  :3iiz.g  of  privi:-  -riT^rrrr  -k-.:!;!!-  :':if  z:- :.:::::i: 
of  the  seciioQof  tar  Co«n*c.tu::j2.r=:erreii  :o.  o-  :hr  ^r^-'^ur.i 
that  it  was  an  incunibrance  on  :hr  prcr-env.  Mai::ft>:'v 
that  case  has  no  appIica::oa  here  hecause  zze  gravcl  r.,.,! 
Dompanv  acquired  i;s  property  in  the  gravel  road,  no;  sub- 
ject to  but  free  from  any  easement  or  incumbrance  of  any 
tind  whatever.  Xot  so  with  the  appellant,  the  steam  niil- 
Nray  company,  in  the  case  now  before  us.  As  we  have 
ilready  seen,  it  acquired  its  rights  subject  to  the  easement 
ind  incumbrance,  against  which  it  admits  by  its  assign- 
ment of  error  it  has  made  forcible  resistance. 
The  same  principle  applies  to  the  crossing  over  appol- 
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laut's  tracks,  where  they  cross  Indiana  Bouleyardi  a  public 
highway  of  the  county.  The  statute  provides  that  the 
county  board  may  grant  the  right  or  privilege  to  a  street 
railway  company  to  use  any  public  highway  of  the  coimtj 
for  its  street  railway.  2  R.  S.  1894,  sections  6466  to  6468; 
R.  S.  1881,  sections  4155  to  4158. 

The  right  to  pass  over  the  highway  by  the  steam  raU- 
way  is  subject  to  the  easement  of  the  public,  a  part  of 
which  is  owned  and  enjoyed  by  the  street  railway. 

We  are,  therefore,  of  opinion  that  the  complaint  stated 
facts  sufiBcient  to  constitute  a  cause  of  action,  and  that  the  ^ 
Circuit  Court  did  not  err  in  granting  the  temporary  injonc* 
tion.      Therefore,    the  interlocutory    order    granting   the 
same  is  affirmed. 


NOTS.—  See  note  to  next  case. 


The  New  York,  New  Haven  &  Hartford  Railroad  Com- 
pany V.  The  Bridgeport  Traction  Company. 

Connecticut  Supreme  Court  of  Errors,  Jan,  8, 1S95, 

(65  Conn.  410.) 
Electric  railway  crossing  steam  railroaa 

The  fact  that  an  electric  street  railway  companj  threatens  to  oonatnct  t 
grade  crossing  of  a  steam  railroad,  in  constant  use.  which  will  diaanange 
plaintiff's  train  service,  put  it  to  great  additional  expense  in  the  oon- 
struction  of  its  road  and  greatly  endanger  the  lives  of  its  passengentad 
employes,  is  sufficient  for  an  injunction,  irrespective  of  defendant^ 
pecuniary  responsibility. 

A  general  statute  provided  that  street  railways  should  not  be  oonstrocted 
across  steam  railroads  at  grade,  without  first  obtaining  consent  d  the 
railroad  commissioners,  and  that  such  approval  having  been  obtained, 
the  mode  of  construction  and  use  at  such  crossings  should  be  fegnlsted 
by  the  municipal  authorities. 

A  special  statute  which  was  passed  between  the  time  of  the  enaotmezii 
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and  the  time  of  the  going  into  effect  of  the  general  act,  and  went  into 
immediate  effect,  provided  that  a  certain  electric  street  railway  com- 
pany might  cross  a  certain  steam  railway  at  a  certain  point,  and  did  not 
proride  for  approval  of  the  railway  commissioners  as  a  condition  pre- 


that  the  special  act  authorized  the  crossing  without  application  to 
the  commissioners,  as  it  was  not  repealed  by  the  general  act. 
The  legislature  has  power  to  permit  an  electric  street  railway  company  to 
cross  a  steam  railroad  at  grade,  without  providing  for  compensation  for 
injury  to  the  railroad  company.  This,  without  deciding  the  question 
whether  electric  car  tracks  impose  an  additional  burden  upon  land 
occupied  for  a  highway,  for  which  the  owner  of  the  land  can  claim  com- 
pensation. 

Appeal  by  defendant  from  judgment  of  Superior  Court, 
Fairfield  county.     Facts  stated  in  opinion. 

Thomas  N.    MeCarter,  Morris  W.  Seymour,  and  Howard 
H,  Knapp,  for  appellant  (defendant). 

Goodwin   Stoddard  and    Wm.   D.    Bishop,   Jr.,    for  the 
appellee  (plaintiff). 

Baldwin,  J. :  The  plaintiff's  complaint  is  in  the  nature 
of  a  pure  injunction  bill.  It  avers  that  it  sends  about  two 
hundred  regular  trains  of  cars  daily,  some  of  which  carry 
the  mails  of  the  United  States,  and  the  rest  passengers 
and  freight,  across  Fairfield  avenue,  in  the  city  of  Bridge- 
port, at  grade ;  that  the  defendant  threatens  to  obstruct  the 
plaintiff's  right  of  way  by  forcibly  laying  tracks  for  an 
electric  railway  over  said  crossing  and  upon  the  plaintiff's 
tracks ;  and  that  if  such  new  tracks  are  so  laid  and  used,  it 
will  seriously  impair  the  plaintiff's  power  to  fulfil  its 
chartered  purposes,  dissarrange  its  train  serivce,  put  it  to 
great  additional  expense  in  the  operation  of  its  road,  and 
greatly  endanger  the  lives  of  the  passengers  and  employes 
on  all  trains  crossing  such  avenue.  The  defendant's 
answer  admits  the  character  and  extent  of  the  plaintiff's 
business,  as  alleged,  but  sets  up  a  grant  by  the  last  General 
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Assembly  of  express  authority  to  construct  the  crossing  in 
question,  at  grade. 

It  appears  by  an  agreed  statement  of  facts  (made  subject 
to  the  opinion  of  the  court  as  to  their  relevancy)  that  Fair» 
field  avenue  was  a  public  highway  long  before  the  plaint- 
iff's railroad  was  constructed,  and  that  the  proposed  cross- 
ing by  the  defendant's  railway  **  impairs  the  property  of 
the  plaintiff,  interferes  with  the  accustomed  and  necessary 
operation  of  its  road,   and  endangers  the  lives  of  its  pas- 
sengers and  employes.     But  the  defendant  does  not  intend 
to  injure  the  property  of  the  plaintiflF,  or  interfere  with  the 
accustomed    and    necessary    operation    of    its    road,    or 
endanger  the  lives  of  its  passengers,  and  will  not,  except 
such  as  naturally  follows  from  the  location  and  operation 
of  its   trolley   road   across   the  tracks  of  the  plaintifiTat 
grade." 

These  facts  are  relevant  and  material  to  the  issue. 
They  show  that  the  proposed  crossing,  if  constructed,  will 
interfere  witfi  the  necessary  operation  of  the  plaintiff's 
road,  and  endanger  the  lives  of  all  whom  it  transports 
across  Fairfield  avenue  in  the  two  hundred  trains  which 
daily  pass  there.  It  would  be  difficult  to  make  out  a 
stronger  case  for  the  interposition  of  a  court  of  equity,  il 
it  has  the  power  to  interpose.  Only  by  an  injunction  can 
the  defendant  be  prevented  from  setting  up  across  the 
tracks  of  a  steam  railroad  in  constant  use,  an  obstruction 
of  a  continuing  character,  which  would  daily  put  in  peril 
hundreds  or  thousands  of  human  lives. 

It  is  argued  that  the  plaintiff's  claim  is  in  substance 
simply  one  for  an  injunction  against  threatened  trespasses, 
or  repeated  obstructions  of  a  right  of  way,  and  that  it  is 
not  claimed  that  the  defendant  is  not  pecuniarily  responsi- 
ble  for  any  damage  it  may  do,  nor  that  the  plaintifiP  will  be 
exposed  to  irreparable  injury.  But  the  plaintiff  holds  its 
right  of  way  charged  with  the  performance  of  a  public 
trust  for  its  continuous  use  for  public   accommodation. 
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Crates  V.  Boston  &  New  York  Air  Line  R.  R.  Co.,  53  Conn. 
333,  341,  343.  Its  railroad  is  a  great  avenue  of  communi- 
cation between  one  part  of  the  State  and  another,  and 
between  this  and  other  States.  Any  impediment  to  its  safe 
and  proper  use  is  a  matter  of  public  concern,  not  to  be 
measured  by  money,  or  dealt  with  on  the  footing  of  a  claim 
for  damages. 

If  erected  without  authority  from  the  State,  it  may  be 
that  the  State's  attorney  might  properly  sue  for  an  injunc- 
tion ;  but  the  same  remedy  would  be  open  to  the  plaintiff, 
for  it  suffers  a  special  injury,  and  is  charged  by  t])e  State 
with  a  special  duty  of  maintaining  its  road  at  this 
crossing  in  uninterrupted  use  under  safe  conditions. 
Borough  of  Stamford  v.  Stamford  Horse  R.  R.  Co.,  56  Conn. 
381,  395;  Frink  v.  Lawrence,  20  Conn.  120. 

As  the  plaintiff  has  stated  a  case  sufficient  to  support  its 
action,  we  are  brought  to  the  consideration  of  the  merits  of 
the  defense  founded  on  a  legislative  grant. 

In  June,  1893,  the  East  End  Railway  Company  owned 
and  operated  a  horse  railroad  in  Bridgeport  and  Stratford, 
under  a  charter  granted  many  years  before,  which  railroad 
crossed  the  tracks  of  the  plaintiff's  railroad  at  grade,  upon 
a  highway  known  as  Seaview  avenue.  By  an  amendment 
to  this  charter,  approved  June  28,  1893,  it  was  authorized 
to  extend  its  lines  in  each  town  by  laying  tracks  through 
certain  designated  streets,  **and  also  from  Stratford  avenue 
on  and  along  Pembroke  street,  across  the  tracks  of  the  New 
York,  New  Haven  and  Hartford  Railroad  Company  at 
grade,  until  said  tracks  are  elevated,  to  Old  Mill  Green ; 
subject  to  such  regulations  and  restrictions  as  to  said  rail- 
road crossing  as  the  board  of  railroad  commissioners  may 
at  any  time  order  upon  the  application  of  either  of  said 
companies;  and  from  the  lower  bridge  westerly,  over  and 
under  the  tracks  of  said  railroad  to  the  junction  of  Fair- 
liold  avenue  and  Water  street;  provided,  however,  that 
v;hen   said   railway   company   shall   abandon  its   present 
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crossing  with  its  tracks  at  grade  with  the  New  York,  New 
Haven  and  Hartford  Railroad  Company  at  Seaview 
avenue,  in  the  city  of  Bridgeport,  it  may  cross  the  tracks 
of  said  steam  railroad  at  grade  at  or  near  the  junction  of 
Fairfield  avenue  and  Stratford  avenue  at  the  southerly  end 
of  the  railroad  station  of  said  steam  railroad  in  the  city  of 
Bridgeport;  subject,  however,  to  such  regulations  and 
restrictions  as  the  railroad  commissioners  may  at  any  time 
order  upon  the  application  of  either  of  said  companies; 
and  from  the  junction  of  Fairfield  avenue  and  Water  street 
southerly  along  Water  street,  westerly  to  Main  street; 
•  .  .  also  from  the  northerly  terminus  of  the  line  of 
said  horse  railway  on  East  Main  street  across  the  tracks  of 
the  New  York,  New  Haven  and  Hartford  Railroad  Com- 
pany at  grade,  until  said  tracks  are  elevated,  to  the  north 
side  of  East  Washington  avenue;  subject,  however,  to 
such  regulations  and  restrictions  as  the  railroad  commis- 
sioners may  at  any  time  order,  upon  the  application  of 
either  of  said  companies."  Special  Acts  of  1893,  pp.  878, 
879.  This  amendment  also  empowered  the  company  to 
equip  and  operate  its  road  with  electric  power,  and  to  con- 
solidate and  make  common  stock  with  any  other  street 
railway  company  having  lines  in  Bridgeport,  or  to  transfer 
to  it  its  property  and  franchises. 

A  horse  railroad  had  been  in  operation  in  Bridgeport 
for  many  years,  owned  by  the  Bridgeport  Horse  Railroad 
Company.  By  an  amendment  to  its  charter,  approved 
June  28th,  this  company  was  authorized  to  consolidate 
with  any  other  street  railway  company,  to  equip  its  lin?s 
with  electric  power,  and  to  extend  them  through  various 
streets,  among  which  were  Congress  street, '*  across  the 
railroad  tracks  of  the  New  York,  New  Haven  and  Hartford 
Railroad  Company  at  grade,  until  said  grade  crossing  is 
abolished  by  the  steam  railroad  company;  .  .  .  sub- 
ject to  such  regulations  and  restrictions  in  the  matter  of 
crossing  the  tracks  of  said  steam  railroad  at  grade  as  the 
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railroad  commissioners  may  at  any  time  make  upon  the 
application  of  either  of  said  companies;''  and  also  North 
avenue,  Broad  street,  Lafayette  street,  South  avenue  and 
**  Fairfield  avenue  in  the  western  section  of  said  city  "  — 
each  of  which  five  streets  was  crossed  by  the  plaintiff's 
steam  railroad  at  grade,  and  in  respect  to  each  of  which, 
the  company  was  empowered  to  construct  a  grade  crossing 
over  such  steam  railroad,  in  the  same  words  used  regard- 
ing the  Congress  street  crossing,  and  subject  to  the  same 
restrictions. 

On  the  same  day,  the  Bridgeport  Railway  Company  was 
chartered,  with  power  to  construct  and  operate  an  electric 
railway  through  certain  streets  in  Bridgeport ;  to  cross  the 
tracks  of  any  steam  railroad,  at  grade,  under  such  regula- 
tions and  restrictions  as  the  railroad  commissioners  should 
establish  for  the  safety  of  the  public;  to  acquire  all  the 
rights  and  franchises  of  the  East  End  Railway  Company 
and  of  the  Bridgeport  Horse  Railioad  Company ;  and  to 
become  consolidated  with  them  by  the  name  of  the  Bridge- 
port Traction  Company.  The  concluding  section  of  this 
charter  ran  thus:  **  Except  as  otherwise  herein  expressly 
provided,  this  charter  shall  be  subject  in  all  its  parts  to 
the  general  laws  relating  to  street  railways  and  street  rail- 
way companies."  Special  Acts  of  1893,  sec.  19,  p.  877. 
The  amendment  to  the  charter  of  the  Bridgeport  Horse 
Railroad  Company  also  contained  substantially  the  same 
provision. 

The  consolidation  and  transfer  of  franchises  thus  author- 
ized was  duly  made  prior  to  August  16,  1893. 

By  a  Public  Act,  which  took  effect  on  June  1st,  1893 
(Public  Acts  of  1893,  p.  307),  it  was  enacted  that  no  street 
railway  company  already  existing  or  thereafter  incor- 
porated, should  lay  new  tracks  in  any  city  until  its  plan  of 
construction  and  operation  had  been  approved  by  the 
mayor  and  court  of  common  council.  Soon  after  the  con- 
solidation, the  defendant,  as  owner  of  the  rights  and  fran- 
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<:hises  of  each  of  the  three  companies  so  consolidated,  pre- 
sented its  plan  of  construction  and  operation  (which 
involved  the  abandonment  of  the  Seaview  avenue  grade 
crossing,  and  the  laying  of  a  double  track  on  Fairfield 
avenue,  to  cross  the  plaintiff's  railroad  at  grade  by  means 
of  electric  power  supplied  to  a  trolley  from  overhead  wires), 
to  the  mayor  and  court  of  common  council  of  Bridgeport, 
and  it  was  duly  approved. 

On  June  14th,  1893,  a  Public  Act  was  passed  (Public  Acts 
of  1893,  p.  361,  chap.  CCVIII)  amending  chap.  CLXVIII 
of  the  Public  Acts  of  1889,  so  as  to  read  as  follows:  "No 
electric,  cable  or  horse  railroad  shall  hereafter  be  con- 
structed across  the  tracks  of  a  steam  railroad  at  grade, 
except  upon  application  to  and  approval  by  the  railroad 
commissioners,  nor  shall  any  steam  railroad  cross  any  such 
electric,  cable  or  horse  railroad  at  grade,  except  upon  like 
application  and  approval."  By  another  Act,  approved 
June  30th,  it  was  enacted  that  all  the  Public  Acts  of  the 
session,  unless  otherwise  provided,  should  take  effect 
thirty  days  from  the  rising  of  the  General  Assembly.  The 
Assembly  rose  on  June  30th. 

On  August  16th,  the  defendant,  after  having  abandoned 
the  grade  crossing  at  Seaview  avenue,  applied  to  the  rail- 
road commissioners  for  permission  to  construct  the  tracks 
of  its  ''horse  railroad"  at  grade  across  the  plaintiff's  rail- 
road on  Fairfield  avenue,  under  such  regulations  and 
restrictions  as  the  commissioners  might  approve.  The 
application  was  afterwards  amended  by  adding  a  request 
that  they  would  establish,  pursuant  to  the  charter  of  the 
Bridgeport  Railway  Co.,  such  regulations  relative  to  such 
crossing  of  the  two  railroads  at  grade,  as  they  should  see 
fit  for  the  safety  and  protection  of  the  public.  The  com- 
missioners decided  that  the  General  Assembly  had  given 
the  defendant  the  right  to  cross,  and  that  they  had  no 
jurisdiction  to  approve  or  disapprove  the  proposed  cross- 
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ing ;  but  proceeded  to  establish  certain  regulations  as  to  the 
manner  of  its  coDstructlon  a-id  operation. 

The  main  contention  of  the  plaintiff  is  that  the  Public 
Act  of  June  14th,  which  took  effect  July  SOth,  repealed  oi 
modified  those  parts  of  the  special  grants  made  on  June 
28th  (when  the  Private  Acts  took  effect  under  the  provis- 
ions of  the  General  Statutes),  under  which  the  defendant 
claims  an  abaolute  right  to  construct  the  crossing  in  ques- 
tion. 

The  doctrine  that  a  later  statute  repeals  by  impilc^on 
all  provisions  of  former  ones  which  are  inconsistent  with  it» 
rests  on  the  ground  that  the  last  expression  of  the  legisla- 
tive will  ought  to  control.  It  assumes  that  there  have 
been  successive  and  different  expressions  of  such  will,  in 
relation  to  the  same  subject;  and  the  latest  of  these  governs^ 
precisely  as  the  last  word  of  a  master  governs  his  servants, 
however  much  it  may  vary  from  his  previous  directions. 
Such  is  presumed  to  be  his  intention ;  and  the  intent  of  a 
statute  is  determined  by  the  same  rule  and  the  same  reason. 

The  General  Assembly,  on  June  14th,  provided  that  no 
street  railway  should  thereafter  be  constructed  across  a 
steam  railroad  at  grade,  except  upon  application  to  and 
approval  by  the  railroad  commissioners.  By  the  general 
laws  then  existing  (Public  Acts  of  1889,  chap.  XXIX)  this 
Act  would  have  taken  effect  on  the  first  day  of  July  follow- 
ing the  rising  of  the  Assembly,  but  on  June  30th,  the  time 
when  it  went  into  operation  was  postponed  to  July  30th. 
The  Act  of  June  14th  was  designed  either  to  change  the 
general  laws  as  to  the  crossing  of  steam  railroads  by  street 
railways,  or  to  make  clear  their  meaning.  In  either  case 
it  was  intended  to  remove  impediments  to  the  construction 
of  such  crossings.  It  declared  it  to  be  the  general  policy 
of  the  State  that  such  crossings  might  be  made  with  the 
approval  of  the  railroad  commissioners,  and  not  otherwise. 

On  June  28th,  the  Assembly  granted  permission  for  the 
construction  of  certain  crossings  of  this  kind  in  a  particular 
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city.  These  grants  must  have  been  based  on  petitions 
which  sought  permission  to  construct  street  railways  on 
the  streets  in  question,  and  were  brought  on  due  notice  to 
the  public  and  all  parties  adversely  interested.  General 
Statutes,  sees.  388,  392,  393.  The  attention  of  the  Legis- 
lature was  specially  directed  to  the  railroad  problem  in 
Bridgeport,  and  it  decided  to  give  the  defendant  and  iti 
predecessors  in  title  power,  after  abandoning  the  Seaview 
avenue  crossing,  to  lay  tracks  across  those  of  the  plaintiff 
on  Fairfield  avenue  at  grade,  upon  such  plan  of  constmc- 
tion  and  operation  as  the  city  authorities  should  approve, 
subject  only  to  such  regulations  and  restrictions  as  the  rail- 
road commissioners  might  order  on  the  application  of 
either  company. 

There  can  be  no  question  that  the  defendant  could  haye 
proceeded  to  make  this  grade  crossing  after  the  fulfilment 
of  the  three  preliminaries  above  mentioned,  at  any  time 
between  June  28th  and  July  30th,  notwithstanding  the 
passage  of  the  Public  Act  of  June  14th.  Powers  y.  Shep* 
<ird,  48  N.  Y.  540,  545.  To  say  that  that  act,  on  Julj 
30th,  imposed  the  new  restriction  which  is  claimed  upon 
the  exercise  of  the  defendant's  franchises,  is  virtually  to 
make  it  nullify  the  special  grants  obtained  after  its  enact- 
ment, so  far  as  they  relate  to  grade  crossings  of  steam  rail- 
roads. 

On  July  30th,  the  defendant,  had  its  charter  contained 
no  provision  on  the  subject,,  other  than  the  permission  to 

extend  its  lines  through  Fairfield  avenue,  could  have 
constructed  the  crossing  in  question,  under  the  gen- 
eral law,  upon  obtaining  the  approval  of  a  crossing  at 
that  place  by  the  railroad  commissioners,  and  of  the 
method  of  constructing  and  operating  it  by  the  mayor  and 
court  of  common  council.  By  the  general  law  (Public  Acts 
of  1893,  p.  308,  sec.  3),  the  city  authorities  have  **  exclu- 
sive  direction  over  the  placing  or  locating  of  any  tracks, 
wires,  conductors,  fixtures,*'  or  structures  by  any  electric 
railway  company  in  the  highways  of  the  city,  *'  inoluding 
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the  power  of  designating  the  material,  quality  and  finish 
thereof/'  and  **may  make  all  orders  necessary  to  the  exer- 
cise of  such  power  of  direction  and  control."  If,  then, 
All  these  general  laws  affect  the  defendant,  and  it  is  also 
bound  by  the  provisions  of  its  charter,  its  construction  of 
the  crossing  in  question  must,  in  any  case,  be  subject  to 
the  regulations  of  the  city  and  also  of  the  railroad  commis- 
sioners, as  to  methods  of  construction  and  operation.  But 
other  companies,  laying  tracks  without  any  special  privi- 
leges as  to  the  mode  of  construction  across  a  steam  railroad 
at  grade,  would  have  nothing  to  do  with  the  railroad  com- 
missioners,  except  to  get  their  approval  of  the  crossing; 
the  regulation  of  the  mode  of  constructing  and  using  it 
being  left  to  be  determined  by  the  municipal  authorities 
exclusively.  Unless,  then,  the  defendant  is  exempted  by 
its  charter  from  recourse  to  the  railroad  commissioners  for 
the  approval  of  this  crossing,  it  is  in  a  worse  condition 
than  if  its  charter  had  been  silent  on  the  subject;  for  as  to 
modes  of  construction  it  is  subject  to  two  masters,  instead 
of  one. 

"A  special  and  local  statute,  providing  for  a  particular 
case  or  class  of  cases,  is  not  partially  repealed  or  amended, 
as  to  some  of  its  provisions,  by  a  statute  general  in  its 
terms,  provisions  and  application,  unless  the  intention  of 
the  Legislature  to  repeal  or  alter  the  particular  law  is 
manifest ;  although  the  terms  of  the  General  Act  would, 
taken  strictly,  and  but  for  the  special  law,  include  the 
case  or  cases  provided  for  by  it."  Matter  of  Commigsioners 
of  Central  Park,  50  N.  Y.  493,  497.  Where  a  special  char- 
ter  is  followed  by  general  legislation  on  the  same  subject, 
which  does  not  in  terms  or  by  necessary  construction 
repeal  the  particular  grant,  **  the  two  are  to  be  deemed  to 
stand  together;  one  as  the  general  law  of  the  land,  the 
other  as  the  law  of  the  particular  case."  State  v.  Stoll,  17 
Wall.  425,  436. 

The  defendant's  charter  expressly  contemplates  and  regu- 
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lates  the  effect  of  general  legislation  inconsistent  with  its 
provisious  by  the  declaration  with  which  it  concludes^  that 
it  is  to  be  subject  to  the  general  laws  relating  to  street  rail- 
ways, **  except  as  otherwise  herein  expressly  provided." 
The  *'  general  laws  "  intended  must  have  been  both  thoso 
then  in  force  and  those  which  might  come  into  force  there- 
after. The  act  of  June  14th  was  one  of  the  latter  class. 
It  required  electric  railway  companies  generally  to  obtain 
the  approval  of  the  railroad  commissioners  before  con- 
structing a  grade  crossing  upon  a  steam  railroad.  But,  as 
respects  the  grade  crossing  at  Fairfield  avenue,  the  charter 
of  the  defendant  had  expressly  provided  otherwise,  for  it 
had  given  explicit  and  full  permission  for  the  construction 
of  this  crossing  whenever  that  at  Seaview  avenue  should 
be  abandoned. 

The  general  police  power  of  the  State  resides  in  the  Gen- 
eral Assembly.  It  can  forbid  grade  crossings  of  highways 
by  railroads,  or  of  one  railroad  by  another,  at  any  particu- 
lar place.  Woodruff  v.  Catlin,  5-4  Conn.  277,  295.  It  can, 
by  the  same  authority,  permit  them  at  any  particular 
place,  conditionally  or  unconditionally. 

By  an  amendment  to  the  charter  of  the  State  Street 
Horse  Railroad  Company,  approved  June  23rd,  that  com- 
pany was  authorized  (Special  Acts  of  1893,  p.  846)  to  equip 
its  lines  with  electric  power,  and  to  extend  them  through 
certain  streets  in  Fair  Haven,  "or  said  company  at  its 
option  may  lay  its  tracks  and  operate  its  cars  across  the 
tracks  of  the  Shore  Line  Railroad  on  Ferry  street  until  said 
tracks  of  the  Shore  Line  Railroad  are  removed;  provided, 
that  during  said  time  this  company  place  a  watchman  at 
said  railroad  crossing  at  its  own  expense;"  and  it  was 
declared  that  the  Act  should  be  subject  in  all  its  parts  to 
the  general  laws  relating  to  street  railways,  **  except  as 
otherwise  expressly  provided  herein."  In  this  instance 
also,  therefore,  the  Legislature,  in  regard  to  a  designated 
crossing,  exercised  its  own  judgment  as  to  the  expediency 
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of  allowing  its  construction  at  grade,  and  the  mode  of 
regulating  its  use,  when  constructed,  so  as  to  secure  public 
safety;  thus  expressly  providing  for  a  course  of  proceed « 
ing,  as  to  a  particular  locality,  differing  from  that  pre- 
scribed by  the  general  laws. 

The  plaintiff  contends  that  the  number  of  grade  cross- 
ings of  steam  railroads  apparently  authorized  by  the  vari- 
ous charters  and  amendments  of  charters  to  which  refer- 
ence has  been  made  is  so  great  as  to  raise  a  necessary  pre- 
sumption that  the  General  Assembly  must  have  intended 
them  to  be  subject  to  the  approval  of  the  railroad  commis- 
sioners, under  the  general  law  previously  enacted  and 
subsequently  taking  effect. 

It  is  true  that  grade  crossings  of  highways  by  steam 
railroads  have  repeatedly  been  pronounced  by  this  court  to 
be  dangerous  to  human  life,  and  that  the  general  policy  of 
the  Legislature  for  a  considerable  period  of  years  has  been 
to  secure  their  abolition  as  speedily  as  it  can  reasonably  be 
effected.  Dysan  v.  New  York  and  New  England  R.  R.  Co., 
57  Conn.  21;  New  York  and  New  England  Railroad  Com- 
pany's Appeal,  62  Conn.  527,  540;  151  U.  S.  555.  But 
the  special  legislation  now  under  consideration  does  not 
increase  the  number  of  such  crossings.  It  increases,  no 
doubt,  the  danger  of  their  use;  but  if,  notwithstanding 
this,  the  General  Assembly  has  seen  fit  to  make  the  grants 
relied  on,  they  must  be  construed,  like  every  other  statute, 
according  to  the  intention  which  they  express,  rather  than 
that  which  might  perhaps  have  been  anticipated  in  view 
of  the  course  of  previous  legislation.  The  frequent  refer- 
ences, indeed,  to  the  temporary  character  of  most  of  the 
proposed  crossings,  as  that  they  are  to  continue  until  the 
•team  railroad  tracks  are  removed  or  elevated,  may  be 
some  indication  that  the  Legislature  thought  the  very  con- 
struction of  the  electric  railway  tracks  across  those  of  the 
VOL.  v— 17. 
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Steam  railroad  might  be  an  incentive  to  the    speedier 
removal  of  the  latter  from  the  surface  of  the  highway. 

The  plaintiff  urges  that  the  State  cannot  bargain  away 
its  police  power,  and  that  any  permission,  however  explicit 
and  unqualified,  to  construct  a  dangerous  crossing,  may  be 
modified  or  repealed  as  soon  as  it  is  given.  This  is 
undoubtedly  true.  Pennsylvania  Mail  road  Ckh  v. 
Braddock  JEledrie  Railway  Co.,  152  Pa.  St.  116.  Bat 
the  question  before  us  is  not  whether  there  was  a  right 
of  repeal,  but  whether  such  a  right  was  exercised. 

We  think  that  there  is  no  su£Qcient  ground  for  the  con- 
tention that  it  was  the  intent  of  the  Legislature,  by  the 
Public  Act  of  June  14th,  to  repeal  the  special  and  local 
grants  not  yet  made,  under  which  the  defendant  claimi, 
and  which  were  afterwards  inserted  in  the  Private  Acts  of 
June  28th.  The  case  falls  within  the  rule,  *'  Qenerdia 
specialibua  non  derogani." 

It  is  further  insisted  that  these  special  grants,  if  other* 
wise  effectual,  give  the  defendant  no  right  to  construct  the 
crossing  without  first  making  compensation  for  the  direct 
damage  it  will  do  to  the  plaintiff's  property. 

The  injunction  was  asked  to  prevent  a  threatened 
obstruction  of  the  plaintiff's  **  right  of  way."  It  is  not 
alleged  or  found  that  it  owns  the  fee  of  the  highway.  It 
has  only  a  right  to  cross  it  at  grade. 

The  defendant's  tracks  are  laid  upon  the  highway  by  the 
authority  of  the  State,  and  as  a  mode  of  rendering  it  more 
serviceable  as  a  highway  for  public  travel.  We  are  not 
called  upon  to  consider  whether  electric  car  tracks  impose 
any  additional  burden  upon  land  occupied  for  a  highway, 
for  which  the  owner  of  such  land  can  claim  compensation. 
The  plaintiff  is  not  in  a  position  to  raise  that  question.  It 
claims  that  the  proposed  crossing  at  Fairfield  avenue  will 
affect  the  safe  and  beneficial  use  of  its  right  of  way  at  that 
point,   and  thereby  impair  the  general  value  of  its  fnui* 
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chises  and  property.  But  it  holds  these  subject  to  the 
police  power  of  the  State,  under  which  the  use  of  high- 
ways for  all  purposes  of  public  travel  is  fully  within  the 
control  of  the  Legislature.  Elliott  v.  Fair  Haven  and 
WeMvUle  Railroad  Co.,  32  Conn.  579,  582.  The  same 
authority  which  can  make  it  lawful  for  electric  railways  to 
cross  at  grade  any  and  every  highway  intersecting  the 
street  upon  which  their  tracks  are  laid,  can  make  it  lawful 
for  them  to  cross  at  grade  any  and  every  steam  railroad 
intersecting  that  street.  To  raise  or  depress  the  street,  or 
the  structure  bearing  the  electric  track,  so  as  to  carry  it 
above  or  beneath  the  steam  railroad,  might,  in  a  particular 
case,  cause  more  inconvenience  or  even  danger  to  the 
trayeling  public  than  it  would  avoid.  The  failure  of  a 
brake  upon  an  electric  car  to  act  would  naturally  cause 
more  peril  to  the  passengers,  and  to  those  traveling  on  the 
street,  if  the  car  were,  at  the  time,  on  an  up  or  down  grade. 
The  difficulty  of  hauling  heavy  loads  increases  with  every 
considerable  ascent  or  descent  in  the  highway.  To  divert 
the  electric  tracks  from  the  street  in  order  to  effect  a  cross- 
ing of  a  steam  railroad  elsewhere,  necessarily  leaves  part 
of  such  street  unsupplied  with  the  facilities  for  quick  com- 
munication which  it  might  otherwise  enjoy.  To  stop  the 
electric  cars  on  each  side  of  the  steam  railroad  for  the 
transfer  of  their  passengers  on  foot  from  one  car  to  another 
involves  them  in  personal  inconvenience  and  delay,  and 
without  absolutely  freeing  them  from  the  danger  of  being 
struck  by  a  passing  train. 

The  approval  given  in  behalf  of  the  State  to  the  location 
of  the  plaintiff's  railroad  across  Fairfield  avenue,  made  it 
lawful  to  construct  and  use  the  crossing  at  grade ;  but  it 
conferred  no  greater  power  to  control  the  use  of  the  high- 
way by  others  than  any  individual  traveler  possesses.  The 
company  could  not  use  the  highway  without  legislative 
authority,  but  its  rights  of  passage  are  not  superior  in 
kind  to  those  of  the  individual,  who  needs  no  such  author- 
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ity,  or  to  those  of  any  other  corporation  which  the  State 
may  authorize  to  use  it  for  purposes  of  travel. 

The  Legislature  has  deemed  it  proper  to  allow  the  con- 
struction of  electric  railways  in  certain  streets  of  the  dtyot 
Bridgeport.     It  was  bound  to  regard  the  safety  and  eon- 
venience  of  those  who  were  to  ride  upon  them,  as  well  at 
the  safety  and  convenience  of.  those  who  were  to  ride  OTer 
the  steam  railroads  already  laid  upon  those  streets.     In 
full  view  of  the  danger  attending  a  grade  crossing  of  the 
plaintiff's  by  the  defendant's  road  on  Fairfield  avenue,  it 
has  deemed  it  for  the  public  interest  to  permit  its  constroe- 
tion;  and  it  was  no  more   bound   to   provide  for  com- 
pensation  to  the  plaintiff  for  the   injury  it  may  suffer 
than    to    provide    for    it    in    favor    of    any    individael 
who  may  have  occasion  to  cross  the  defendant's  tracks 
at    the    hazard    of    a    possible    collision    with  its  can. 
Bridgeport  v.  N.  Y.  &  N.  H.  R.  R.  Co.,  36  Conn.  255,  267, 
268 ;  Maasachiisetts  Central  R.  R.  Co.  v.  Boston,  Clinton  and 
Fitchburg,  R.  R.  Co.,  121  Mass.  124;  Metropolitan  BaUroad 
Co.  V.  Highland   Street  Railway  Co.,  118  Mass.  290;  New 
York  and  New  England  Railroad  Company  v.  WaUrbury,  60 
Conn.  1. 

The  plaintiff  took  the  risk  of  suffering  such  an  incon- 
venience or  peril  when  it  elected  to  build  its  road  over 
Fairfield  avenue  at  grade.  Such  a  crossing,  in  the  center 
of  a  busy  city,  was  a  source  of  danger  before  the  defend- 
ant's charter  was  granted.  Had.it  been  constructed  above 
grade,  no  use  of  the  street  by  the  defendant  could  have 
impaired  the  value  or  safety  of  the  plaintiff's  road.  The 
defendant's  charter  does  not  create  a  danger  so  much  as 
increase  a  danger ;  and  as  it  is  one  incident  to  the  lawful 
use  of  the  highway,  the  plaintiff  suffers  nothing  which  it 
should  not  have  contemplated  as  possible  when  it  made  its 
original  location,  and  nothing  to  which  such  a  location  did 
not  necessarily  make  it  subject.  The  impairment  of  its 
property,  the  interference  with  the  accustomed  and  necee- 


lOd  Railway  Company  of  permission  to  construct  this 
kg  at  grade  when  it  should  abandon  the  grade  cross- 
so  existing  at  Seaview  avenue,  the  acceptance  of  this 
r  amendment,  and  the  abandonment  of  that  crossing, 
an  executed  contract  between  the  State  and  the 
lant,  aa  the  successor  to  the  original  company,  the 
tion  of  which  could  not  be  impaired  by  subsequent 
btion.     It  is  uonecessary  to  inquire  whether  such  a 

would  be  tenable,  since  it  does  not  appear  that  the 
iw  avenue  crossing  was  abandoned  before  the  Act  of 
L4th  came  into  effect. 

n  ia  error,  and  the  judgment  of  the  Superior  Court 
}T8ed. 
SAMCB  and  Fbnn,  J.  J.,  concurred;  Hahebslby,  J., 

a  dissenting  opinion. 

.—hxBi^alo,  BelUoiie  and LaTicawter  R.  Co.,  respondent,  t.  JV.  F., 
md  W.  R.  Co.,  and  Bi^aio,  N.  Y.,  and  Erie  R,  Co.,  appeltsnU, 
xfc  Snprema  Conrt,  0«neisl  Term,  Fifth  Department,  October, 
I  Hon,  &S8,  it  wB«  held  that  the  proTisioDA  of  the  Railway  Law 
if  UDO,  chap.  66e,  «eo.  19,  m  amended  by  Uws  of  1892,  chap.  670), 
IHtbocise  the  oixMsing  of  one  railroad  by  another,  and  fix  the  pro- 
tor  «ifOTcing  such  right,  apply  to  street  surface  railroads ;  also 
la  for  tha  oommissicmen  to  be  appointed  under  section  13  of  the 
Uah  proridea  that  "  if  the  two  oorporations  cannot  agree  upon 
tha  Una  or  lines,  grade  or  grades,  poititt  or  manner  of  such  inter- 
li  .  .  .  the  same  shall  be  aaoertsined  and  determined  by  com- 
lan    ...    to  be  appointed  by  the  court,  et«,  and  not  for  the 
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surface  of  any  street  in  any  city,  town,  or  village  having  leas  than  500,009 
inhabitants,  after  application  for  the  appointment  of  oommiarioiMDto 
determine  the  mode  of  intersection  and  the  compensation  to  be  mde 
therefor,  upon  giving  a  bond  conditioned  for  the  performance  of  the  tnot 
which  may  be  imposed  by  the  commissioners  and  affirmed  by  the  oout,  ii 
not  in  contravention  of  that  provision  of  the  Gonstitutioii  €i  the  State  of 
New  York  which  prohibits  the  taking  of  private  property  for  pablioaK 
without  just  compensation. 

The  case  of  Port  Richmond  and  ProhibUUm  Park  Eleo.  &  Gbi, 
appellant,  v.  Staten  Island  Rapid  Transit  R.  Co.,  respondent,  4  Am. 
Eleotl.  Gas.  489,  in  which  it  was  decided,  as  in  the  first  above  mmtifflMd^ 
that  the  crossing  of  steam  by  electric  street  railroads  is  governed  bj  the 
New  York  Railroad  Law,  was  affirmed,  though  not  specifically  on  ih»% 
point,  by  the  Gourt  of  Appeals,  reported  144  N.  T.  445. 

Conshohocken  Ry,  Co,  v.  Penna,  R,  Co ;  Penwu  R.  Co.  ▼.  CoiMftoftoefeoi 
Ry,  Co,    Montgomery  Go.,  Pa.,  Gourt  of  Gommon  Pleas,  Nov.  6, 18M. 

Both  these  actions  were  for  injunctions  to  restrain  the  coBstmotioB  and 
maintenance  of  an  electric  street  railway  —  in  the  f (mner  case,  fkom  earn- 
ing  a  bridge  which  plaintiff  had  constructed  in  a  highwi^  aoroaite 
tracks ;  in  the  latter,  from  crossing  its  tracks  at  grade. 

In  the  former  case  it  appeared  that  the  bridge  was  not  strong  enooijh 
for  the  proposed  use.  Held,  that  the  trolley  company  had  a  rig^t  to  onw 
the  bridge,  and  if  it  were  necessary  to  strengthen  it.  for  the  proteotion  of 
the  railway,  it  must  be  done  at  the  expense  of  the  railroad  company,  and 
thereafter  be  kept  in  repair  at  the  joint  expense  of  the  two  nmnnpanfw. 

In  the  latter  case,  a  grade  crossing  was  disallowed,  bat  a  bridge  orderad 
constructed. 

In  Michigan  (Acts  1898,  No.  171),  and  New  Jersey  (L.  1895.  oh.  941),  the 
crossing  of  steam  and  street  railroads  is  regulated  by  statute. 

For  other  cases  upon  this  subject,  besides  those  mentioned  in  this  note 
and  those  reported  in  the  four  opinions  preceding  it,  see  4  Am.  EleotL  Gbs 
249  note,  880  note. 


Paris  Electric  Light  &  Railway  Company  v.   South- 

W£ST£RN  TbLEGRAPH  &  TELEPHONE  COMPANY. 

Texas  Court  of  Civil  Appeals^  April  29, 1894. 

Interfersncb. — Injunction. 

A  telephone  company,  having  a  franchise  to  occupy  streets  in  the  »w^ti»«f^ 
it  was  doing,  superior  in  point  of  time  to  that  of  an  eleotrio  light  com- 
pany, hdd,  entitled  to  an  injunction  restraining  the  latter  firom  stringing 


48  nearer  than  four  feet  from  those  of  the  petitioner, 
ihone  company. 

!  iSrfiafe,  for  appellant. 

0.  McDonald,  for  appellee. 

C0NCLU8ION8  OF  Fact. 
■■T,  J. :  Both  appellant  and  appellee  are  duly  incor- 
d,  and  hold  franchises  from  the  city  of  Paris  to  erect 
md  string  wires  thereon  along  the  streets  of  said  city 
nductiDg  their  respective  husinesses.  Tlie  appellee 
ranted  its  franchise  in  1882,  and  in  1883  it  erected 
ind  strung  wires  along  the  streets,  and  has  continued 
tecapy  and  use  the  same  in  conducting  its  business 
ince.  The  franchise  of  appellant  to  erect  poles  and 
vires  along  said  streets  was  not  granted  until  1886. 
this,  appellant  strung  its  wires  along  streets  that 
occupied  hy  the  wires  of  appellee,  and  in  such  close 
aity  to  the  wires  of  the  latter  as  to  seriously  impair 
idency  of  appellee's  telephone  eerrice.  That  said 
were  strung  nearer  than  four  feet,  which  created 
r  of  fires  and  of  injury  to  persons  and  danger  to 
3  life.  The  space  occupied  by  the  three  bottom  cross 
on  appellee's  three  poles  erected  on  the  side  of  the 

«ntlAl>A  in  Pftria  in  nntnonHn/l  hv  nnnAlInn  fnr  nrABftnl; 
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lant  more  to  so  adjust  its  poles  and  wires  as  to  prevent 
injury  than  it  will  appellee. 

Conclusions  of  Law. 

1.  Under  appellee's  franchise  it  had  a  right  to  occupy 
the  streets  of  Paris  in  the  manner  it  was  doing,  and,  its 
franchise  being  superior  in  point  of  time  to  that  of  appel- 
lant, and  having  exercised  its  right  under  its  franchise, 
appellant,  in  the  absence  of  a  superior  right,  could  not 
interfere  with  the  use  and  enjoyment  of  that  privilege  bj 
stringing  wires  in  such  close  proximity  to  those  of  appellee 
as  to  impair  the  efficiency  of  appellee's  telephone  service. 

2.  The  evidence  shows  that  appellant  was  infringing 
upon  the  rights  of  appellee  in  such  a  manner  as  to  wa^ 
rant  an  injunction  in  favor  of  appellee,  and  there  was  no 
error  in  the  court's  granting  it.   The  judgment  is  affirmed. 


NoTB.— The  above  is  the  only  case  in  this  volume  upon  the  interferanoe 
with  each  other  of  electrical  uses  of  streets — a  subject  which  at  cos  tiiM 
occupied  the  attention  of  the  courts  in  several  jurisdictionB,  and  with 
reference  to  which  nineteen  opinions  have  been  reported  in  prenoui 
volumes  of  this  series,  but  as  to  which  the  law  seems  to  have  beoomt 
pretty  well  settled.  Notes  upon  the  subject  may  be  found  at  voL  S,  p.  ISO; 
vol.  8,  p.  400,  and  vol.  4,  pp.  296,  320. 


Z.  W.  Haynes,  Adminirtrator  op  John  W.  Hatnes, 
deceased^  v.  Ths  Raleigh  Gas  Company. 

(LH  N.  C.  205.) 

l^orth  Cai*oHna  Supreme  Court,  AprQ  10, 1894, 

Injury  by  electtric  shock. —  Duty  op  electrical  oompandbb  to  thi 
traveling  pubuc—  burden  of  proof.—  contributory  meoliuemci. 

Electric  companies  which  are  permitted  to  use  for  their  own  pfurpoees  the 
streets  of  a  city  or  town,  should  be  required  to  exercise  the  utoMst 
degree  of  care  in  the  construction,  inspection  and  repair  of  their  wirei 
and  poles,  to  the  end  that  travelers  along  the  highway  may  not  be 
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injimd  I7  their  appliances.  The  danger  is  great,  and  care  and 
watrhfnlnwM  must  be  conimenmirate  to  it. 

Im  fact  that  a  wire  charged  with  electricity  was  allowed  to  dangle  so 
■ear  a  sidewalk  that  a  person  walking  on  the  sidewalk  came  in  contact 
with  the  wire  and  was  killed,  raises  a  presumption  of  negligence  of  the 
eompany  wi^<«fai<n<ng  the  wire,  and  casts  upon  it  the  burden  of  absoly- 
IBK  itself. 

^  statate,  in  North  Carolina,  the  burden  of  establishing  contributory 
aei^igence  is  on  the  defendant. 

fBder  the  circumstances  of  the  given  case,  held,  that  there  was  no 
erldenoe  of  contributory  n^ligenoe  of  a  boy  who,  while  walking  upon  a 
iidewalkt  took  hold  of  an  apparently  dead  wire  hanging  there,  and 
leoeiTed  an  electric  shock  which  caused  his  death — and  that  the  jury 
riMmld  have  been  so  instructed. 

Civil*  action  for  damages  for  causing    the    death    of 
laintiff's  intestate  and  son. 
Appeal  from  Superior  Court  of  Wake  county. 

BatUe  &  Mordecaiy  W.  N.  Jones  and  Strong  &  Strong,  for 
ilaintiff  (appellant). 

Busbee  &  Busbee,  Armatead  Jones  and  R.  0.  Burton,  for 
^fendant. 

BcRWELL,  J.:  John  W.  Hajnes,  the  intestate  of  the 
ilaintiff,  was  about  ten  years  of  age.  He  was  ''  a  very 
lealthy,  intelligent,  moral  and  industrious  boy,  well 
ducated  for  his  age."  On  the  morning  of  November  15, 
892,  he  assisted  his  older  brother,  who  was  a  carrier  for 
i  newspaper,  and  when  returning  home,  about  seven 
^'clock,  he  took  hold  of  a  wire  on  or  near  the  sidewalk  over 
vhich  he  was  passing  and  was  killed  by  an  electric  current. 
rhe  place  where  this  occurred  was  on  North  street,  not  far 
rom  its  intersection  of  Blount  street,  in  the  city  of  Raleigh. 
The  cause  of  his  death  is  admitted,  and  also  the  fact  that 
he  deadly  current  came  from  the  *'feed  wire''  of  the  street 
ailway  company,  whose  line  was  constructed  along  Blount 
treeiy  as  were  also  the  electric  light  wires  of  the  defend. 
kDt.     One  of  the  defendant's  poles  stood  on  Blount  street 
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and  was  supported  by  three  guy  wires  —  one  attached  to  a 
tree  on  Blount  street,  and  the  other  two  to  trees  on  North 
street.  The  first  of  these  guy  wires  (the  one  thatwu 
attached  to  the  tree  on  Blount  street)  crossed  and  was  in 
con  act  with  the  **feed  wire"  of  the  railway  company.  The 
longer  one  of  the  other  two  had  become  detached  from  the 
tree  on  North  street  and  was  hanging  to  the  ground.  The 
current  passed  along  these  two  guy  wires  and  killed  the 
boy  as  soon  as  he  grasped  the  one  that  had  fallen  on  or 
near  the  sidewalk. 

These  facts  were  testified  to  by  the  plaintiff's  witnesses 
and  seem  not  to  have  been  controverted. 

Among  the  special  instructions  asked  by  plaintiff  was 
the  following:  **  Upon  the  evidence  of  the  plaintiffi  if 
believed,  there  is  a  presumption  of  negligence  upon  the 
part  of  the  defendant,  and  in  that  case  the  burden  is  upon 
the  defendant  to  show  that  there  was  no  negligence  on  its 
part."  His  Honor  refused  so  to  instruct  the  jury,  and  thd 
plaintiff  excepted. 

Pretermitting  for  the  present  the  consideration  of  the 
question  whether  the  boy  was  guilty  of  contributory  negli- 
gence in  taking  hold  of  the  wire,  we  are  brought  by  this 
exception  to  the  inquiry.  Does  the  expression  res  ipsa  loq- 
uitur apply  to  the  state  of  facts  set  out  above,  and  do 
those  facts  make  out  a  prima  facie  case  of  negligence 
against  the  defendant,  and  cast  upon  it  the  burden  of 
showing  that  it  was  not  negligent? 

Argument  and  authority  are  not  needed  to  show  thai 
those  who  use  the  streets  of  a  city,  by  permission  of  those 
who  have  power  to  grant  such  privilege,  for  purposes  of 
private  gain,  owe  to  persons  upon  such  streets  the  duty  of 
so  conducting  their  business  as  not  to  injure  them.  To 
speak  particularly  of  the  matter  now  under  consideration, 
the  defendant  company,  using  the  streets  of  the  city  of 
Raleigh  for  its  purposes  as  it  was  allowed  to  do,  owed  to 
the  deceased  the  duty  of  keeping  out  of  his  way,  as  he 
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went  about  his  business  and  to  his  home,  all  its  wires,  and 
especially  the  duty  of  preventing  his  exposure  to  contact 
with  any  wire  pla(^  in  the^streets  by  it  that  carried  a  cur- 
rent of  electricity.  It  was  the  duty  of  the  defendant  to 
keep  the  highways  along  which  it  put  its  poles  and  wires 
substantially  in  the  same  condition  as  to  convenience  and 
safety  as  they  were  in  before  it  constructed  its  lines  along 
the  streets. 

Negligence  has  been  said  to  be  a  failure  of  duty.  Proof 
that  there  was  a  '*live''  wire  (carrying  a  deadly  current) 
down  in  the  the  highway  surely  raised  a  presumption  that 
some  one  had  failed  in  his  duty  to  the  public.  When  to 
this  was  added  proof  that  this  death-carrying  wire  was 
put  above  the  street  by  the  defendant  and  was  its  property 
and  under  the  management  and  control  of  its  servants, 
and  that  by  contact  with  that  wire  the  deceased,  having  a 
right  to  be  on  the  street,  was  killed,  a  complete  prima  facie 
case  of  negligence  was  made  out,  and  the  burden  was  cast 
upon  the  defendant  to  show  that  this  **  live ''  wire  was  in 
the  street  through  no  fault  of  its  servants  and  agents. 

In  Aycoek  v.  Railroad,  89  N.  C.  321,  where  a  plaintiff 
sought  to  recover  damages  for  the  burning  of  his  property, 
fire  having  been  communicated  to  it  by  sparks  from  an 
engine  on  the  defendant's  road,  Chief  Justice  Smith,  dis- 
cussing *'the  question  as  to  the  party  upon  whom  rests  the 
burden  of  proof  of  the  presence  or  absence  of  negligence 
where  only  the  injury  is  shown,  in  case  of  fire  from  emitted 
sparks,"  declares  that  this  court  will  **  abide  by  the  rule 
so  long  understood  and  acted  on  in  this  State,  not  alone 
because  of  its  intrinsic  merit,  but  because  it  is  so  much 
easier  for  those  who  do  the  damage  to  show  the  exculpa- 
ting circumstances,  if  such  exist,  than  it  is  for  the  plaint- 
iff to  produce  proof  of  positive  negligence;  '*  and  he  adds 
that*'  the  servants  of  the  company  must  know  and  be  able 
to  explain  the  transaction,  while  the  complaining  party 
may  not;  and  it  is  but  just  that  he  should  be  allowed  to 
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saj  to  the  company,  *  You  have  burned  my  property,  and 
if  you  are  not  in  default,  show  it  and  escape  responsibil- 
ity,' "  This  is  affirmed  in  Moore  v.  Parker,  91  N.  C.  276, 
where  it  is  said  that  a  prima  facie  case  of  negligence  being 
thus  made  out  against  the  defendant,  he  must  prodnoe 
proof  of  care  on  his  part,  or  of  some  extraordinary  accident 
that  rendered  care  useless,  in  order  to  rebut  the  presump- 
tion. 

Quided  by  the  principle  announced  in  these  cases,  we 
come  to  the  conclusion  that  this  plaintiff  should  have  been 
allowed  to  say  to  this  defendant:  **  The  wire  you  pot  is 
the  street  killed  my  son  while  passing  along  the  highway, 
as  he  had  a  right  to  do.  If  you  are  not  in  default,  show  it 
and  escape  responsibility." 

Numerous  authorities  might  be  cited  to  sustain  our  con- 
clusion upon  this  point,  the  cases  being  strictly  analogoni 
to  this  one.  But  we  content  ourselves  with  a  reference  to 
Ray  on  Negligence  of  Imposed  Duties,  page  145 ;  Wood's 
R.  R.  Law,  1079;  Witaker's  Smith  on  Negligence,  423. 
The  last  mentioned  author  says  (p.  422):  **  If  the  accident 
is  connected  with  the  defendant,  the  question  whether  the 
phrase  Wes  ipsa  loquitur'  applies  or  not  becomes  a  simple 
question  of  common  sense.''  It  seems  to  us  that  there  ii 
nothing  in  the  relation  of  the  deceased  to  the  defendant  or 
m  any  of  the  circumstances  attending  the  incident  of  hie 
death  to  prevent  the  rigid  application  here  of  the  rule 
announced  by  Judge  Gaston  in  Ellis  v.  Railroad,  2  Ired. 
138,  and  re-affirmed,  as  stated  above,  in  Aycoek  v.  Rail- 
Toadf  supra. 

Thus  far,  in  the  consideration  of  this  matter,  we  havt 
left  out  of  view  the  contention  of  the  defendant  that  the 
plaintiff's  own  evidence  disclosed  the  fact  that  his  intestate 
was  guilty  of  contributory  negligence,  or  at  any  rate  that 
the  facts  so  established,  taken  in  connection  with  other 
facts  which  defendant's  witnesses  testified  to,  if  found  by 
the  jury,  convicted  him  of  contributory  negligence;  and 
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e  have  also  kept  out  of  view  the  contention  of  the  plaint- 
t  that  there  was  no  evidence  of  contributory  negligence 
1  the  part  of  the  deceased.  His  Honor  was  asked  to  tell 
le  jury,  and  he  refused  so  to  instruct  them. 

In  this  State,  by  statute,  the  burden  of  showing  con- 
nbutory  negligence  in  this  action  is  thrown  on  the  defend- 
nt.  What  is  negligence  is  a  question  of  law  to  be 
.eclared  by  the  court.  Emery  v.  Railroad^  109  N.  C.  689^ 
ind  cases  cited.  It  was  incumbent  on  the  defendant, 
herefore,  to  show  facts,  either  admitted  or  proved  by  the 
plaintiff,  or  testified  to  by  his  own  witnesses,  and  found  by 
he  jury,  from  which  the  court  would  draw  the  legal  infer- 
ince  that  the  deceased  was  negligent  and  direct  the  jury  to 
"ender  a  verdict  declaratory  of  this  legal  inference^  they 
laving  first  determined  that  all  the  disputed  facts  pertain- 
ng  to  this  part  of  the  controversy  were  established  by  a 
)reponderance  of  the  testimony. 

After  a  careful  examination  of  all  the  evidence  adduced 
m  the  trial,  and  after  a  full  consideration  of  the  argument 
>f  the  able  counsel  for  the  defendant,  we  are  clearly  of  the 
>pinion  that  there  was  no  evidence  of  contributory  negli- 
^nce,  and  his  Honor  should  so  have  told  the  jury.  A 
;hild  is  held  to  such  care  and  prudence  as  is  usual  among 
children  of  his  age  and  capacity.  Murray  v.  Railroad,  93  N. 
D.  92.  The  defendant  contends  that  the  deceased  was  ten 
irears  of  age,  **  a  very  healthy,  intelligent,  moral  and 
industrious  boy.''  Let  us  assume  this  to  be  true.  Ashe 
returned  to  his  home  the  morning  of  his  death,  passing 
ftlong  the  streets  of  the  city,  he  was  trespassing  on  no  one's 
property.  He  was  walking  where  he  had  a  right  to  walk 
—  not  by  mere  permission  or  invitation,  but  because  he  as 
3ne  of  the  public  had  an  absolute  right  so  to  do.  The  wire 
WBS  on  the  sidewalk.  Only  one  witness  saw  him  when 
^he  took  hold  of  the  wire  and  the  wire  threw  him  in  the 
litch."  That  witness  testified  that  *' he  did  not  have  to 
reach  for  it;  he  just  reached  out  his  hand  and  took  it;  he 
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did  not  have  to  stoop/'  No  witness  testi6ed  that  there 
was  anything  from  which  even  an  adult  could  have  inferred 
that  this  wire  was  carrying  a  deadly  current  of  electricity, 
or  indeed  any  current  at  all.  True,  the  witness  who  saw 
him  grasp  the  wire,  when  he  came  to  his  rescue,  saw  the 
fiery  indications  of  the  passing  of  the  current  from  the  win 
to  his  hand,  and  several  witnesses  deposed  that  after  the 
accident  and  the  throwing  of  the  wire  into  a  yard  where 
there  was  wet  grass  they  noted  that  the  wire  was  "  steam- 
ing" at  the  point  where  one  of  its  coils  touched  the  side- 
walk and  also  at  its  extremity  in  the  yard.  Grant  this  to 
be  true,  and  yet  there  is  not,  as  it  seems  to  us,  any  evi- 
dence that  it  was  ''  steaming ''  when  the  deceased  caught 
the  wire,  or,  if  it  was,  that  its  *'  steaming ''  was  such  as  to 
carry  to  a  boy  passing  along  a  warning  that  he  must  not 
touch  it.  We  should  be  very  loth  to  declare  an  adult  guilty 
of  negligence  for  grasping  a  wire  such  as  this  one  under 
circumstances  such  as  the  defendant  contends  surrounded 
the  deceased.  We  certainly  cannot  declare  that  this  boy, 
whose  conduct  must  be  judged  with  due  regard  forhii 
boyish  nature  and  habits,  negligently  caused  his  own  death. 
The  instruction  that  ''  upon  the  evidence  the  plaintiff's 
intestate  was  not  guilty  of  contributory  negligence  "  should 
have  been  given. 

It  follows,  from  what  has  been  said,  that  as  the  case 
was  presented  at  the  trial  his  Honor  should  have  told  the 
jury  to  answer  the  second  issue.  No,  and  should  have  told 
them  to  answer  the  first  issue,  Yes,  if  they  believed  the 
plain  tiflf's  evidence,  unless  the  prima  facie  case  of  negligence 
made  out  against  the  defendant  was  rebutted.  It  is  said  in 
Moore  v.  Parker,  supra,  that  proof  of  care  on  the  part  of 
the  defendant,  or  of  some  extraordinary  accident  which 
renders  care  useless,  is  required  to  rebut  the  presumption. 
Inasmuch  as  there  must  be  a  new  trial  for  the  error  above 
stated,  it  may  be  well  to  declare  what  degree  of  care  ii 
required  of  the  defendant. 
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It  is  due  to  the  citizen  that  electric  companies  that  are 
permitted  to  use  for  their  own  purposes  the  streets  of  a  city 
or  town  shall  be  required  to  exercise  the  utmost  degree  of 
care  in  the  construction,  inspection   and   repair  of  their 
wires  and  poles,  to  the  end  that  travelers  along  the  high- 
way may  not  be  injured  by  their  appliances.     The  danger 
is  great,  and  care  and  watchfulness  must  be  commensu- 
rate to  it.      Passengers  on  railroad  trains  have  a  right  to 
expect  and  require  the  exercise  by  the   carrier  of  the 
utmost  care,  so  far  as  human  skill  and  foresight  can  go,  for 
the  reason  that  a  neglect  of  duty  in  such  case  is  likely  to 
result  in  great  bodily  harm  and  sometimes  death  to  those 
who  are   compelled  to  use    that  means    of  conveyance. 
*'  As  the  result  of  the  least  negligence  may  be  of  so  fatal  a 
nature,  the  duty  of  vigilance  on  the  part  of  the  carrier 
requires  the  exercise  of  that  amount  of  care  and  skill  in 
order  to  prevent  accidents.''    Ray  on  Neg.,  supra,  p.  53. 

All  the  reasons  that  support  the  rigid  enforcement  of 
this  rigid  rule  against  the  carrier  of  passengers  by  steam, 
apply  with  double  force  to  those  who  are  allowed  to  place 
above  the  streets  of  a  city  wires  charged  with  a  deadly 
current  of  electricity  or  liable  to  become  so  charged.  The 
requirement  does  not  carry  with  it  too  heavy  a  burden. 
Human  skill  can  easily  place  wires  and  poles  so  that  they 
will  not  break  and  fall,  unless  subjected  to  some  strain 
that  could  not  be  anticipated,  and  it  can  as  readily  prevent 
the  possibility  under  ordinary  circumstances  of  the  contact 
of  wires  that  should  not  be  allowed  to  touch  one  another. 
There  was  error  in  allowing  the  defendant  to  prove  that 
there  was  published  in  one  of  the  city  newspapers  **  a  gen- 
eral statement "  by  an  electric  street  railway  company  to 
the  effect  that  its  current  was  not  a  deadly  one  —  was  not 
fatal  to  human  life.  That  fact  could  not  excuse  the 
defendant.  If  it  acted  upon  such  a  statement,  and  with- 
out farther  inquiry  or  examination  conducted  itself  in  the 
insulation  of  the  wires  as  if  the  statement  was  true,  that 
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was  to  be  negligent,  for  in  such  an  affair  to  be  mistaken 
and  in  error  is  to  be  careless.  The  fact  that  such  a  publi- 
cation was  made  was  irrelevant  to  the  issues  in  the  cause. 
What  has  been  said  seems  sufficient  to  guide  the  next  trial 

of  the  case. 

New  trial 


^OTB.— S<^  note  to  McMullan  v.  Editton  Elee,  Ilium,  Go.,  po$L 
This  case  is  cited  in  Denver  ConeoL  Elee.  Co.  ▼.  Simpeon^poeL 


Tbxarkana  Gas  and  Electric  Light  Company  v.  Thomas 
Obk,  adm'r.y  etc.,  of  Edward  WallagBi  Deceased. 

Arkanecu  Supreme  Courts  June  9, 1894^ 
(59  Ark.  215.) 

Dbatb  bt  £lbotbio  shock.— Nbouobnob  and  oortbibctobt  nout 

OBNCE.— Damages. 

It  appearing  that  the  superintendent  of  an  electric  light  works  «ii 
inforaied  at  two  o'clock  A.  M.  that  wires  of  the  system  were  badly 
grounded ;  that  he  nevertheless  directed  that  the  power  be  kept  ap ;  thsl 
a  live  wire  was  allowed  to  remain  on  the  ground  at  a  street  oroaBiig 
until  six  o'clock,  when  it  was  daylight  and  many  people  ware  in  the 
street,  and  plaintiff  *s  intestate  coming  in  contact  with  the  wire,  reoeiTed 
a  shock  and  was  killed, —  held,  that  the  company's  negligence  caused 
the  death  and  that  punitive  damages  were  properly  allowed. 

Question  of  contributory  negligence  held  properly  submitted  to  jxaejt 
though  plaintiff's  intestate,  a  youth,  was  killed  by  picking  up  an  electiio 
wire  against  which  he  had  just  been  warned,  and  thoogh  he  had  been 
in  s  position,  shortly  before,  to  see  a  hog  apparently  receive  a  diock 
from  the  same  wire. 

Appeal  by  defendant  below  from  judgment  of  Circuit 
Court,  Miller  county. 

Statement  by  Bunn,  C.  J. :  This  suit  was  instituted  by 
appellee,  administrator  of  the  estate  of  Ed.  Wallace, 
deceased,   against  the  appellant  companv,   in  the  Miller 


Abstract. 

be  cause  of  actioD  is  fully  set  forth  in  the  complaint, 

ch  is  as  follows,  to  wit;  "  Cornea  the  plaintiff,  Thos. 

administrator  of    the   estate    of    Edward  Wallace, 

laMed,  and  complaining  of  the  defendant,  the  Texarkana 

(fc  Electric  Light  Company,  a  corporation  existing 
er  and  hy  virtue  of  the  laws  of  the  State  of  Arkansas, 
9B  that  on  the  23rd  day  of  August,  1891,  defendant 
ed,  maintained  and  operated  in  the  city  of  Texarkana, 
anaas,  a  system  of  electric  lights,  and  that  hy  means  of 
18  the  electric  current  was  carried  over,  upon  and  along 
Bfereets  of  Texarkana,  Arkansas,  from  the  power  house 
le  various  points  of  service  in  said  city ;  that  during 
night  of  tiie  22nd  of  August,  1891,  or  early  on  the 
ning  of  the  23rd  of  August,  1891,  said  company's  wires 
one  disabled  and  out  of  repair,  and,  being  either  broken 
liaengaged  from  their  fastenings,  fell  to  the  ground, 
a.  the  sidewalk  and  crossing  in  the  city  of  Texarkana, 
lie  intersection  of  Broad  street  and  Fine  street  in  said 
,  sad  said  defendant  negligently  permitted  uaid  wire  to 
■in  so  grounded  and  lying  upon  said  street  crossing 
a  about  12.30  o'clock  A.  M.  until  after  daylight  in  the 
ning,  when  said  street  was  thronged  with  passers  by ; 
;  the  deceased,  Edward  Wallace,  while  passing  along 

street  about  or  a  little  after  daylight,  had  his  attention 
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the  powerful  current  with  which  said  wire  was  at  the  time 
charged.  And  plaintiff  alleges  that  deceased  came  to  his 
death  by  the  gross  negligence  and  wanton  misconduct  of 
defendant,  its  agents  and  employes,  and  that  deceased 
came  to  his  death  without  fault  on  his  part,  and  to  the 
damage  of  his  estate  in  the  sum  of  twenty  thousand  dollars. 
Wherefore,  plaintifif  praj^s  damages  in  tHe  sum  of  twenty 
thousand  dollars,  and  his  costs  in  and  about  this  cause 
expended." 

The  answer  is  substantially  a  denial  of  all  the  material 
allegations  in  the  complaint. 

The  evidence  in  the  case  is  to  the  effect  that  during  the 
night  of  the  22nd  day  of  August,  1891,  there  was  an  elec- 
trical storm  in  Texarkana,  such  as  was  never  known  in 
that  locality  before  that  time;  that  at  that  time  the  appel* 
lant  corporation  was  operating  its  lamps  and  wires  in  that 
city  for  the  purpose  of  furnishing  lights  to  its  inhabitants; 
that  there  was  more  or  less  of  inexperience  in  the  persona 
immediately  in  charge  of  the  operation  of  the  machinery 
at  the  power  house ;  that  there  was  an  apparent  want  of 
that  extra  care  and  watchfulness  on  the  part  of  those  in 
control  which  the  peculiar  circumstances  seem  to  have 
demanded ;  and  that  by  reason  of  the  terrific  character  of 
the  storm,  and  its  effect  upon  the  machinery  and  wires, 
there  was  considerable  demoralization  among  the  employes 
then  on  duty. 

The  testimony  goes  to  show  that  some  of  the  wires  were 
broken  and  down  between  12  o'clock  and  2.30  o'clock  A 
M.  of  the  night  in  question,  while  some  of  the  testimony 
would  seem  to  point  to  a  later  hour.  At  all  events,  no 
discovery  of  a  **  ground  "  seems  to  have  been  made  at  the 
'*  power  house  "  earlier  than  about  2  o'clock  A.  M.  By 
**  ground  "  is  meant  any  connection  between  the  line  and  the 
earth.  This  connection  may  be  made  by  the  line,  or  any 
of  its  connections,  being  broken,  and  the  ends  coming  in 
contact  with  a  tree  or  its  limbs,  or  with  the  pole  or  roof  of 
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a  house,  or  by  another  wire  or  rope  or  string  being  thrown 
over  the  line,  and  resting  on  the  earth.  To  cause  *  'ground' ' 
by  the  wire  coming  in  contact  with  the  pole  or  a  tree  or 
the  roof  of  a  house,  there  must  be  damp.  It  was  shown 
by  the  testimony  of  experts  that  it  is  scarcely  possible  to 
ascertain  the  locality  of  a  ** ground"  by  the  application  of 
the  most  efficient  tests,  but  that  these  tests  are  availabln 
to  ascertain  the  fact  there  is  a  "ground,"  and,  to  some 
extent,  the  nature  of  the  "ground." 

There  is  no  complaint  that  proper  tests  were  not  applied 
on  the  occasion  of  the  storm  in  question.  In  fact,  the 
object  of  the  application  seems  to  have  been  attained  by 
the  person  in  charge  of  the  machinery  at  the  "power 
house,"  for  we  find  one  witness  (who  seems  to  have  been 
in  a  position  to  testify  directly  on  the  subject),  testifying 
as  follows:  John  Thurston  testified:  "  I  was  at  the  elec- 
tric plant,  at  work,  carrying  in  strips  to  fire  with,  when 
Ed.  Wallace  was  killed.  Mr.  Gafney,  the  engineer  that 
night,  sent  me  to  the  hotel  to  notify  the  superintendent 
that  the  alternating  incandescent  machine  was  badly 
grounded.  I  went  and  told  him  —  Mr.  Randall.  The 
superintendent  told  me  to  go  ahead.  He  asked  me  wliat 
the  trouble  was,  and  I  told  him  as  stated,  and  he  asked 
what  time  it  was,  and  I  replied  I  did  not  know ;  and  then 
he  told  me  go  back,  and  tell  them  to  go  ahead.  I  went 
back,  and  told  Mr.  Gafney.  I  went  to  work  for  the  elec- 
tric light  company  on  the  14th  of  June,  I  believe,  and  this 
thing  happened  in  August,  I  think.  That  was  a  very  bad 
night.     We  were  all  badly  scared  up." 

The  evidence  discloses  to  us  the  fact  that  while  the 
locality  of  a  "ground"  cannot  be  ascertained  by  the  appli- 
cation of  tests  at  the  "power  house,"  and  also  that  the 
storm  was  raging  so  furiously  and  the  night  was  so 
unfavorable  that  it  may  have  been  asking  too  much  of  th(^ 
employes  of  the  company  to  hunt  up  those  broken  wires 
until  daylight,  yet  we  are  informed  by  the  testimony  m 
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the  case  that  the  accident  resulting  in  the  death  of  plaint* 
iff's  intestate  occurred  some  hours  after  daylight,  and  at  a 
time  when  people  had  begun  to  appear  upon  the  streetB  of 
the  city. 

Concerning  events  immediately  connected  with  the  aed* 
dent,   it  is  said  in  testimony    that  it  was  during  the 
thunderstorm  about  6.30  o'clock  in  the  morning.     Ed. 
Wallace  came  into  the  saloon  where  witness  was  workiDgi 
the  '* Triangle  Saloon,"  just  across  the  street  from  Smith's 
drug  store.     This  was  about  10  minutes  before  he  was 
killed.     And  the  witness  Jesse  Cole  spoke  to  him  about 
catching  hold  of  the  wires  that  were  connected  with  the 
main  wire,  and  that  ran  into  the  saloon.     He  then  had 
Hold  of  a  dead  wire,  and  witness  then  told  him  to  be  care- 
ful of  those  wires.     While  deceased  was  at  this  point,  a 
short  time  afterwards,  a  hog  had  come  in  contact  with  live 
wires  on  the  opposite  side  of  the  street,  and  made  demon- 
strations of  having  received  a  shock    from    them,  but 
whether  deceased  saw  this  or  not  witness  could  not  say, 
further  than  that  he  was  in  a  position  to  have  seen  it,  and 
witness  believed  he  did,  as  they  were  standing  together  on 
the   sidewalk,  in  full  view.     From  this  point,   deceased 
went  across  the  street  to  Smith's  drug  store,  and  when 
about  midway  the  street  —  near  the  street  car  line  ^  he 
picked  up  a  broken  wire  that  ran  into  the  saloon  he  bad 
just  left,  and  dragged  it  along  towards  Smith's  corner, 
when  he  was  ordered  by  a  policeman  to  put  down  the 
v^re.     In  apparent  obedience  to  this  order,  he  threw  the 

^nre  —  '*  flipping"  it,  as  one  said,  ** flopping,"  as  another 
oiiid  —  and,  as  it  went  over  (his  head),  he  ** hollered"  out^ 
and  took  hold  of  the  wire  with  both  hands,  and  fell  dead 
almost  immediately.  It  would  appear  that,  in  throwing 
the  wire  from  him,  it  had  crossed,  forming  a  current,  and 
thus  the  current  was  created.  He  was  then  near  the  Smith 
sidewalk.     From  the  following  language  of  the  witness,  it 

would  seem  that  the  crossing  of  the  wire,  spoken  of,  was 
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^e  crossing  of  the  dead  wire  with  a  live  wire  that  chanced 
to  be  at  that  point,  to  wit:  '^  Deceased  was  not  injured  by 
taking  hold  of  the  wire  in  the  street,  and  he  was  throw- 
ing this  wire  off  the  street.  I  knew  at  the  time  the  other 
irire  was  alive,  as  it  had  shocked  a  hog  that  got  tangled  up 
in  it.  No  life  was  noticeable  in  these  wires  before  they 
were  crossed.''  The  evidence  shows  that  the  struggles  of 
ieceased  were  of  the  briefest  character.  He  cried  out 
twice,  and  his  hands  were  burned  and  drawn  by  the  wires. 
He  died  almost  instantaneously. 

The  evidence  does  not  give  the  age  of  the  deceased,  but 
we  infer  from  the  language  used  with  reference  to  him  that 
he  was  a  boy,  not  yet  arrived  at  the  age  of  manhood;  and 
from  his  actions,  as  detailed  by  the  witnesses,  he  appears 
to  have  been  of  that  indiscree%  age  which  is  between  the 
irresponsibility  of  youth  and  the  full  responsibility  of 
manhood.  He  appears  to  have  been  at  an  age  when  it 
might  fairly  be  left  to  the  jury  to  say  how  far  he  should  be 
held  responsible,  in  any  given  state  of  case. 

Scott  &  Jones,  for  appellant. 

J.  D.  Cookf  for  appellee. 

BuNN,  G.  J.  (after  stating  the  facts): 

•         ••         .         .         .  .••• 

The  court  is  of  the  opinion  that  the  evidence  of  negli- 
gence on  the  part  of  the  defendant  and  its  servants  and 
employes  is  sufficient  to  authorize  the  verdict  of  the  jury, 
and  that  the  evidence  as  to  pain  ^nd  suffering  is  sufficient 
to  justify  the  verdict  for  actual  damages;  and  a  majority  is 
of  the  opinion  that  there  is  evidence  of  wanton  disregard 
of  the  rights  and  safety  of  others  on  the  part  of  the  defend- 
ant's employes,  upon  which  the  jury  may  have  assessed 
punitive  damages,  as  they  did. 

As  to  the  defense  of  contributory  negligence,  a  majority 
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peril  to  the  pablic,  the  care  to  be  exercised  by  the  person  oonduot- 
ing  the  bnsinesB  is  commensurate  with  the  increased  danger, — still  in 
■Doh  a  case  as  that  at  bar,  where  peril  to  the  public  is  inherent  in  the 
^«i7  nature  of  the  business,  hdd,  not  error  to  instruct  the  jury  that  the 
dntj  of  tlie  defendant  is  the  exercise  of  the  utmost  care. 
Bdynet  ▼.  Raleigh  Oa$  Co.,  ante,  p.  264,  cited  with  approval;  Block  ▼. 
MUMMukee  St.  Ry.,  post,  cited. 

Wolcott  &  Vaile  and  H.  F.  May,  for  appellant. 

E.  Caypless,  H.  N.  Sales  and  E.  Keeler,  for  appellee. 

Campbell,  J. :  This  was  an  action  by  the  appellee  to 
Teoover  damages  for  personal  injuries.    The  evidence  tends 
(0  show  that  the  appellant,  for  the  purpose  of  furnishing 
light,  was  engaged  in  the  business  of  conveying  and  dis- 
tributing electricity  throughout  the  city  of  Denver  by 
means   of  wires  attached  to  and  suspended  from  poles 
placed  in  the  streets  and  alleys  of  the  city.     While  the 
plaintiff  was  lawfully  passing  along  one  of  the  public 
alleys  in  the  city,  without  any  fault  on  his  part,  he  came 
in  contact  with  one  of  defendant's  wires,  heavily  charged 
with  electricity,  which  wire  had  become  disconnected  and 
detached  from  its  overhead  fastening,  and  was  hanging 
down  to  within  about  two  feet  of  the  ground  in  said  alley. 
Ab  the  result  of  such  contact,  plaintiff  received  a  severe 
shock  from  the  electricity  carried  by  the  wire,  and  was 
seriously  injured.      The  negligence  charged  against  the 
defendant,  of  which  there  was  some  proof,  consisted  in  its 
failure  properly  to  construct  its  line,  and  its  omission  to 
take  the  necessary  precautions  to  prevent  the  wires  from 
falling  and  causing  injury  in  case  they  became  detached 
from  their  fastenings.     There  was  a  verdict  for  the  plaint- 
i£F  in  the  sum  of  $2,800,   upon  which  the  court  entered 
judgment,  to  reverse  which  the  appellant  prosecutes  this 
appeal. 

The  principal  errors  assigned  relate  to  the  overruling  by 
the  trial  court  of  the  defendant's  demurrer  to  the  amended 
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of  the  court  is  of  the  opinion  that,  whether  or  not  the  con- 
duct of  deceased,  in  handling  the  broken  wires,  was  care- 
less, somewhat  depends  upon  the  object  he  had  in  so  doing, 
and  also  upon  his  knowledge  of  ignorance  of  all  the 
elements  of  danger  connected  therewith,  and  that  the  jury 
may  have  found  from  the  evidence  that  he  was  not  guilty 
of  contributory  negligence,  notwithstanding  the  warnings 
that  were  given  him. 

Thus  having  in  view  the  prerogative  of  the  jury,  we  do 
not  feel  justified  in  disturbing  their  verdict. 

The  instructions  of  the  court,  as  given,  when  taken  all 
together,  we  think  fairly  and  substantially  declared  the  law 
to  the  jury. 

The  judgment  is  therefore  affirmed. 


Note.— See  note  to  McMuUan  v.  Edison  EUc  lUwn,  Cc^poti. 


Denver   Consolidated   Electric   Company  v.  John  H. 

Simpson. 

Colorado  Supreme  Courts  July  i,  189S. 

Injury  bt  electric  shock.— Duty  of  klbctrio  uoht  ooxpaht  to 

travelino  pubuc— burden  of  proof. 

In  an  action  against  an  electric  light  company  for  damages  for  injoiiet 
caused  by  shock  from  its  wires,  held^  proper  to  charge  the  jury  that  if 
they  should  find  that  the  defendant's  wire  was  so  charged  with  electricity 
as  to  become  dangerous  to  persons  coming  in  contact  with  it*  and  that 
the  wire  had  become  disconnected  or  detached  from  its  fastenings,  and 
hung  over  in  a  public  alley  so  as  to  endanger  public  travel,  that  of  itself 
was  prima /octe  evidence  of  negligence  on  the  part  of  the  defendant. 

While  the  better  practice  in  such  a  case  would  be  to  charge  the  jury  that 
the  defendant  was  bound  to  exercise  that  reasonable  care  and  cantioo 
which  should  be  exercised  by  a  reasonably  prudent  and  cautious  posos 
under  the  same  or  similar  circumstances;  that  the  care  increases  with 
the  danger,  and  that,  where  the  business  in  question  is  attended  with 
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gnat  peril  to  the  pablio,  the  care  to  be  exercised  by  the  person  conduct- 
ing the  bnsinesB  is  commensurate  with  the  increased  danger, — still  in 
■noh  a  case  as  that  at  bar,  where  peril  to  the  public  is  inherent  in  the 
^ery  nature  of  the  business,  held,  not  error  to  instruct  the  jury  that  the 
dntj  of  tlie  defendant  is  the  exercise  of  the  utmost  care. 
Aifnes  ▼.  Raleigh  Cku  Co.,  anUf  p.  2M,  cited  with  approval;  Block  v. 
MibtaukeeSt.  By.,  post,  cited. 

Woleott  &  Vaile  and  H.  F.  May,  for  appellant. 

E.  CaypUsSf  H.  N.  Sales  and  E.  Keeler,  for  appellee. 

Campbell,  J. :  This  was  an  action  by  the  appellee  to 
recover  damages  for  personal  injuries.  The  evidence  tends 
to  show  that  the  appellant,  for  the  purpose  of  furnishing 
light,  was  engaged  in  the  business  of  convepng  and  dis- 
tributing electricity  throughout  the  city  of  Denver  by 
means  of  wires  attached  to  and  suspended  from  poles 
placed  in  the  streets  and  alleys  of  the  city.  While  the 
plaintifT  was  lawfully  passing  along  one  of  the  public 
alleys  in  the  city^  without  any  fault  on  his  part,  he  came 
in  contact  with  one  of  defendant's  wires,  heavily  charged 
with  electricity,  which  wire  had  become  disconnected  and 
detached  from  its  overhead  fastening,  and  was  hanging 
down  to  within  about  two  feet  of  the  ground  in  said  alley. 
As  the  result  of  such  contact,  plaintiff  received  a  severe 
shock  from  the  electricity  carried  by  the  wire,  and  was 
seriously  injured.  The  negligence  charged  against  the 
defendant,  of  which  there  was  some  proof,  consisted  in  its 
failure  properly  to  construct  its  line,  and  its  omission  to 
take  the  necessary  precautions  to  prevent  the  wires  from 
falling  and  causing  injury  in  case  they  became  detached 
from  their  fastenings.  There  was  a  verdict  for  the  plaint- 
iff in  the  sum  of  $2,800,  upon  which  the  court  entered 
judgment,  to  reverse  which  the  appellant  prosecutes  this 
appeal. 

The  principal  errors  assigned  relate  to  the  overruling  by 
the  trial  court  of  the  defendant's  demurrer  to  the  amended 
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complaint  on  the  ground  that  it  did  not  state  facts  safficient 
to  constitute  a  cause  of  action ;  to  the  admission  of  evidence, 
over  the  defendant's  objection,  tending  to  show  that  the 
defendant  had  notice  of  this  defect  in  its  line  in  time  to 
make  repairs  before  the  accident;  to  the  refusal  of  the 
court  to  submit  to  the  jury,  at  the  request  of  the  defend- 
ant, certain  questions  for  their  answer ;  and  to  the  giving 
of  certain  instructions  by  the  court,  over  defendant's  objec- 
tion, defining  the  duty  of  the  defendant  to  the  traveling 
public. 

The  most  important  and  difficult  questions  concern  Ae 
instructions  given  by  the  court.  The  defendant  requested 
a  number  of  instructions,  some  of  which  the  court  refused 
altogether.  Others  it  gave  with  modifications.  This 
branch  of  the  case  we  will  consider  under  two  general 
heads — alleged  error  of  the  court  in  instructing  upon  what 
constitutes  prima  facie  negligence  in  cases  of  this  kind; 
alleged  errors  in  instructing  as  to  the  nature  and  extent  of 
the  duty  of  the  defendant  to  the  general  public  using  the 
highway  over  and  across  which  its  wires  are  strung.  In 
substance,  the  court  instructed  the  jury  that  if  they  found 
that  the  defendant's  wire  was  so  charged  with  electridtjr 
as  to  become  dangerous  to  persons  coming  in  contact  with 
it,  and  that  the  wire  had  become  disconnected  or  detached 
from  its  fastenings,  and  hung  down  in  a  public  alley  so  as 
to  endanger  public  travel,  that,  of  itself,  was  prima  facie 
evidence  of  negligence  on  the  part  of  the  defendant. 
Strictly  speaking,  except  in  some  relations  springing  out 
of  contract,  the  mere  happening  of  an  accident  is  not  any 
evidence  of  negligence.  Thomp.  Carr.  Pass.  p.  209,  sec. 
9.  But  in  some  cases  of  tort  it  has  been  held  that  the 
existence  of  certain  facts,  unexplained,  is  some  evidence  of 
negligence.  Thomas  v.  Telegraph  Co.,  100  Mass.  156,  and 
Hay  ties  v.  Raleigh  Ga^  Co.^  114  N.  C.  203,  are  cases  in 
point,  and  are  authority  for  the  instructions  given  in  this 


light  is  of  comparatively  recent  origin.  The  best 
ihods  of  coDstructiDg  lines  for  its  distribution,  and  the 
eautionaiy  steps  to  be  taken  to  guard  the  public  from 

dangers  incident  to  its  use,  may  not  be  known  or  fully 
lerstood.  But  enough  is  known  to  justify  the  statement 
t  the  buaioesa  of  distributing  electricity  on  wires  strung 
r  the  streets  of  a  city  is  a  dangerous  business,  and 
mded  by  peril  to  travelers  along  the  highway.  This 
It  does  not  recognize  any  degrees  of  negligence,  such  as 
|it  or  gross,  and  logically  it  ought  not  to  recognize  any 
irees  in  its  antithesis,  care.  The  court  instructed  the 
f  in  this  case  that  the  defendant  was  not  an  insurer  of 

safety  of  plaintifF,  but  that,  in  constructing  its  line  and 
Lntaining  the  same  in  repair,  it  was  held  to  the  utmost 
786  of  care  and  diligence ;  that  in  this  respect  it  is  bound 
iie  highest  degree  of  care,  skill  and  diligence  in  the  con- 
ictioa  and  maintenance  of  its  lines  of  wire  and  other 
lurtenanoes,  and  in  carrying  on  its  business,  so  as  to 
ke  the  same  safe  against  accidents,  so  far  as  such  safety 
1,  by  the  use  of  such  care  and  diligence,  be  secured.  If 
ibserred  such  degree  of  care,  it  was  not  liable.  If  it 
ed  therein,  it  was  liable  for  injuries  caused  thereby. 
I  think  the  court  was  uofortunate  in  attempting  to  draw 
r  distinction  in  the  degrees  of  care  or  negligence.  It 
old  have  been  safer  and  the  better  practice  to  instruct 
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increases  as  the  danger  does,  and  that,  where  the  bosinen 
in  question  is  attended  with  great  peril  to  the  publie,  the 
care  to  be  exercised  by  the  person  conducting  the  basineit 
is  commensurate  with  the  increased  danger.    Bat,  in  effect^ 
this  is  what  the  court  did.     Under  the  facts  of  the  caae^ 
the  law  required  of  the  defendant,  conducting,  as  it  did, 
a  business  so  dangerous  to  the  public,  the  highest  degree  of 
care  which  skill  and  foresight  can  attain,  consistent  with 
the  practical  conduct  of  its  business  under  the  known 
methods  and  the  present  state  of  the  particular  art.    This 
is  the  measure  of  the  duty  owed  by  a  common  carrier  to  a 
passenger  for  hire.     Thomp.  Can*.  Pass.  p.  208,  and  cases 
cited.     Not  for  the  same  reason,  or  because  the  doctrine 
rests  upon  the  same  principle,  but  with  even  greater  force, 
should  this  rule  apply  to  a  person  or  corporation  engaged 
in  the  equally,  if  not  more,  dangerous  business  of  distribo* 
ting  electricity  throughout  a  city  by  means  of  wires  strung 
over  the  public  alleys  and  streets,  in  so  far  as  it  concerned 
its  duty  to  the  traveling  public.     In  those   courts  where 
degrees  of  negligence  are  not  countenanced,  nevertheless, 
in  cases  where  the  duty  of  a  common  carrier  of  passengers 
is  laid  down,  the  jury  are  told  that  carriers  are  bound  to 
the   utmost  degree   of  care   which  human  foresight  can 
attain.     This  is  upon  the  theory  that  reasonable  or  ordi- 
nary care  in  a  case  of  that  kind  is  the  highest  care  which 
human  ingenuity  can  practically  exercise,  and  that,  as  a 
matter  of  law,  courts  will  hold  every  reasonably  prudent 
and  careful  man  to  the  exercise  of  the  utmost  care  and  dili- 
gence in  protecting  the  public  from  the  dangers  necessarily 
incident  to   the   carrying  on   of  a    hazardous    business. 
Where  the  facts  of  a  case  naturally  lead  equally  intelligent 
persons  honestly  to  entertain  different  views   as   to  the 
degree  of  care  resting  upon  a  defendant,  the  court  ought 
not   to  lay  down   a  rule  prescribing   any  particular   or 
specific  degree  in  that  case.     But  where  all  minds  concur 
—  as  they  must  in  a  case  like  the  one  we  are  now  con- 
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-in  regarding  the  carrying  on  of  a  business 
mglit  as  with  peril  to  the  public,  inherent  in  the 
of  the  business  itself,  the  court  makes  no  mis- 
in  defining  the  duty  of  those  conducting  it  as 
im  exercise  of  the  utmost  care.  It  was,  therefore,  not 
ludicial  error  for  the  court  to  tell  the  jury  in  this  case 
the  law  requires  of  the  defendant,  viz.,  the  highest 
of  care  in  conducting  its  business.  The  late 
of  JBHoekw.  BaUway  Co.  (Wis.),  rightfully  inter- 
supports  the  doctrine,  and  the  case  of  HayncM 
r.  Ooi  Co.,  iupra,  expressly  lays  down  the  rule  observed 
bj  the  trial  court  in  the  instructions  given  in  this  case. 
The  foregoing  considerations  dispose  of  all  the  errors 
which  we  deem  necessary  to  notice.  The  judg- 
t  will  be  affirmed.     Affirmed. 


MonL— See  note  to  McMuOan  ▼.  Edimm  Eke  lUum,  Co..poit.l 


WxsTSRN  Union  Tblboraph  Company  v.   Mbbbitt 

Thorn,  Jr. 

U.  S.  Cirant  Court  of  Appeals,  Third  Circuit,  Nov.  tt,  1894. 

IXJXTBT  BT  KLBCTBIC   SHOCK  FROM   CONTACT  OF  WIRB8. 

In  aa  actkm  for  damages  for  injuries  to  a  boy  by  shock  from  a  telegraph 
wire  which  had  broken  and  fallen  across  an  electric  light  wire,  thus 
beooming  heavily  charged,  and  the  end  of  which  hanging  near  the 
•creel  was  taken  hold  of  by  the  boy;  held,  no  error  to  admit  evidence 
that  nine  months  after  the  accident  there  was  no  guard  wire  between 
tha  two  electric  wires,  and  that  the  wire  which  broke  was  in  a  defective 
eooditioo. 

Then  being  evidence  that  the  wire  which  broke  was  of  the  size  of  an 
ordinary  knitting  needle ;  that  it  had  become  weakened  by  long  use  and 
exposure ;  that  it  had  been  previously  patched ;  that  there  was  no  guard 
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wire  under  it — held,  that  the  questionfl  of  negligence  and 
cause  were  properly  submitted  to  the  jmy. 
It  appearing  that  the  injury  was  the  result  of  contact  of  the  two 
hdd  immaterial  whether  tiie  contact  was  near  or  far  from  the  phoi 
the  accident. 

In  error  to  the  U.  B.  District  Court,  District  of  Bnr^; 
Jersey. 

Appeal  bj  defendant  below. 

Rush  Taggart  and  Edw.  H.  Durvee,  for  plaintiff  in  eEtOL 

John  W.  Westcott,  for  defendant  in  error. 

Before  Acheson  and  Dallas,  Circuit  JudgeSi  and  Wiia^ 

District  Judge. 

Wales,  District  Judge :  This  was  an  action  by  Menitt 
Thorn,  Jr.,  by  his  next  friend,  Merritt  Thorn,  Sr.,  againik 
the  Western  Union  Telegraph  Company,  to  recoyer  dam- 
ages for  injuries  received  by  the  plaintiff,  and  allied  It 
have  been  caused  by  the  negligence  of  the  defendant.  Tht 
action  was  originally  brought  in  a  court  of  New  Jersey, 
and  was  removed  by  the  defendant  to  the  United  Stain 
Circuit  Court.  The  evidence  was  that  on  the  17th  day  of 
November,  1891,  at  about  4  P.  M.,  the  plaintiff,  then  aged 
between  10  and  11  years,  was  walking  along  Delawan 
avenue,  in  Camden,  N.  J.,  carrying  a  bundle  of  slats,  aiidy 
seeing  a  telegraph  wire  hanging  down  between  two  poles, 
attempted  to  break  off  a  piece  for  the  purpose  of  tying  tht 
slats  together,  when  he  received  a  strong  electric  shock, 
which  threw  him  to  the  ground.  Being  unable  to  relax 
his  hold  on  the  wire,  his  cries  for  help  brought  to  his  aid 
—  first,  Mr.  Eckenrode,  who,  in  endeavoring  to  release 
the  boy,  received  a  shock  which  '*  drew"  him  against  a 
fence  some  seven  or  eight  feet  distant ;  and,  second,  Mr. 
Hatch,  who.  almost  at  the  same  time,  came  running  from 
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pposite  side  of  the  street  with  an  axe,  and,  cutting  the 
released  the  boy  from  his  perilous  situation.  In  the 
eoonds  which  had  elapsed  from  the  boy's  first  touch- 
he  wire,  it  had  burned  deeply  into  his  hand.  The 
tiff  was  seriously,  if  not  permanently,  injured  by  the 
t  of  the  accident,  before  which  he  had  been  a  healthy, 
g  and  unusually  bright  lad.  His  right  hand  is  now 
%  and  perhaps  incurably,  crippled,  his  hearing  and 
Dry  are  impaired,  and  there  is  a  general  loss  of  ner- 
power.  Thus  far  the  plaintiff's  testimony  was  uncon- 
Hed,  and  the  controversy  between  the  jury  was 
ned  to  two  questions  of  fact :  First,  as  to  the  owner- 
and  control  of  the  wire  by  the  defendant;  second, 
her  the  defendant  had  been  guilty  of  negligence.  To 
Drt  the  affirmative  of  these  issues,  the  witnesses  pro- 
1  for  the  plaintiff  were  Mr.  Eckenrode  and  Mr.  Duke ; 
^rom  their  testimony  it  appeared  that  the  broken  wire 
;  from  the  outer  end  of  the  top  cross  bar  of  the  tele- 
1  pole,  and  that  below  the  under  cross  bar  there  ran 
iectric  light  wire  supported  by  a  bracket  on  the  pole. 
B  is  an  electric  plant  and  power  house  in  Camden, 
9d  a  very  short  distance  from  the  place  where  the 
tiff  was  hurt,  but  that  wire  was  not  the  property  nor 
r  the  control  of  the  defendant.  The  broken  wire  was 
Msenger  call  wire,  and  the  inference  was  that  it  had 
1  across  the  electric  wire,  and,  becoming  strongly 
fed  with  electricity,  caused  the  injuries  complained 
That  portion  of  the  call  wire  which  had  been  cut  oil 
Mr.  Hatch  was  examined  by  Mr.  Eckenrode 
ddiately  after  being  removed  from  the  boy's  hand, 
found  to  be  so  rotten  that  it  could  be  easily  broken, 
Bing  the  center  or  core  of  the  wire,  which  was  about 
lick  as  a  pin,  the  rest  of  it  being  rusted  through. 
*  the  break  in  the  wire  had  been  repaired,  it  was  traced 
igh  various  call  boxes,  some  of  which  belonged  to  or 
operated  by  the  defendant,  to  the  defendant's  office  in 
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Camden^  and  intermediately  it  was  found  to  be  patched  ia 
a  good  many  places.    The  call  wire  was  not  traced  into  the 
defendant's  office,  but  only  to  the  pole  outside,  from  which 
it  was  looped  into  the  office.      This  call  wire  is  yery- 
slightly  charged  with  electricity,  and  of  itself  is  entiidy 
harmless,  but  when  in  contact  with  an  electric  light  win 
sufficiently  charged  to  carry  the  lights  of  a  city  or  propd  a 
trolley  car,  will  transmit  a  severe,  dangerous  and  possibly 
fatal  current  to  whoever  takes  hold  of  it.     There  was  no 
proof  of  the  ownership  of  the  electric  light  wire,  nor  of  thi 
precise  point  at  which  the  broken  wire  had  come  into  con- 
tact with  it.     Mr.  Duke,  who  had  had  practical  experienee 
in  the  superintendence  of  telegraph  wires,  said   that  a  call 
wire,  such  as  the  one  described,  exposed  to  the  weatheTi 
would  last  six  or  seven  years. 

At  the  conclusion  of  the  plaintiff's  testimony,  the  defend- 
ant's counsel  moved  for  a  nonsuit,  because  —  First,,  there 
was  no  testimony  legitimately  tending  to  show  that  the 
wire  which  was  broken  was  the  property  of  the  defendant, 
or  that  it  was  in  its  custody  or  control ;  second,  the  testi- 
mony of  the  plaintiff  did  not  establish  that  the  breaking  of 
this  wire  was  the  result  of  any  negligence  on  the  part  of 
the  defendant ;  third,  there  was  no  testimony  to  show  how 
the  broken  wire  was  charged  with  the  electric  current 
causing  the  injury,  or  that  the  defendant  was  in  any  way 
responsible  for  the  transmission  of  such  current.  Tho 
motion  for  a  nonsuit  was  refused  by  the  court,  and  there* 
upon  the  defendant  produced  one  witness,  Louis  Sharp,  a 
lineman  of  the  Delaware  &  Atlantic  Telephone  Company, 
who  testified  that  the  heavy  wire  spoken  of  by  Messrs. 
Eckeurode  and  Duke  was  not  run  over  the  Delaware  ave- 
nue poles  until  some  time  in  the  summer  of  1893,  and  was 
used  as  a  ground  wire  to  form  a  metallic  circuit,  and  not 
for  electric  light  or  car  currents,  and  was  entirely  harmless. 
This  witness  had  charge  of  the  lines  on  Delaware  avenue, 
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•nd  was  familiar  with  their  respective  positions  on  the 
Gross  bar.     On  cross-examination  he  said  : 

•*  Q.  Do  you  know  where  the  Western  Union  lines  are 
—  any  of  them?  A.  In  the  city?  Q.  Yes.  A.  Yes;  know 
where  some  of  them  are.  Q.  Do  you  know  where  any  of 
them  are  on  Delaware  avenue?  A.  I  know  where  they  are 
im  that  lino  of  poles.  I  know  the  wire.  That  is  all  I 
know  about  it — that  one  wire.  Q.  Where  is  that  one  wire? 
A.  It  is  the  top  wire  on  the  fourth  pin  on  the  east  side  of 
the  line.  Q.  That  is  the  Western  Union  wire?  A.  Yes, 
nr. 

This  witness,  before  the  close  of  his  examination,  said 
that  he  did  not  know  who  was  the  owner  of  the  call  wire. 
The  plaintiff  had  a  verdict,  and  the  defendant  excepted  to 
fhe  charge  of  the  court.  There  are  nine  assignments  of 
error,  of  which  the  first  two  are  to  the  admission  of  evi- 
dence, and  as  they  relate  to  tiUe  same  matter,  may  be  con- 
sidered together.  The  witness  Duke,  being  examined  as 
to  the  number  of  wires  on  the  cross  bars,  was  asked,  **Was 
there  an  electrical  wire  there?"  replied: 

•*  There  was  an  electrical  wire  under  the  bottom  cross 
bar,  on  a  bracket.  Q.  Was  there  anything  between  this 
outside  wire  on  the  top  row  and  the  electrical  wire 
beneath?  A.  Nothing  that  I  seen  at  that  time;  no,  sir. 
Q.  Was  it  usual,  in  the  business,  to  protect  an  ordinary 
telegraph  wire  from  coming  in  contact  with  an  electrical 
wire  on  the  same  pole?" 

The  objection  to  this  question  having  been  overruled, 
the  witness  answered: 

**A11  the  wires  that  ever  I  supervised  in  having  run  were 
always  provided  with  a  guard  wire  when  they  crossed  an 
electrical  wire  of  any  kind." 

The  witness  described  the  guard  wire  as  a  dead  wire 
running  between  wires  of  lighter  and  heavier  currents,  to 
prevent  the  latter  two  from  coming  into  contact  with  each 
[>ther.     The  same  witness  on  being  asked  what  was  the  con- 
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dition  of  the  call  wire  at  a  place  about  two  squares  distance 
from  the  place  of  the  accident,  answered:  ^'  In  pretty  fair 
condition  at  that  place;  better  than  at  the  other  place." 
This  was  also  admitted  against  the  defendant's  objection. 
The  exception  in  each  case  was  that  it  was  attempted  to 
prove  by  the  witness  the  condition  of  the  wire,  not  at  tha 
time  of  the  accident,  but  some  nine  months  afterwards' 
The  broken  wire  was  repaired  soon  after  the  accident  faj 
the  insertion  of  a  new  piece,  and  replaced  on  the  cross  bar. 
Eckeurode  described  its  brittle  condition  at  the  time,  and 
Duke,  w^ho  saw  the  call  wire  some  months  later,  testified 
that  it  had  been  patched  in  other  places  as  well.  The 
objection  to  this  testimony,  therefore,  has  no  other  founda- 
tion than  the  lapse  of  time  between  November  17,  1891, 
and  September,  1892 ;  and  a  question  arises  whether  a  sub- 
stance like  this  wire,  exposed  to  the  atmosphere  and  used 
as  it  was,  would,  within  that  period,  have  undergone  such 
marked  deterioration  as  to  warrant  the  exclusion  of  the 
plaintiff's  evidence.  It  is  not  necessary  that  evidence 
should  be  conclusive  to  render  it  admissible.  It  had 
already  been  proved  that  the  wire  was  patched  in  1891, 
and  the  evidence  objected  to  was  corroborative,  and  to 
show  that  it  was  in  the  same  condition  in  1892.  The 
absence  of  a  guard  wire,  in  1892,  was  admitted  to  show, 
by  inference,  that  it  had  not  been  employed  in  the  previous 
year,  and  that  if  it  had  been  in  use  on  November  17, 1891, 
the  accident  would  not  have  happened.  It  shifted  the 
burden  of  proving  tlie  contrary  on  the  defendant.  Theee 
objections  were  untenable. 

The  fourth  and  fifth  assignments  are  to  the  refusal  of 
the  court  to  charge  the  jury  that  the  plaintiff  failed  to  prove 
negligence  on  the  part  of  the  defendant,  or  that,  if  the 
defendant  was  negligent,  its  negligence  was  the  direct  and 
proximate  cause  of  the  injuries  complained  of.  The  court, 
on  these  points,  instructed  the  jury  as  follows: 


3  plant,  or  itu  poles  or  ita  wires.  But  it  is  bound  to 
such  care  of  them  aa  a  prudent,  careful  person  would 
of  property  of  similar  character,  exposed  to  the  effect 
le  atmosphere  and  of  the  weather,  and  in  constant  use, 
lose  wires  and  poles  were.  Now,  it  is  for  you  to  apply 
rule  of  care  to  the  circumstances  of  this  case,  and  to 
whether  the  plaintiff  has  proved  negligent  conduct  on 
part  of  the  defendant  in  this  respect  And  I  charge 
as  a  matter  of  law,  that  the  mere  fact  that  a  telegraph 
ia  broken  does  not,  of  itself,  imply  neghgence.  .  .  . 
»  must  be  something  beyond  that  in  order  to  convict 
1.  Now,  the  plaintiff  relies  upon  the  actual,  physical 
lition  of  the  wire  itself,  at  the  time  the  accident 
rred,  as  evidence  of  negligence.  The  only  witness 
speaks  of  it  is  Mr.  Eckenrode,  who  says  that  at  the 
I  of  the  accident  he  picked  up  a  piece  of  the  wire  cut  off 
It  twenty  feet  long;  that  it  was  rusty  and  considerably 
a  into;  tbd  thickness  of  the  wire  undiminished  in 
igth  was  about  as  thick  as  a  common  knitting  needle. 
.  Now,  the  question  for  you  is,  is  it  negligence  to 
ait  a  wire  havmg  the  thickness  and  tenacity  of  a  knit- 
needle  to  be  stretched  over  a  space  aa  large  as  that 
reen  two  telegraph  poles  which  support  it?  Is  thai 
igencef  It  may  have  been  a  much  thicker  wire  when 
as  first  stretched  there,  but  if  it  had  left  in  it,  at  the 
)  of  the  accident,  a  sufficient  strength  and  tenacity  to 
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the  breaking  was  caused  by  the  actual  condition  of  the 
wire.  But  is  there  any  evidence  of  that?  Whatever  we 
might  personally  think  about  it,  the  question  is,  what  hai 
been  proved  to  you  about  that  wire?  And  it  is  in  that 
evidence  it  is  for  you  to  say  whether  that  wire,  in  that  con- 
dition, having  it  up  between  the  poles,  the  thickness  of  a 
knitting  needle,  is  an  act  of  negligence  or  not." 

The  questions  of  negligence  and  of  proximate  cause  weie 
properly  left  to  the  jury  to  decide  on  the  whole  evidence. 
The  defendant's  counsel  assumes  that  there  was  not  suffi- 
cient evidence  to  require  the  submission  of  the  case  to  the 
jury,  but  in  this  he  is  mistaken.  The  question  of 
negligence,  like  any  other  disputed  fact,  is  to  be 
passed  upon  by  the  jury,  except  when  the  undi^ 
puted  evidence  is  so  conclusive  that  the  court  would 
be  compelled  to  set  aside  a  verdict  returned  in  oppo- 
sition to  it.  Ordinarily,  where  there  is  any  testimony 
tending  to  show  negligence,  it  is  a  question  for  the 
jury.  Elliott  v.  Railroad  Co.,  150  U.  S.  246;  BaUroad 
Co.  V.  Converse,  139  U.  S.  469;  Railroad  Co.  v.  Staui,  17 
Wall.  667.  And  the  like  rule  applies  to  the  question  of 
proximate  cause,  and  is  thus  stated  in  Railway  Co.  v. 
Kellogg,  94  U.  S.  469,  by  Mr.  Justice  Stbonq: 

^'  The  true  rule  is  that  what  is  the  proximate  cause  of 
an  injury  is  ordinarily  a  question  for  the  jury.     It  is  not 
a  question  of  science  or  of  legal  knowledge.     It  is  to  be 
determined  as  a  fact,  in  view  of  the  circumstances  of  fact 
attending  it.     The  primary  cause  may  be  the  proximate 
cause  of  a  disaster,  though  it  may  operate  through  succes- 
sive instruments,  as  an  article  at  the  end  of  a  chain  nuiy 
be  moved  by  a  force  applied  to  the  other  end,    that  force 
being  the  proximate  cause  of  the  movement,  or  as  in  the 
oft-cited  case  of  the  squib  thrown  in  the  market  place. 
2  \V.   Bl.  892.      The  question  always  is,    was  there  an 
unbroken  connection  between  the  wrongful  act  and  the 
injury — a  continuous  operation?     Did  the  farts  consiituta 
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%  continuous  succession  of  events,  so  linked  together  as  to 
make  a  natural  whole,  or  was  there  some  new  and 
independent  cause  intervening  between  the  wrong  and  the 
injury?  It  is  admitted  that  the  rule  is  difficult  of  applica- 
tion. But  it  is  geaerally  held  that  in  order  to  warrant  a 
finding  that  negligence,  or  an  act  not  amounting  to 
wanton  wrong,  is  the  proximate  cause  of  an  injury,  it  must 
appear  that  the  injury  was  the  natural  and  probable  con- 
sequence of  the  negligence  or  wrongful  act,  and  that  it 
ought  to  have  been  foreseen,  in  the  light  of  the  attending 
circumstances. " 

Injuries  arising  from  the  accidental  contact  of  live  wires 
with  the  dead  wirei^  or  with  gas  pipes,  etc.,  are  of  frequent 
occurrence,  and  in  most  instances  might  have  been  pro- 
vided against  by  ordinary  care  and  vigilance.  The  broken 
wire  was  the  primary  cause  of  the  injuries  to  the  plaintiff. 
If  it  had  become  weakened  by  long  use  and  exposure,  to 
such  a  degree  as  to  part  by  its  own  weight,  or  from  a 
slight  motion  produced  by  the  wind,  it  was  a  fair  question 
for  the  jury  to  decide  whether  the  defendant  had  not  failed 
in  its  duty  to  the  public  by  allowing  its  wire  to  get  into 
such  a  condition  that  it  would  easily  break,  and  m  break- 
ing would  be  likely  to  fall  across  the  electric  light  wire, 
and  become  dangerously  charged.  It  was  not  incumbent 
on  the  plaintiff  to  prove  more  under  this  head. 

The  sixth  assignment  is  to  the  refusal  of  the  court  to 
charge  that,  although  the  defendant  might  be  guilty  of 
negligence  as  to  the  broken  wire,  yet  if  the  evidence  satis^ 
fied  the  jury  that  there  was  a  current  sent  from  an  electric 
light  wire  over  this  broken  wire  from  some  other  locality 
than  this  (the  place  of  the  accident),  as  the  result  of  some 
unexplained  cause,  in  that  event  the  defendant  was  not 
liable.     In  refusing  this  request  the  court  said : 

**  I  decline  to  charge  that,  because  it  admits  the  negli- 
gence of  the  defendant  and  it  was  responsible  for  all  the 
acts  that  might  arise  from  that  negligence.     The  negli- 
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gence  in  this  case  would  be,  if  at  all,  the  breaking  of  the 
wire  in  such  a  way  that  it  fell  across  a  wire  from  which  the 
electric  shock  could  be  given." 

The  defendant's  counsel  admits  that  perhaps  he  was  not 
entitled  to  the  request,  in  the  form  in  which  it  was  made, 
but  contends  that  the  language  used  by  the  court  in  refus- 
ing it,  was  misleading  to  the  jury,  in  that  they  would 
understand  that,  in  case  they  found  the  wire  broken,  then 
they  might  proceed  to  treat  the  injury  as  the  result  of  neg- 
ligence, and  hold  the  defendant  liable.  The  argument 
goes  back  to  the  evidence  of  proximate  cause.  There  is 
no  reason  why  the  plaintiff  should  have  been  compeUed  to 
prove  the  particular  spot  where  the  two  wires  came  into 
contact.  It  is  certain  that  the  injury  to  the  plaintiff  was 
the  result  of  the  contact  of  these  two  wires.  It  can  be 
accounted  for  in  no  other  way.  It  would  seem,  therefore, 
to  make  very  little  difference,  if  any,  in  the  liability  of  the 
defendant,  whether  that  contact  was  at  the  place  of  the 
accident  or  a  hundred  or  more  feet  distant  from  it,  provided 
that  the  coming  into  contact  of  the  wires  was  caused  by 
the  defendant's  negligence,  for  there  can  be  no  doubt  that 
the  broken  wire  conveyed  the  electric  shock  to  the  plaint- 
iff's body.  In  all  probability  the  point  of  contact  was 
somewhere  between  the  two  poles,  and  not  far  from  where 
the  boy  was  stricken  down. 

The  eighth  assignment  is  to  the  refusal  of  the  court  to 
charge  that  the  plaintiff  had  not  proved  that  the  negU- 
gence  of  the  defendant  was  the  direct  and  proximate  cause 
of  the  injuries  complained  of,  and  that,  therefore,  the 
verdict  of  the  jury  should  be  for  the  defendant.  In 
refusing  to  so  charge,  the  court  said : 

**  I  have  very  grave  doubts  upon  that  part  of  the  case, 
but  for  the  purpose  of  this  case  I  have  decided  to  leave  the 
fact  to  you,  the  jury;  and  therefore  I  decline  to  charge, 
under  the  circumstances." 

The   question   of  proximate  cause   was    thus    brought 
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prominently  and  specially  to  the  attention  of  the  jury,  and 
was  properly  left  to  them  for  decision.  The  jury  could 
not  have  misunderstood  the  instructions  of  the  court,  the 
whole  tenor  of  which  was  to  impress  on  their  minds  that 
the  liability  of  the  defendant  must  be  directly  consequent 
upon  its  negligence.  The  ninth  assignment  presents  the 
same  question  of  proximate  cause,  and  requires  no  special 
notice. 

The  conclusion  is  that,  on  a  careful  review  of  the  whole 
xecord,  no  reversible  error  has  been  found.  The  judgment 
of  the  Circuit  Court  is  therefore  affirmed. 


Hon. — See  note  to  McMuOan  ▼.  Edi$on  Eleo.  lUum.  Co.f  past. 


HxBMAN  C.  Block  v.  Milwaukee  Street  Railway 

Company. 

Wimxmnn  Supreme  Court,  Feb.  15th,  1895. 

(89  WU.  871.) 
Ikjubt  by  klbctric  shock.—  Ditty  to  maintain  guard  wire. 

Whether  the  foilure  of  an  electric  street  railway  company  to  maintain 
guard  wires  over  its  trolley  wires  to  prevent  other  wires  suspended  above 
from  falling  upon  them  and  thus  becoming  charged  with  electricity  is 
negligenoe  which  would  subject  the  company  to  damages  at  suit  of  one 
who  was  injured  by  shock  from  a  broken  telephone  wire  which  fell  upon 
and  became  charged  from  the  trolley  wire,  is  a  question  of  fact  the  with- 
holding of  which  from  the  jury  is  error. 

Case  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  State  v. 
Jatiesville  St.  By.  Co.,  vol.  4,  p.  289. 

Appeal  by  defendant  below,  from  judgment  of  Superior 
Court,  Milwaukee  county. 

Statement  by  Newman,  J. : 

This  is  an  action  to  recover  for  personal  injuries  which 
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the  plaintiff  claims  that  he  received  by  accidental  contact 
with  a  telephone  wire  which  had  fallen  upon  defendant's 
trolley  wire,  and  so  became  heavily  charged  with  elec- 
tricity. The  negligence  imputed  to  the  defendant  is  its 
omission  to  place  guard  wires  over  its  trolley  wires,  so  as 
to  prevent  the  telephone  wire  from  coming  in  contact 
with  them. 

The  defendant  owns  and  operates  an  electric  railwaj 
along  Third  street  in  the  city  of  Milwaukee.  Third  street 
runs  north  and  south.  Green  Bay  avenue  crosses  Third 
street  at  an  acute  angle,  running  northwest  and  southeast. 
The  tracks  of  the  defendant's  road  extend  northerly  on  Third 
street  to  a  point  north  of  its  intersection  with  Green  Bay 
avenue.  On  the  east  «ide  of  Third  street,  opposite  to  the 
opening  of  Green  Bay  avenue,  are  the  defendant's  car 
barns.  At  this  point  the  overhead  trolley  wires  are  supported 
by  cross  wires  attached  to  posts  on  either  side  of  Third 
street.  Near  the  southwest  corner  of  the  car  bam,  on  the 
east  side  of  Third  street,  is  a  telephone  pole.  From  this 
pole  the  telephone  wire  runs  diagonally  across  Third  street 
to  a  pole  standing  in  the  sharp  angle  between  Third  street 
and  Green  Bay  avenue.  Thence  it  runs  diagonally  across 
Green  Bay  avenue  to  a  pole  on  the  west  side  of  the  avenue, 
about  100  yards  north  of  the  pole  on  the  sharp  angle. 
These  poles  carried  the  wire  about  thirty  feet  above  the 
ground,  and  about  ten  feet  above  the  trolley  wires.  The 
telephone  wire  crosses  the  trolley  wires  diagonally.  There 
were  no  guard  wires  over  the  trolley  wires. 

At  the  time  of  plaintiff's  accident  the  telephone  wire  was 
broken,  and  had  fallen  upon  and  lay  in  contact  with  the 
trolley  wire,  and  had  become  and  was  charged  with  elec- 
tricity by  such  contact.  It  does  not  appear  that  the  fact 
that  the  telephone  wire  was  broken  was  known  to  any  of 
the  defendant's  employes,  nor  that  any  negligence  on  their 
part  had  caused  the  breakage.  The  end  of  the  telephone 
wire  so  charged  with  electricity  passed  along  Green  Bay 
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avenue,  in  some  places  lying  upon  aud  in  the  street.  It 
was  in  the  evening  and  after  dark.  The  plaintiff  was  driv- 
ing along  the  avenue  with  his  horse  and  vehicle.  His  horse 
came  in  contact  with  the  wire,  received  a  shock  and  fell. 
The  plaintiff  was  thrown  from  his  vehicle.  He  is  supposed 
lo  have  received  an  electric  shock  both  before  and  after  he 
left  the  vehicle.  He  appears  to  have  received  considerable 
injury. 

The  telephone  wire  carries  so  small  a  current  of  elec- 
tricity as  not  to  be  of  itself  dangerous.  The  trolley  wires 
carry  a  much  larger  current  of  electricity.  By  contact  with 
the  trolley  wire,  the  telephone  wire  may  become  so  highly 
charged  as  to  become  dangerous.  The  telephone  wire  was 
not  owned  by,  nor  in  any  manner  under  the  control  of,  the 
defendant.  It  is  unexplained  what  occasioned  the  break- 
ing of  the  telephone  wire.  It  did  not  break  in  the  span 
which  carried  it  over  and  across  the  trolley  wires,  but  in 
the  next  span  beyond.  It  could  not  have  come  in  contact 
with  the  trolley  wires  had  not  the  fastening  of  the  telephone 
wire  to  its  pole  become  so  loosened  that  the  wire  slipped, 
and  the  portion  over  the  trolley  wires  sagged,  so  as  to  bring 
it  in  contact  with  the  trolley  wires. 

There  was  a  special  verdict,  and  judgment  for  the 
plaintiff.     The  defendant  appeals. 

Miller,  Noyes  &  Miller,  for  appellant. 

Moritz  Wiitig  and  W.  J.  Turner,  for  respondent, 

Newman,  J.  (after  stating  the  facts) :  Errors  are  assigned 
as  follows:  (1)  In  the  admission  of  testimony;  (2)  in  deny- 
ing defendant's  motion  for  a  nonsuit,  and  in  refusing  to 
grant  a  new  trial ;  (3)  in  refusing  to  submit  to  the  jury  ques- 
tions proposed  by  the  defendant  for  special  verdict;  (4)  in 
the  charge  to  the  jury. 

The  negligence  which  is  alleged  and  claimed  against  the 
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defendant  is  its  omission  to  place  guard  wires  over  ita 
trolley  wires  in  such  a  way  as  to  prevent  the  telephone 
wires,  in  case  of  their  falling  from  any  cause,  from  falling  up- 
on and  coming  in  contact  with  the  trolley  wires.  It  is  claimed 
that  the  defendant  owes  the  duty  to  the  public  to  guard  it 
from  the  effect  of  accidents  which  may  happen  to  the  tele- 
phone wire  which  it  neither  owns  nor  controls.  The  «mploj* 
ment  of  electricity  to  propel  cars  along  railway  tracks  io 
cities  is  of  recent  institution.  It  may  well  be  that  the 
dangers  attending  its  use  in  that  function,  and  the  beet 
modes  of  guarding  against  accident  in  its  use,  are  not  yet 
fully  known  and  understood.  Many  of  the  phenomena, 
and  the  possibilities  of  danger  attendant  upon  such  use, 
are  still  subjects  of  question  and  experiment.  But  not- 
withstanding this  condition  of  imperfect  knowledge,  the 
law  permits  this  mysterious  and  dangerous  power  to  be  used 
for  locomotion  in  the  streets  of  cities.  It  is  lawfully  there. 
No  doubt  it  is  the  duty  of  the  defendant  to  use  such  cus- 
tomary and  approved  appliances  as  are  known  and  used 
in  the  business  of  operating  electric  railways.  So  far  as 
reasonable  knowledge,  in  the  present  state  of  the  science 
and  the  practical  use  of  electricity  as  a  motive  power  for 
street  railways,  and  reasonable  foresight,  can  go,  it  is  bound 
to  guard  tlie  public  against  the  perils  attendant  upon  this 
use  of  electricity.  But  it  is  liable  only  for  what  is  known 
as  reasonable  care.  The  present  state  of  the  science,  and 
the  present  practical  knowledge  of  the  most  practical  and 
effectual  means  and  methods  of  guarding  against  such 
perils  as  are  incident  to  its  use,  are  a  most  important  ele- 
ment in  the  question  of  what  is  reasonable  care.  In  the 
present  condition  of  the  science  and  of  the  practical  knowl- 
edge on  the  subject,  it  cannot  be  said,  as  matter  of  law, 
what  method  of  guarding  the  wires  shall  be  required,  nor 
whether  any  guard  shall  be  required;  for  it  is  not  known 
to  the  law  that  any  method  now  known  will  prove  effective. 
But  it  is  a  question  for  the  jury,  under  all  the  factR  in  the 
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0  determine  whether  the  method  actually  used  was 
^nt.     The  trial  court  treated  this  question  as  one 

He  ipstructed  the  jury,  in  effect,  that  guard  wires 
over  the  trolley  wires  is  the  approved  method  of 
ting  the  telephone  wire  in  such  places  and  refused 
mit  to  the  jury,  in  the  special  verdict,  the  following 
3n  proposed  by  the  defendant:  ''Did  the  defendant, 
construction  and  operation  of  the  street  railway  in 
on,  exercise  such  care  and  prudence  for  the  safety 
tons  using  the  highway  as  men  of  ordinary  intelligence 
rudence  engaged  in  operating  the  railway  in  question 
have  exercised  at  the  place  in  question?"  The 
ction  virtually  took  the  question  of  the  defendant's 
ence  from  the  jury.  The  refusal  to  submit  the  ques- 
aked  withdrew  it  altogether  from  the  jury.  The 
on  of  the  defendant's  negligence  is  always  for  the 
unless  the  negligence  is  so  clear  upon  the  evidence 
itelligent  minds  cannot  fairly  form  different  conclu- 
upon  it.     This  question  was  a  proper  one  to  be  sub- 

1  in  a  special  verdict.  It  related  to  a  material  issue 
t  and  one  upon  which  the  case,  in  a  large  measure, 
i.  Both  the  charge  upon  this  point  and  the  refusal  to 
it  this  question  were  error.  This  is  in  no  way  inconsist- 
th  what  was  decided  in  State  ex  rel.  Wis.  Tel.  Co.  \. 
sviUe  St.  R.  Co.,  87  Wis.  72.  That  case  was  on  demur- 
complaint.    The  action  was  mandamus  to  compel  the 

iy  company  to  put  guard  wires  above  its  trolley  wires 

ssings.     An  ordinance  of  the  city  required  it.     The 

!aint  alleged  the  ordinance,  and  that  guard  wires  are 

•oper  and  approved  method  to  prevent  danger  from 

lling  of  the  telephone  wires  upon  the  trolley  wires. 

facts  were  admitted   by   the  demurrer.     The   case 

way  involved  the  decision  of  the  question  whether 

.  wires  are  the  proper  method,  or  whether  it  is  negli- 

to  omit  the  guard  wires. 

B  claimed  that  plaintiflF's  accident  was  caused  directly 
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by  contact  with  telephone  wire  belonging  to  the  telephone 
company,  and  neither  owned  nor  controlled  by  the  defend- 
ant|   and  in  a  street  to  which  its  system  did  not  extend. 
More  remotely,  it  is  supposed  to  have  been  caused  by  the  fall- 
ing  of  the  telephone  wire  upon  the  trolley  wires,  which 
became  a  live  wire  by  such  contact.  There  would  be  no  claim 
against  the  defendant  unless  it  could  be  shown  that  the  tele- 
phone  wire  was  alive  with  electricity  communicated  to  it  by 
the  trolley  wires.   The  defendant  may  be  liable  for  the  result, 
if  its  omission  to  guard  its  wires  was  negligence,  and  if  that 
negligence  was  the  proximate  cause  of  the  plaintiff's  dam- 
ages.   The  real  first  cause  of  the  accident  is  in  doubt.    The 
real  test  of  the  defendant's  liability  for  the  plaintiff's  acci- 
dent is  whether  the  omission  to  guard  its  wire,  that  being 
found  by  the  jury  to  be  negligence,  was  the  proximate  cause 
of  the  accident.    The  negligence  is  not  the  proximate  cause 
of  the  accident  unless,   under  all  the  circumstances,  the 
accident  might  have  been  reasonably  foreseen   by  a  man 
of  ordinary  intelligence  and  prudence.     It  is  not  enough 
to  prove  that  the  accident  is  the  natural  consequence  of  the 
negligence.     It  must  also  have  been  the  probable  conse- 
quence.   Atkuisoii  V.  Goodrich  Transp.  Co.,  60  Wis.  141, 163; 
Barton  v.  Pepin  Co.  Agr.   Soc,  83  Wis.  19.     This,  too,  is 
always  a  question  for  the  jury  where  the  evidence  is  not 
clear,  or   the  proper  inference   from  undisputed   evidence 
may  be  in  doubt.  The  defendant  asked  to  have  this  question 
submitted  in  the  special  verdict.     This  was  refused;  no 
instruction  was  given  relating  to  this  element  in  the  question 
of  proximate  cause.    The  defendant's  proposed  question  was 
as  follows:  "  Ought  men  of  ordinary  intelligence  and  pru- 
dence, engaged  in  operating  the  street  railway  in  question, 
to  have  reasonably  expected  that  the  telephone   wire  in 
question  would  be  likely  to  come  in  contact  with  its  trolley 
wire  at  the  place  in  question  and  occasion  injury  to  per- 
sons lawfully  using  the  highway  crossed  by  said  telephone 
wire?"     The  refusal  to  submit  this  question,  in  a  proper 
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case,  has  been  held  by  the  court  to  be  error.  Atkinson  ▼. 
Qoadrieh  Trans.  Co.,  60  Wis.  141.  These  two  special 
qnestions,  which  the  trial  court  refused  to  submit,  cover 
the  whole  question  of  the  defendant's  liability.  Was  the 
defendant  negligent?  Was  the  negligence  the  (proximate) 
eaose  of  the  damages?  These  are  material  issuable  facts, 
tnch  as  a  party  has  the  right,  under  the  statute,  to 
require  to  be  submitted  in  a  special  verdict.  They  should 
have  been  submitted,  at  least  in  substance. 

The  charge  of  the  trial  court  was  long  and  copious.  It 
contained  a  long  and  able  disquisition  upon  the  subject  of 
the  uses  and  purposes  of  highways,  and  of  the  rights  of 
travelers  to  free  and  unobstructed  passage  therein.  He  said : 
**  The  public  have  the  right  to  the  free  and  unmolested  and 
unobstructed  use  of  the  jBtreets,  and  no  person  has  the 
right  to  hinder  and  prevent  the  use  of  the  streets  for  the 
purpose  of  travel,''  and  much  more  to  the  same  purpose.  It 
would  be  all  very  well  in  a  case  where  questions  of  that 
nature  were  involved.  But  in  this  case  it  tended  really  to 
keep  out  of  sight  and  obscure  the  real  point  in  controversy. 
Both  the  telephone  company  and  the  defendant  had  a 
perfect  legal  right  to  have  their  wires  over  the  streets. 
They  were  no  legal  obstruction  of  the  streets.  The  point 
involved  in  relation  to  them  depended  on  entirely  different 
considerations.  It  was  whether  the  defendant^  was  negli- 
gent in  permitting  the  telephone  wire  to  fall  upon  its 
wires.  This  part  of  the  charge  went  upon  the  mistaken 
theory  of  the  case,  and  was  very  likely  to  mislead  the  jury 

by  distracting  attention  from  the  point  of  stress  in  the  case. 

...         .         .         .         .... 

For  the  errors  mentioned,  the  judgment  must  be 
reversed.  The  judgment  of  the  Superior  Court  of  Milwau- 
kee county  is  reversed,  and  the  cause  remanded  for  a  new 


Note  ^See  note  to  McMuHan  t.  Ediaon  BUee.  lUum,  Co,,  post. 
This  caae  is  cited  in  Denver  C<m9ol.  Eleo.  Co,  t.  Simpson,  ante,  p.  278. 
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Aldert  E.  Hector  v.  Boston  Electric  Light  CoKPAinr. 

Masaachuitetta  Supreme  Judicial  Courts  June  M£,  1894» 

(161  Mass.  658.) 
Injury  from  ELBcmuc  shock. 

An  electric  light  company,  because  it  permits  a  telephone  oompany  to 
maintain  its  wires  upon  a  standard  erected  by  the  electric  light  company 
upon  the  roof  of  a  building,  to  which  roof  it  has  right  of  acceos  throng 
the  building,  is  under  no  obligation  to  so  locate  and  insulate  its  wim 
when  they  cross  the  roof  of  another  building,  to  which  it  has  no  right  cl 
access,  as  to  not  endanger  employes  of  the  telephone  company  when  by 
the  usual  route  over  said  last  named  roof  approaching  said  standard  te 
the  purpose  of  placing  wires  thereon. 

Whether  or  not  an  exi)erienced  lineman,  who  in  the  daytime,  when  stand- 
ing upon  a  copper  roof  which  he  knew  was  a  conductor  of  electricity, 
unnecessarily  stooped  under  a  group  of  electric  wires,  which  he  saw  and 
knew  might  be  dangerous,  without  noticing  another  group  of  win^ 
near  by  and  in  plain  sight ;  in  consequence  of  which  conduct  his  hand 
came  in  contact  with  an  electric  light  wire  at  a  place  where  the  insula, 
tion  was  burned  off,  and  was  injured, —  was  guilty  of  oontribatoiy 
negligence  so  as  to  bar  recovery,  qucere, 

Massachusetts  Public  Statutes,  chapter  109,  section  12,  and  Statutes  of 
lb83,  chapter  221,  construed  and  held  inapplicable  to  the  case  at  bar. 

Appeal  by  defendant  below  from  judgment  of  Superior 

Court,  SufiFolk  county. 
Facts  stated  in  opinion. 

S,  L.  Whipple  and  IF.  M.  Noble,  for  plaintiflF. 

E.  W.  Burdett  and  C.  A,  SnoWy  for  defendant. 

Field,  C.  J. :  .  .  .  The  plaintiflF  was  a  lineman  of 
the  New  England  Telegraph  and  Telephone  Company,  and 
went  upon  the  roof  of  the  building  No.  41  Temple  place, 
Boston,  called  the  Youth's  Companion  Building,  for  the 
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purpose  of  affixing  a  telephone  wire  to  a  standard  erected 
upon  the  roof  of  the  building  No.  45  Temple  place,  which 
adjoined  No.  41  on  the  side  towards  Washington  street.  It 
was  intended  that  this  wire  should  run  from  West  street  to 
this  standard,  and  thence  should  swerve  slightly  towards 
Washington  street,  and  pass  across  Temple  place.  He  was 
injured  while  on  the  roof  of  No.  41,  by  his  left  hand  coming 
in  contact  with  a  wire  belonging  to  the  defendant,  through 
which  an  alternating  electric  light  current  was  being  trans- 
mitted. This  electric  light  wire  ran  over  the  southeasterly 
oomer  of  the  building  on  which  he  was,  and  at  the  point 
where  the  plaintiff's  hand  came  in  contact  with  it  was 
about  25  feet  from  the  corner.  The  wire  formed  one  side 
of  an  alternating  electric  light  circuit ;  the  other  wire  of 
the  circuit  running  parallel  with  it,  and  at  a  distance  of 
seventeen  and  a  half  inches  from  it.  No  wires  of  any 
kind  were  attached  to  the  roof  of  No.  41  Temple  place;  and 
the  roof  was  clean,  smooth  and  unobstructed  by  anything 
except  a  scuttle  near  the  back  part  of  it,  a  skylight  near 
where  the  plaintiflF  fell,  and  two  or  three  other  skylights 
near  the  rear  of  the  roof.  The  roof  of  the  building  No. 
45  Temple  place  was  about  twenty  feet  below  the  roof  of 
the  building  No.  41,  and  each  was  a  flat,  or  nearly  flat, 
roof.  Near  the  centre  of  the  roof  of  No.  45,  the  defend- 
ant, which  is  a  corporation  engaged  in  the  business  of  fur- 
nishing electric  light  and  power  in  the  city  of  Boston,  had 
erected  a  standard  about  twenty-five  feet  in  height, 
on  which  were  three  cross  arms,  running  horizon- 
tally and  at  right  angles  with  the  line  of  Temple  place. 
This  standard  was  used  for  the  purpose  of  supporting  vari- 
ous wires  which  were  attached  to  it,  and  ran  from  it  to  two 
other  fixtures  on  the  other  side  of  Temple  place.  The  high- 
est cross  arm  was  about  five  feet  long,  and  had  on  it  four 
glass  insulators,  placed  seventeen  and  one-half  inches 
apart,  attached  to  which  were  four  arc  electric  light  wires. 
The  next  lower  cross  arm  was  placed  two  feet  below  this, 
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was  about  eight  feet  in  length,  and  had  upon  it  six  insu- 
lators, placed  at  the  same  distance  apart,  to  which  wen 
attached  electric  light  wires.  The  two  insulators  next  to 
the  upright  post,  one  on  each  side,  had  attached  to  them 
the  two  alternating  electric  light  wires,  and  the  remainder 
of  ihe  insulators  had  attached  to  them  four  arc  electric  light 
wires.  The  lowest  cross  arm  was  placed  about  one  foot 
and  one-half  below  the  middle  cross  arm,  was  about  twelve 
feet  in  length,  and  had  on  it  ten  insulators,  placed  twelTB 
inches  apart,  to  which  were  attached  ten  wires,  not  electric 
light  wires,  of  which  at  least  six  were  telephone  wires.  All 
the  wires  attached  to  this  standard  ran  northeasterly  across 
Temple  place,  above  the  southeast  corner  of  the  roof  of  No. 
41,  to  two  fixtures  on  the  other  side  of  Temple  place, 
placed  on  the  buildings  No.  24  and  34.  All  the  arc  electric 
liglit  wires  ran  to  a  standard  on  No.  24,  and  the  two 
alternating  electric  wires  on  the  middle  cross  arm,  and  the 
telephone  and  other  wires  on  the  lowest  cross  arm,  to  a 
standard  on  No.  34.  The  wires  thus  starting  from  the  same 
standard  on  No.  45,  as  they  crossed  over  the  corner  of  the 
roof  of  No.  41,  diverged,  and  formed  two  distinct  groups 
of  wires,  which,  for  convenience,  are  called  the  first  and 
second  groups ;  the  wires  running  to  No.  24  constituting 
the  first  group,  and  those  running  to  No.  34  the  second 
group.  The  point  at  which  the  second  group  of  wires 
crossed  the  side  of  the  roof  of  No.  41  next  to  No.  45,  was 
distant  from  the  southeast  corner  of  the  roof  of  No.  45 
about  fifteen  feet,  and  the  point  where  the  first  group 
crossed  this  side  was  distant  from  the  same  comer  about 
twenty  feet ;  so  that  there  was  a  distance  of  about  five  feet 
between  the  two  groups  on  the  side  of  the  roof  of  No.  41, 
next  to  No.  45.  Between  the  place  where  these  wires 
crossed  the  side  of  the  roof  of  No.  41,  next  to  No.  45,  and 
the  rear  of  the  roof  of  No.  41,  there  was  a  distance  of  about 
seventy  feet,  and  there  was  no  obstruction  of  any  kind  on 
this  part  of  the  roof  except  two  chimneys,  each  four  feet  in 
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width,  nor  was  there  any  wire ;  and  any  one  might  have  gone 
on  any  portion  of  that  part  of  the  roof,  and  looked  down 
upon  the  roof  of  No.  46,  without  encountering  any  danger. 
The  first  group  of  wires,  as  they  crossed  above  the  corner 
of  the  roof  of  No.  41,  were  at  distances  varying  from  four  to 
six  feet  above  the  roof;  the  two  alternating  electric  light 
wires,  which  were  in  the  second  group,  were  at  a  distance 
of  about  two  feet  and  a  half  above  the  roof,  and  the  tele- 
phone and  other  wires  running  from  the  lowest  arm  of  the 
fixtures  on  No.  45  were  about  one  foot  below  the  alternat- 
ing electric  light  wires. 

The  plaintiff,  at  the  time  of  the  accident,  was  at  work, 
with  others,  for  the  telegraph  and  telephone  company,  in 
stringing  a  telephone  wire  from  the  top  of  a  building  in 
West  street  to  the  standard  on  No.  45  Temple  place,  and 
thence  to  a  fixture  on  the  top  of  a  building  on  the  other 
side  of  Temple  place.  He  was  told  by  the  foreman  to  go 
upon  the  building  No.  45  Temple  place,  and  attach  this 
wire  to  the  standard  there.  He  went  up  through  the 
building  No.  29  Temple  place,  called  the  '*  Warron  Build- 
ing," and  out  upon  the  roof  of  that  building;  thence  across 
the  intervening  roofs  to  the  roof  of  No.  41.  There  were 
no  steps  or  other  means  provided  for  getting  from  the  roof 
of  No.  41  to  the  roof  of  No.  45,  and  there  was  no  ladder  or 
rope  on  the  roof  which  could  be  used  for  this  purpose. 
There  was  access  to  the  roof  of  No.  41  through  the  building 
No.  41,  and  also  access  to  the  roof  of  No.  45  through  the 
building  No.  45.  The  plaintiff,  after  getting  upon  the 
roof  of  No.  41,  and  after  calling  to  a  fellow  workman  in  the 
street  to  come  up  on  the  roof  of  No.  45,  went  to  look  over 
the  side  of  the  roof  of  No.  41,  to  see  how  he  could  get  down 
upon  the  roof  of  No.  45.  He  was  looking  over  the  side  of  the 
roof  on  to  the  roof  of  No.  45,  and  was  stooping  down  —  he 
had  to  stoop  down  to  clear  a  large  bunch  of  the  wires — when 
he  felt  a  current  of  electricity  go  through  him,  and  he 
remembered  nothing  more.     The  plaintiff  was  found  lying 
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under  the  first  group  of  wires,  with  four  of  his  finger:^  burnt, 
and  a  wound  upon  the  side  of  his  head,  where  the  hair 
was  burnt  off.  The  nearer  of  the  two  alternating  electric  lighl 
wires,  as  one  approached  them  going  towards  the  side  of  the 
roof,  had  upon  it  some  pieces  of  burnt  flesh,  which  showed 
where  the  plaintiff  had  touched  the  wire;  and  the  insola- 
tion of  the  wire,  where  it  appeared  the  plaintiff  had 
touched  it,  was  worn  off.  The  plaintiff  had  had  a  long 
experience  with  electrical  apparatus  —  was  familiar  with 
all  kinds  of  electrical  wires,  and  the  proper  methods  of 
handling  them,  and  the  dangers  attendant  upon  the  busi- 
ness. He  testified  "  that  he  knew  the  general  character  of 
the  structures  used  by  the  various  companies  in  the  prose- 
cution of  their  business  in  Boston ;  that  the  Boston  Electric 
Light  Company  has  a  structure  of  a  peculiar  color  of  its 
own,  and  that  the  fact  last  referred  to  was  common  knowl- 
edge among  all  linemen;  that  the  telephone  company  had 
structures  of  a  different  color  from  that  of  the  Boston  Elec 
trie  Light  Company;  that  the  color  of  the  structures  used 
by  the  other  companies  in  Boston  also  differed  from  the 
color  of  the  structures  of  the  Boston  Electric  Light  Com- 
pany; that  linemen,  if  they  were  close  enough  to  see  the 
color  of  a  structure,  could  easily  tell  whether  it  belonged 
to  one  company  or  another;  that  in  the  prosecution  of  his 
work  as  a  lineman,  he  had  occasion,  in  Boston,  to  go  on  to 
roofs  which  were  crossed  by  all  sorts  of  wires,  and  to  go  upon 
structures  which  had  all  sorts  of  wires;  that  on  the  struc- 
ture on  No.  45  Temple  place  he  would  not  have  been  sur- 
prised to  find  thereon  electric  light,  telephone,  telegraph 
police  signal  and  other  wires;  the  telephone  wires  were 
sometimes  insulated,  and  sometimes  not  insulated." 

It  appeared  that  the  alternating  electric  light  wires  did 
not  resemble  any  wires  used  by  other  companies,  except 
the  police  signal  wires.  The  plaintiff  testified,  in  sub- 
stance, that  he  noticed  a  big  bunch  of  wires,  by  which  he 
must  have  meant  the  first  group,  but  that  he  did  not  recol- 
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lact  noticing  the  others.     All  he  remembered  was  that 
there  was  a  big  body  of  wires,  and  that  he  had  to  stoop  in 
order  to  clear  them ;  he  cleared  them  and  went  to  the  edge 
of  the  roof  and  looked  down;  that  he  could  not  say  whether 
there  were  any  wires  on  his  left  or  not;  that  he  noticed 
that  there  were  different  kinds  of  wires  on  the  roof,  after 
he  got  on  to  it ;  that  the  only  safe  rule  to  follow  was  to 
treat  every  wire  as  dangerous;  that  he  was  very  careful 
not  to  touch  any  wire  on  the  roof,  because  he  was  liable  to 
get  a  shock ;  that  even  telegraph  or  telephone  wires  some- 
times got  across  wires  having  a  dangerous  current,  and 
became  dangerous;  and  that  the  roof  on  which  he  was 
standing  was  a  copper  roof,  which  was  a  conductor,  and 
made  what  is  called  a  '' groimd.''    It  was  admitted  that 
the  defendant  was  transmitting  through  these  alternating 
wires  an  electric  current  of  one  thousand  volts,  which  was 
dangerous  under  certain  conditions.    But  it  was  contended 
that  to  make  such  a  current  dangerous  the  person  touching  a 
wire  must  be  **  grounded,''  as  it  is  called;  that  is,  be  con- 
nected with  the  earth  by  substances  that  are  conductors  of 
electricity,  while  the  other  wire  of  the  circuit  must  be 
grounded  at  the  same  time. 

The  accident  happened  in  the  morning  of  March  10, 
1890,  when  it  was  broad  daylight.  The  jury  found,  in 
answer  to  a  question  submitted  to  them,  that  the  plaintiff, 
at  the  time  of  the  injury,  was  upon  the  roof  of  No.  41 
Temple  place  by  the  implied  permission  or  license  of  a 
person  having  authority  to  grant  such  permission  or 
license.  The  presiding  justice  ruled  that  the  plaintiff 
could  not,  under  his  declaration,  ''  claim  that  the  defend 
ant  was  unlawfully,  or  without  right,  maintaining  the 
alternating  wires  in  the  position  in  which  they  were  at  the 
time  of  the  accident;  reserving,  however,  to  the  plaintiff, 
the  right  to  claim  that  the  defendant  negligently  main- 
tained said  wires  in  such  position.''  He  also  ruled  that 
VOL.  V— 20. 


306  AMERICAN  ELECTRICAL  CASES,      [vol.  8 

Hector  v.  Light  Go. 

' '  there  was  no  evidence    of    any   invitationi   express  or 
implied/'  held  out  to  the  plaintiff  by  the  owners  of  he 
building  No.  41,  and  no  evidence  of  any  preparation  or 
adaptation  of  the  building  by  the  owners  for  the  plaintifT's 
use,   and  that,  ''  if  the  plaintiff  was  a  mere  licensee,  the 
defendant,  if  liable  at  all,  was  not  liable  for  mere  omission 
on  its  part  to  exercise  reasonable  care  as  to  the  position  or 
condition  of  the  wire  which  caused  the  plaintiff's  injury, 
but  would  be  liable  only  for  acts  of  commission/'  but 
refused  to  rule  that  there  was  no  evidence  of  any  such  act 
of  commission.    He  also  ruled  ''that  a  mere  licensee,  going 
upon  another  man's  land,  must  take  the  premises  as  he 
finds  them,  subject  to  all  their  concomitant  conditions  and 
perils,   and  that  if  the  plaintiff  was  a  mere  licensee,  in 
order  to  recover,  he  must  show  some  change  or  alteration  ia 
the  condition  of  the  premises,  or  wire  thereon,  whereby  in- 
jury may  arise  to  persons  being  upon  the  roof  in  question 
and  that  such  change  or  alteration  occurred  during  the  exist- 
ence of  the  license  in  question,  and  that  the  plaintiff  had 
no  notice  of  such  change  or  alteration."     He  also  ruled 
that  if  the  plaintiff  was  on  the  roof  of  the  building  No  41 
as  a  trespasser,  upon  the  evidence  in  this  case,  he  would 
not  be  entitled  to  recover.     If  the  plaintiff  was  a  licensee, 
he   stated   the    law    as    follows:    ''The    law    is  that  as 
between  a  licensee  and  the  owner  of  the  premises,  where,  as 
against  the  owner  of  the  premises,  he  is  a  mere  licensee, 
he  has  to  take  the  premises  in  the  condition  in  which  he 
finds    them.      He    occupies    them    as    a    licensee — ^pure 
licensee — at  his  own  risk,  unless,  perhaps,  in  the  case  of 
some  concealed  trap.      Now,   the  defendant   claims  that 
at  most  he  was  only  a  licensee,  if  he  was  that;  and  they 
claim  that  this  same  doctrine  which  applies  as  between 
the  licensee  and  the  owner  of  the  premises  applied  between 
the  plaintiff  and  themselves,  as  the  owners  and  maintainers 
of  these  electric  wires.     That  is  what  they  claim.     And  so 
they  say  there  was  no  duty  from  them  to  the  plaintiff. 
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Now  the  plaintiflF  claims  something  more.  He  claims  there 
was  more  than  that;  that  whatever  might  be  his  relation 
to  the  owners  of  the  Youth's  Companion  building,  yet  that 
he  was  on  that  building  by  the  permission  of  the  owners^  so 
that  he  was  not  a  trespasser,  was  not  there  unlawfully,  and 
that  then,  as  between  him  and  the  defendants,  a  new  ele- 
ment enters.     The  plaintiff  claims   that  the    defendant 
placed  the  electric  light  wires  on  the  building  in  Temple 
place,  where  they  were  when  plaintiff  was  injured,  and  had 
full  control  of  them  at  that  time  (that  is,  the  defendant  had 
full  control  of  them  at  that  time)  ;  that  through  some  of 
these  wires,  thus  placed,   there  passed,  in  their  ordinary 
and  daily  use,  alternating  currents  of  electricity,  which, 
under  such  conditions  as  were  liable  to  happen,  and  might 
reasonably  be  expected  to  occur,    became  dangerous  to 
human  life  and  safety;  that  this  was  known,  or  reasonably 
ought  to  have  been  known,  to  the  defendants  and  its  ser- 
vants who  put  up  and  had  charge  of  the  wires;  that  there 
were  also  telegraph  wires  and  telephone  wires,  with  the 
defendants'  knowledge  and   express  or  implied  consent, 
attached  to  the  same  standard  to  which  the  wires  of  the 
defendant  were  attached,  and  at  this  place  ran  near  the 
defendants'   wires;  and  that  the  defendant  and    its  ser- 
vants knew,  or,  with  the  exercise  of  ordinary  prudence 
and  attention,  would  have  known,  that  the  servants  of  the 
telephone  and  telegraph    companies,    whose   wires   were 
attached  as  aforesaid,  would,  in  the  usual  course  of  their 
duty  and  employment,    have    occasion   to  come   to  said 
standard,  and  in  close  proximity  with  defendants'  said 
wires,   and  that  the  natural    and   probable   consequence 
might  be  that,  unless  defendants  used  due  and  proper  care 
in  respect  to  its  said  wires,   the  said  servants  of  the  said 
telephone  and   telegraph  companies,   while  in  the  usual 
course  of  their  employment  and  duty  as  aforesaid,  and 
though  in  the  use  of  due  care  themselves,  might  be  injured 
by  said  wireSi  and  the  electric  currents  thereof.     That  is 
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what  the  plaintiff  claims.  And  what  is  the  result?  If  the 
plaintiff  satisfies  you  that  these  claims  are  well  founded, 
and  that  plaintiff,  at  the  time  and  place  of  his  injury,  was 
a  servant  of  the  telephone  company,  was  lawfuUy  on  said 
building,  and  then  and  there  rightfully  acting  in  the  course 
of  his  employment,  and  where  the  defendants  ought 
reasonably  to  have  anticipated  he  might  be,  then  the 
defendants  owed  him  some  duty  in  regard  to  their  said 
wires. '  *  That  duty  the  presiding  justice  afterwards  defined 
as  ''the  duty  to  use  reasonable  and  ordinary  care  in  respect 
to  the  condition  of  these  wires,  and  the  location  of  them. 
.  .  .  The  defendant  must  use  reasonable  and  proper 
care  in  the  kind  of  wire  it  uses,  in  the  care  it  takes  of  it 
while  in  use,  and  in  regard  to  the  location  in  which  they 
maintain  it." 

Under  this  statement  of  the  law,  the  claim  of  the  plaint- 
iff was,  in  effect,  that  the  alternating  electric  light  wires 
were  not  properly  insulated ;  that,  at  the  particular  place 
where  the  plaintiff  touched  one  of  them,  the  insulation  had 
been  carelessly  allowed  to  be  worn  off ;  and  that  the  wires 
were  placed  in  a  position  so  near  to  the  roof  that  a  person 
on  the  roof  would  naturally  come  in  contact  with  them. 
The  jury  must  have  found  that  there  was  a  license  or  per- 
mission given  by  the  defendant  to  the  telegraph  and  tele- 
phone company  to  attach  its  wires  to  its  standard  on  the 
building  No.  45  Temple  place.  The  principal  questions 
argued  are  whether  the  defendant  owed  the  telegraph  and 
telephone  company  and  its  servants  any  duty  in  regard  to 
the  proper  insulation  or  position  of  its  wires  at  the  placa 
where  the  wires  ran  over  the  roof  of  the  building  No.  41, 
and,  if  it  did,  whether  the  plaintiff,  in  going  to  the  side  of 
the  roof,  as  he  did,  to  look  down  upon  the  roof  of  No.  45, 
for  the  purpose  of  finding  out  how  he  could  get  down  upon 
it,  was  in  the  exercise  of  due  care. 

The  first  prayer  of  the  defendant  for  instructions  raises 
the  question  whether,  upon  all  the  evidencOi  the  plaintiff 
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can  recover.  We  doubt  if  the  plaintiff  offered  sufficient 
evidence  that  he  was  in  the  exercise  of  due  care  at  the  time 
and  place  of  the  accident.  It  was  daylight,  the  wires  were 
visible,  and  the  plaintiff  knew  that  some  of  the  wires  might 
be  dangerous.  If  we  assume  that,  as  against  the  owner  of 
the  building  No.  41,  he  was  rightfully  on  the  roof  of  that 
building  for  the  purpose  of  going  down  upon  the  roof  of 
the  building  No.  45,  there  was  on  the  side  of  the  roof  a 
long  distance,  unobstructed,  over  which  he  could  have 
looked  down  with  safety.  The  plaintiff  could  look  down 
upon  the  roof  of  No.  45  in  his  own  way,  and  the  safe  place 
to  do  this  was  obvious.  Instead  of  selecting  a  safe  place, 
he  unnecessarily  stooped  under  some  wires  which  he  saw, 
and  knew  might  be  dangerous,  without  noticing  another 
set  of  wires,  lower  down,  which  were  in  plain  sight.  In 
eonesquence  of  this  conduct,  his  hand  accidentally  came  in 
contact  with  one  of  the  alternating  electric  light  wires  at  a 
point  where  the  insulation  was  worn  off,  and  he  received 
his  injury.  If  necessary  to  the  decision,  it  would  certainly 
deserve  consideration  whether  this  conduct  does  not  show 
an  unnecessary  exposure  to  a  danger  which  the  plaintiff 
knew,  or  ought  to  have  known.  See  Lothrop  v.  Fitchburg 
Railroad,  160  Mass.  423.  Without  determining  this  ques- 
tion, however,  we  are  of  opinion  that  the  defendant,  on 
the  evidence,  owed  no  duty  to  the  plaintiff  to  have  its 
wires  properly  insulated  at  the  place  where  he  received  his 
injury,  or  to  have  its  wires  at  that  place  supported  so  far 
above  the  roof  of  the  building  No.  41  that  the  plaintiff 
would  not  come  in  contact  with  them  when  on  that  roof. 
On  the  evidence  recited  in  the  exceptions,  the  most  favor- 
able inference  for  the  plaintiff  is  that  the  telegraph  and 
telephone  company  was  permitted  by  the  defendant  to  use 
its  standard  on  the  building  No.  45  Temple  place,  and 
that,  therefore,  the  plaintiff,  as  the  servant  of  the  telegraph 
and  telephone  company,  engaged  in  its  business,  had  an 
implied  license  from  the  defendant  to  go  upon  the  roof  of 
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this  buildingy  and  attach  telegraph  and  telephone  wires  to 
its  standard.     Whatever  may  be  the  duty  of  the  defendant 
towards  its  licensees,  it  must  be  confined,  we  think,  to 
licensees  when  acting  within  the  scope  of  the  license;  and 
the  defendant  had  no  reasonable  ground  to  expect  that  the 
servants  of  the  telegraph  and  telephone  company  would 
approach  this  standard  in  the  way  used  by  the  plaintiff. 
If  the  presumption  is  that  the  defendant  maintained  this 
standard  on  the  roof  of  the  building  No.  45  by  contract 
with  or  permission  of  the  owner  of  that  building,  the  infer- 
ence would  be  that  it  had  a  license  from  the  owner  to 
go  through  his  building,  upon  the  roof,  for  the  purpose  of 
reaching  the  standard,  and  attaching  wires  to  it;  and  this 
license  might  be  available  to  the  servants  of  other  com- 
panies which  were  permitted  to  use  the  standard,  if  the 
standard  was  erected  or  maintained  by  the  defendant  for 
the  use  of  other  companies  as  well  as  of  itself.     Doty  v. 
Gorman,  5  Pick.  487.     This  was  the  most  direct  way  of 
reaching  the  roof  of  No.  45,  and  was  the  way  provided  by 
the  owner  of  the  building  for  reaching  the  roof ;  and  there 
was  nothing  in  the  situation  of  this  and  the  adjoining 
buildings  indicating  that  the  roof  of  building  No.  41  was 
to  be  used  for  the  purpose  of  reaching  the  roof  on  No.  45. 
The  right  to  go  upon  the  roof  of  No.  41  for  this  purpose 
could  only  be  derived  from  the  owner  or  occupant  of  that 
building.     Whatever  may  be  the  duty  of  the  defendant,  in 
stringing  its  wires  over  the  roof  of  No.  41,  to  the  owner  of 
that  building  and  his  servants,  we  see  no  evidence  that  the 
defendant  intended  to  authorize  the  use  of  this  roof  by  the 
telegraph  and  telephone  company,  or  had  any  right  to  per- 
mit the  servants  of  that  company  to  go  upon  it.    Whatever 
duty,  on  the  evidence,  the  defendant  owed  to  the  plaintifT, 
as  servant  of  the  telegraph  and  telephone  company,  under 
its  license  to  that  company  to  use  the  standard  for  the  sup- 
port of  telegraph  or  telephone  wires,  this  duty  cannot  be 
held  to  extend  over  the  whole  circuit  of  the  defendant's 


MASSACHUSErrS,  1894.  811 

Hector  t.  Light  Co. 

▼ires;  and  the  defendant  is  not  required,  for  the  protection 
of  the  servants  of  the  telegraph  and  telephone  company,  to 
maintain  an  effectual  insulation  of  its  wires  over  other 
buildings  than  that  on  which  the  standard  was  placed,  at 
places  where  the  defendant  had  no  reason  to  expect  that 
the  servants  of  that  company  would  go  in  the  performance 
of  their  duties,  in  using  its  standard,  and  where  the 
defendant  had  neither  invited  nor  licensed  them  to  go. 

The  first  two  counts  of  the  declaration  are  at  common 
law.  The  third  count  is  under  Pub.  Sts.  c.  109,  sec.  12, 
and  St.  1883,  c.  221.  The  court  required  the  plaintiff  to 
elect  whether  he  would  rely  upon  the  first  and  second 
counts,  or  upon  the  third,  and  he  elected  to  rely  upon  the 
first  and  second.  As  the  exceptions  must  be  sustained, 
and  there  may  be  a  new  trial,  it  is  proper  to  notice  the  con- 
tention of  the  plaintiff  under  the  third  count,  as  in  the 
event  of  another  trial  the  plaintiff  may  rely  upon  that 
count.     Pub.  Sts.  c.  109,  sec.  12,  provides  that, 

"When  an  injury  is  done  a  person  or  to  property  by  the  posts,  wires,  or 
other  apparatus  of  a  telegraphic  line,  the  company  shall  be  responsible  in 
damages  to  the  party  injured,"  etc. 

St.  1883,  c.  221,  is  as  follows: 

*'  AU  provisions  of  law  granting  to  persons  and  corporations  authority  to 
erect,  lay  and  maintain,  and  to  cities  and  towns  authority  to  regulate 
telegraph  and  telephone  lines,  except  sections  sixteen  and  eighteen  of 
chapter  one  hundred  and  nine  of  the  Public  Statutes,  shall  so  far  as  appli- 
cable, apply  to  lines  for  the  transmission  of  electricity  for  the  purpose  of 
ligbting.- 

This  last  statute  relates  solely  to  the  authority  to  erect, 
lay  and  maintain  lines  for  the  transmission  of  electricity 
for  the  purpose  of  lighting,  and  to  the  regulation  of  such 
lines;  it  does  not  relate  to  the  liability  of  electric  light 
companies  for  injuries  received  by  any  person  from  the 
posts,  wires  or  other  apparatus  of  such  companies.  This 
renders  it  unnecessary  to  consider  whether  sec.  12  of  Pub. 
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Sts.  c.  109,  was  intended  to  include  injaries  receiyed  from 
an  electric  current  transmitted  through  wires.  It  has  been 
argued  that  this  could  not  have  been  intended  by  thii  8e^ 
tion,  as  telegraphic  currents  are  not  dangerous. 

In  the  view  we  have  taken  of  this  case,  the  questions 
arising  on  the  demurrer  need  not  be  determined. 

Ex4^eptum8  sustaimd. 

Note.— See  note  to  McMvUan  t.  Ediaon  EUc  mum.  CS9.»  potL 
Thii  case  is  oited  in  the  following  one. 


Edwabd  M.    Illingswobth  v.    Boston  Electric  Liqb 

Company. 

Massachusetts  Supreme  Judicial  Courts  June  SS»  lS94m 

(161  Mass.  588.) 
Injury  by  shock.— Lxabhjty  of  company.— Ck>NTBiBUT0BY  snu- 

OENCE.—  EyIDENOE. 


When  two  corporationSf  under  some  agreement  between  themaelveii 
the  same  structures,  owned  bj  one  of  them,  as  supports  for  sepacateliDei 
of  wire  used  by  each  for  the  transmission  of  dangerous  currents  of  deo- 
tricitj,  each  owes  to  the  other  the  dutj,  in  absence  of  any  agreemait 
on  the  subject  other  than  what  is  involved  in  the  permiasioii  of  tht 
owner  of  the  structures  to  the  other  corporation  to  use  them  in  common 
for  the  support  of  electric  wires,  on  paying  some  compensation,  to  exer- 
cise  reasonable  care  to  see  that  its  wires  are  kept,  so  for  as  is  praotioable, 
in  a  safe  condition,  at  such  places  as  the  servants  of  the  other  company 
are  expressly  or  impliedly  licensed  to  go  in  performing  their  duties  with 
reference  to  the  wires  attached  to  such  structures. 

Under  this  rule,  in  case  of  injuries  to  a  lineman  in  the  employ  of  the  city 
working  upon  its  fire  alarm  wires  by  electric  shock  wMle  on  a  fixture 
upon  which  were  partially  uninsulated  electrio  light  wires,  held  that  the 
question  of  negligence  was  improperly  withheld  from  the  jury. 

Question  of  contributory  negligence  also  held  proper  for  jury. 

Evidence  that  city  paid  part  of  expense  of  repairing  roof  of  another  bvQd- 
ing  upon  which  was  one  of  the  fixtures  of  the  electrio  light  oompaoyt 
held  competent  as  bearing  upon  the  point  that  there  was  an  anaage- 
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ment,  upon  oonridwrntion,  tot  nae  of  said  company's  structures  by  the 
dtj  for  its  fire  alarm  wires. 

r.  Boffcm  Eleetrie  Light  Co,,  ante,  p.  800,  cited  and  followed. 


Appeal  by  plaintiff  from  judgment  of  Superior  Court, 
Suffolk  coontj,  upon  a  verdict  directed  for  the  defendant. 

The  wires  of  the  defendant,  an  electric  light  company, 
were  fastened  to  the  arms  of  a  fixture  upon  the  roof  of  No. 
114  Sudbury  street  in  the  city  of  Boston,  about  twenty  feet 
above  the  roof.  The  fixture,  but  not  the  building, 
belonged  to  defendant.  Upon  another  arm  of  the  fixture, 
above  the  defendant's  wires,  were  the  wires  of  the  city  fire 
alarm  system.  Other  wires,  of  another  corporation,  were 
below  those  of  defendant.  The  plaintiff  was  in  the  employ 
of  the  city,  as  a  lineman  of  the  fire  alarm  department,  and 
aacended  the  fixture  through  defendant's  wires,  to  those  of 
the  city,  and  had  been  engaged  part  of  the  day  in  removing 
the  wires  of  the  fire  alarm  system  from  the  arm  of  the 
fixture. 

When  descending  through  the  wires  of  the  defendant, 
the  plaintiff's  pliers,  which  were  in  his  belt,  caught  on  one 
of  the  electric  light  wires.  The  plaintiff  reached  round 
with  one  hand  to  clear  the  pliers,  and  testified  that  he  must 
have  made  a  contact,  somewhere  or  other,  whereby  he 
received  a  shock  of  electricity  from  one  of  the  electric  light 
wires. 

8.  D.  Charles,  for  the  plaintiff. 

H.  N.  Sheldon  and  Charles  A.  Snow,  for  the  defendant. 

FiBLD,  C.  J. :  The  exceptions  recite  that  the  court  ruled 
that  there  was  no  evidence  for  the  jury,  and  ordered  a  ver- 
dict for  the  defendant.  The  questions  argued  relate  to  the 
liability  of  the  defendant  on  the  evidence,  under  Pub.  Sts. 
c.  109,  sec.  12,  and  St.  1883,  c.  221 ;  under  St.  1890,  c. 
404,  sec.  1 ;  and  at  common  law. 
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There  is  no  evidence  of  any  liability  under  Pub.  St.  a 
109,  sec.  12,  and  St.  1883,  c.  221.  JETedor  ▼•  BmIm 
Electric  lAght  Co.,  ante. 

We  have  no  occasion  to  consider  whether  it  was  the 
intention  of  St.  1890,  c.  404,  to  give  a  private  person  a 
cause  of  action  for  any  violation  of  the  first  section  of  that 
statute,  if,  in  consequence  of  such  violation,  such  person 
suffers  damage  in  his  person  or  property.  The  only  pro- 
vision of  that  statute  which,  it  is  contended,  applies  to  this 
case,  is  the  requirement  that  such  a  corporation  as  the 
defendant  should  suitably  and  safely  attach  its  wires  to 
strong  and  sufficient  supports,  ^^  and  insulate  them  at  all 
points  of  attachment.''  This  must  mean  at  the  points  of 
attachment  to  the  supports.  The  provision  probably 
relates  to  the  pins  or  insulators,  or  other  equivalent  devices 
by  which  electric  wires  are  usually  attached  to  supportSi 
There  is  no  evidence  recited  in  the  exceptions  of  any  defect 
in  the  insulation  of  the  wires  of  the  defendant  at  the 
points  of  attachment  to  the  support. 

There  was  evidence  of  '^  two  bad  joints  "  on  these  wires, 
about  twelve  or  fifteen  inches  from  the  frame,  to  one  arm 
of  which  the  defendant's  wires  were  attached.  These 
joints  were  **  not  taped  or  insulated."  '' The  rest  of  the 
wire  was  insulated."  We  infer  that  this  is  evidence  that 
these  joints  never  had  been  insulated  in  any  manner.  As 
the  evidence  was  that ' '  the  plaintiff's  hands  were  severely 
burned  by  the  electricity,"  it  was  competent  for  the  joiy 
to  find  that  the  plaintiff's  hands  had  touched  a  wire  or 
wires  of  the  defendant.  On  all  the  evidence  in  the  case 
we  think  they  might  have  found  that  his  hand  or  hands 
touched  the  defendant's  wires  at  one  or  both  of  the  joints 
where  the  wire  was  not  insulated.  It  was  true  that  a 
witness  for  the  defendant,  an  electrical  expert,  testified 
^'  that  this  accident  might  have  happened  if  the  wires  of 
the  defendant  had  been  in  as  good  condition  as  skill  and 
knowledge  could  have  made  them;"  but  the  jury  might 
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iTe  disbelieved  this  testimony,  or,  if  they  believed  it, 
ight  also  have  believed  that  although  such  an  accident 
it  possible,  under  certain  conditions,  if  the  wires  had 
len  properly  insulated,  yet  it  was  much  more  likely  to 
ippen  if  the  wires  were  not  insulated.  The  same  witness 
•tified  *'that  a  person  taking  hold  of  a  perfectly  insulated 
ire  would  not  receive  sufficient  electricity  to  injure  him." 
The  evidence  that  a  bill  was  rendered  by  the  defendant  to 
B  city  of  Boston,  and  was  paid  by  the  city,  ''  charging 
id  city  a  proportionate  part  of  repairing  the  roof  upon 
I  adjoining  building,  where  there  was  another  frame  of 
m  defendant,  and  from  which  the  wires  of  the  defendant 
id  said  city  extended  to,  and  were  fastened  upon,  the 
sfendant's  frame,  where  the  plaintiff  was  injured,"  we 
link  was  properly  admitted.  It  had  some  tendency  to 
low  that,  by  some  arrangement  between  the  defendant 
nd  the  city  of  Boston,  the  city  was  paying  a  part  of  the 
Kpenses  of  maintaining  the  structures  on  buildings  to 
rhich  the  wires  of  the  defendant  and  those  of  the  city  were 
ttached,  and  that,  therefore,  the  city  of  Boston  attached 
lie  wires  of  its  fire  alarm  service  to  the  defendant's  struc- 
ore  on  the  building  numbered  114  Sudbury  street,  where 
lie  accident  happened,  by  permission  of  the  defendant, 
nd  under  some  contract  or  arrangement  whereby  the  city 
ras  to  pay  the  defendant  something  for  the  maintenance 
f  such  structures.  The  question,  then,  is,  when  two  busi- 
less  corporations  or  two  persons,  under  some  agreement 
etween  themselves,  use  the  same  structures,  owned  by 
ne  of  them,  as  supports  for  separate  lines  of  wire  used  by 
ach  for  the  transmission  of  dangerous  currents  of  elec- 
ricity,what  is  the  duty,  at  common  law,  which  each  owes 
0  the  other  in  regard  to  the  care  each  must  take  to  have 
ts  wires  in  a  reasonably  safe  condition  at  or  near  the 
tmctures  where  the  servants  of  the  other  have  occasion  to 
;o  in  the  usual  course  of  business,  and  where  they  must 
ome  near  to,  or  in  contact  with,  the  wires?    Such  ser- 
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vantBy  when  so  employed,  are  more  than  mere  licensBMb 
taking  advantage,  for  their  own  benefit,  or  that  of  thrir 
employer,  of  the  passive  acquiescence  of  the  licensor.  U 
they  are  licensees  at  all,  the  license,  until  it  is  revoked,  ii 
coupled  with  an  interest.  The  two  corporations  or  penons 
have,  in  a  sense,  a  common  interest  in  the  maintenanoi 
and  use  of  the  structures  to  which  the  wires  of  each  ait 
attached ;  and  each,  we  think,  should  be  under  the  saiiie 
obligation  to  the  other  as  persons  having  oommon  rights 
in  a  place  or  passageway  are  under  to  one  another,  not 
negligently  to  place  a  dangerous  substance  on  the  oommoa 
territory,  where  it  reasonably  may  be  anticipated  that 
others,  having  common  rights,  may  be  injured  by  it.  TiM 
purpose  for  which  the  structures  are  used  renders  somt 
danger  from  electrical  currents  inevitable,  but  the  dangpt 
ought  to  be  made  as  small  as  is  practicable  by  the  ezerdii 
of  reasonable  care. 

In  the  absence  of  any  agreement  on  the  subject,  other 
than  what  is  involved  in  the  permission  of  the  owner  of  the 
structures  to  the  other  to  use  them  in  common  for  the  sajh 
port  of  electric  wires,  on  paying  some  cx>mpensation,  wi 
are  of  opinion  that  the  duty  of  the  owner  of  the  structure! 
is  to  exercise  reasonable  care  in  seeing  that  his  wires  aie 
kept,  so  far  as  is  practicable,  in  a  safe  condition,  at  such 
places  as  the  servants  of  the  other  are  expressly  or 
impliedly  licensed  to  go  in  performing  their  duties  wiih 
reference  to  the  wires  attached  to  such  structures.  Under 
this  rule  there  was  evidence  for  the  jury  that  the  defend- 
ant was  negligent  in  leaving  two  joints  of  its  wires  with* 
out  insulation,  within  twelve  or  fifteen  inches  of  the  frame, 
on  which  the  plaintiff,  in  the  course  of  his  duty,  as  a  pe^ 
son  employed  in  the  fire  alarm  service  of  Boston,  was 
required  or  expected  to  go.  We,  of  course,  express  no 
opinion  upon  the  liability  of  the  city  of  Boston  for  the 
condition  of  the  wires  of  its  fire  alarm  service. 

It  is  contended  that  the  plaintiff  took  the  risk,  or  that 
he  offered  no  evidence  that  he  was  in  the  exercise  of  due 


Her  ne  was  in  tne  exercise  ot  due  care,  we  tmcK,  was 
le  jtuy-  It  appears  that  the  wires  of  the  defendant 
insulated,  except  at  these  two  joints,  and  the  plaintiff 
oablj  may  have  expected  that  the  wires  about  the 
i  were  entirely  insulated;  and  we  canaot  say,  as 
ir  of  law,  that  he  was  negligent  in  not  seeing  the 
nilated  condition  of  these  joints.  It  does  not  neces- 
'  show  negligence  that  his  pliers  got  caught  on 
ler  wire,  although  this  may  have  been  the  cause  of 
Bjuiy.  It  was  not  necessarily  negligent  that  he 
ed  round  with  his  hand  to  clear  the  plier,  although  it 
be  that  by  this  movemeat  his  hand  was  extended  fur- 
[rom  the  post  to  which  the  arms  were  fastened,  which 
the  wires,  than  otherwise  he  would  have  extended  it. 
Knnot  say,  as  matter  of  law,  on  the  evidence,  that  Iiis 
or  hands,  in  this  movement,  did  not  touch  one  or 
of  the  joints,  and  that  this  was  the  cause  of  the  injury. 
e  exceptions  recite  that  "the  undisputed  evidence  was 
mere  contact  with  one  electric  wire,  even  though  bare 
oninsnlated,  would  caase  no  injury,  unless  other  con- 
ns supervened,"  but  there  is  no  contention  that  these 
■  conditions  do  not  often  occur.  The  fact  that  other 
outanoes  must  occur  to  render  contact  with  such 
I  dangerous,  if  it  be  true,  cannot  excuse  the  defend- 


318  AMERICAN  ELECTRICAL  CASES,     [vol  5 

Giraudi  v.  Improvement  Co. 


Giovanni  Giraudi  v.  Electric  Improvement  Compait 

OF  San  Jose. 

California  Supreme  Courts  April  6,  1895. 

(107  Cal.  lao.) 
Injuby  by  electbio  shock.— Negligence  and  contbzbutcist  not 

GENCE. 

Those  employing  a  dangerous  force  like  electricity,  not  generally  imte- 
stood,  are  required  to  use  very  great  care  to  prevent  injury  to  poBOoier 
property;  and  their  failure  to  raise  wires  sufficiently  high  onroofiN 
that  persons  having  occasion  to  go  there  would  not  come  in  owticl  witk 
them,  is  proof  of  negligence. 

Circumstances  held  to  not  establish  contributory  negligence  as  matter  c( 
law. 

Not  error  to  refuse  to  charge  jury  that  the  public  are  presumed  to  kaov 
enough  of  the  nature  of  electricity  to  avoid  the  dangers  which  mnil 
arise  from  its  practical  use. 

Appeal  by  defendant  from  judgment  of  Superior  Courty 
Sauta  Clara  county.     Facts  stated  in  opinion. 

John  E.  Richards  and  Richards  &  Welch,  for  appellant 

D.  W.  Harrington  and  Charles  Clark,  for  respondent 

Temple,  J. :  This  action  is  for  damages  for  injuries 
received  through  an  electric  shock  caused  by  the  negli- 
gence of  defendant. 

Plaintiff  was  employed  as  dish  washer  in  a  hotel  and 
restaurant  at  San  Jose,  kept  by  one  Lamolle.  The  house 
was  lighted  by  incandescent  lights,  furnished  by  defend- 
ant. The  wires  passed  over  the  house  from  the  southeast 
corner,  where  they  descended  from  the  Hensley  House  to 
the  apex  on  the  roof.  At  the  southeast  comer  it  was 
twelve  feet  above  the  roof.     At  the  ridge  of  the  roof  the 


land  lights,  and  carried  one  thousand  volts,  which 
reduced  at  the  transformer  to  fifty, 
e  wires  were  erected  while  plaintiff  was  employed  at 
LiamoUe  House.  Plaintiff  did  not  see  the  workmen 
I  them  over  the  roof,  but  saw  where  they  came  down 
lorth  wall. 

ter  the  wires  had  been  erected  plaintiff  waa  on  the  roof 
i  few  minutes,  to  assist  in  placing  Lamolle's  signs. 
was  at  the  aoutheast  corner  of  the  building,  and  one 
le  southwest  corner.  This  waa  in  the  daytime,  and 
the  only  occasion  on  which  plaintiff  had  been  upon 
oof  before  the  accident.  At  that  time  the  wires  were 
,  and  plaintiff  bad  no  reason  for  taking  note  of  them, 
there  is  no  evidence  which  tends  to  show  that  he  did 

He  got  upon  the  roof  then  at  the  same  point  as  upon 

light  of  the  accident,  about  three  feet  west  of  the  place 

which  the  wires  passed  down  from  the  roof  to  the 

iformer.     He  reached  the  roof  by  stepladders  tempor- 

placed  there  for  the  purpose. 

hen  the  wires  were  erected,  Lamolle  was  told  by  the 
:men  of  the  defendant  that  they  were  harmless,  and 
as  not  consulted  as  to  their  location,  nor  was  he  asked 
i  use,  if  any,  was  made  of  the  roof. 
te  accident  occurred  in  the   night   of  February  23. 
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cannot  be  expected  to  retain  at  all  times  a  complete  outline 
of  the  track,  and  because  in  the  hurry  of  their  work  they 
would  not  be  likely  to  keep  these  things  in  mind;  that  is, 
to  forget,  under  the  circumstances,  did  not  prove  absence 
of  ordinary  care.  (See  Dorsey  v.  Phillips,  etc.  Co.,  42  Wis. 
583.) 

And,  again,  the  wires  over  the  roof  were  covered  with 
insulating  material,  precisely  as  the  wires  in  the  house 
wore.  It  is  claimed  that  this  was  of  the  very  best  quality 
known,  and  that,  if  it  had  been  perfect,  it  would  ordinarily 
have  rendered  the  wires  harmless.  If  it  was  not  in  good 
condition,  it  was  the  fault  of  defendant,  and  plaintiff  can- 
not be  held  to  have  had  knowledge  of  its  dilapidated  con- 
dition. It  is  claimed  that  the  fact  that  the  wire  was  wet 
destroyed  the  insulation  for  the  time.  But  we  cannot 
presume  that  the  effect  of  moisture  upon  the  insulation  is 
a  fact  gonorally  known,  and  there  was  no  evidence  tending 
to  show  that  plaintiff  had  such  knowledge. 

It  is  also  suggested  that  plaintiff  grasped  the  wire  with 
such  force  that  in  its  wet  condition  the  insulation  was 
destroyed.  If  so,  this  would  not  prove  contributory  negli- 
gence, but  there  is  no  proof  of  this  except  that,  when  he 
was  found,  he  had  hold  of  the  wire.  His  testimony  is 
that  he  first  felt  the  shock  in  his  leg,  and  was  by  such 
shock  thrown  down  upon  the  wire.    His  case  luust  here  be 

judged  by  the  testimony  most  favorable  to  him, 

...  .  .  .  •••» 

3  Appellant  also  claims  error  in  refusing  two  instruc- 
tions asked  by  him,  and  in  giving  one  at  the  request  of 
plaintiff. 

Instruction  4,  which  was  refused,  is  as  follows: 
'*  With  reference  to  the  use  of  the  agencies  of  nature, 
such  as  fire,  steam,  gas  or  electricity,  the  court  instructs 
you  ihat  persons  employing  such  agencies,  and  introducing 
them  into  cities  in  the  form  of  commodities  for  the  public 
use,  while  held  to  a  considerable  degree  of  care  in  the  ser- 


commodity,  are  presumed  to  know  enough  of  the 
re  of  the  element  to  avoid  the  dangers  which  must 
'  out  of  its  practical  use.  The  duties  of  the  person 
ilying  the  community  [commodity?]  and  of  the  public 
g  it  are  reciprocal.  Each  may  depend  upon  t}ie  exer- 
by  the  other  of  such  ordinary  knowledge  of  the  char- 
*  of  the  community  [commodity?]  and  such  common 
lence  in  its  preseace  as  the  circumstances  of  the  time 
place  raquire." 

think  this  instruction  was  properly  refused.  The 
)  fact  that  some  persons  use  a  dangerous  agency  raises 
resumption  that  the  public  know  enough  of  its  nature 
roid  the  danger  which  must  arise  from  its  use;  and  the 
ic — aside  from  the  consumers  using  the  commodity — 

no  duty  to  those  introducing  it;  but,  on  the  other 
I,  it  is  the  duty  of  those  making  a  profit  from  the  use 
t  dangerous  an  element  as  electricity  to  use  the  utmost 

to  prevent  injury  to  any  class  of  people  composing  the 
lio  which  exists  in  any  considerable  numbers.  They 
t  protect  those  possessing  less  than  ordinary  knowledge 
le  character  of  the  commodity. 

ordiD&ry  knowledge  means  that  of  the  person  of  aver- 

intelligence,  the  rule  contended  for  would  leave  one- 
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was  not  required  to  exercise  more  care  than  is  usual  under 
similar  circumstances  among  careful  aud  prudent  persons 
of  the  class  to  which  he  belongs."  (Shearman  and  Bed- 
field  on  Negligence,  sec.  87. ) 

In  Mackay  v.  New  York  Cent.  R.  R.  Co.,  35  N.  Y.  75,  the 
court  said:  "'You  would  never  expect  the  same  care  and 
caution  from  the  mass  of  ignorant  laborers  that  is  exercised 
by  educated,  grave  philosophers.  The  mass  of  men  would 
not  expect  it^  and  the  law  that  requires  it  is  absurd.  He 
should  be  called  upon  for  such  care  only  as  a  man  in  his 
condition  in  life  would  ordinarily  exert  under  the  circum- 
stances. Does  not  a  juror  know  what  that  is  as  well  as  a 
judge?  The  ignorant  and  the  unwary  are  entitled  to  the 
protection  of  the  law,  as  well  as  the  wise  and  educated. 
There  is  little  justice  in  depriving  a  man  of  his  life  for  net 
exercising  more  care  than  his  capacity  will  allow  him  to 
exert.'* 

The  same  rule  is  applied  to  the  case  of  children,  lonatid 
and  the  blind.  Contributory  negligence  implies  fault  on 
the  part  of  the  person  injured.  Sometimes  it  is  negligence 
to  be  ignorant.     Such  was  not  the  case  here. 

The  fifth  instruction  asked  by  defendant  ought  to  have 
been  entirely  rejected.  A  portion  was  given;  of  this  the 
defendant  cannot  complain. 

At  the  request  of  plaintiff,  the  court  gave  the  following 
instruction : 

"What  constitutes  reasonable  care  must  be  judged  by 
the  circumstances  of  this  case,  of  which  you  are  the  judge. 
If  he  is  ignorant  of  the  danger  that  might  result  from  con- 
tact with  these  wires,  a  less  degree  of  care  was  demanded 
of  him  than  would  have  been  required  if  he  had  been 
informed  of  such  danger." 

This  is  also  complained  of  by  appellant.  As  applied  to 
the  facts  of  this  case,  I  think  it  correct. 

The  judgment  and  order  are  affirmed. 


Note.— See  note  to  McMuUan  ▼.  Edison  Elec.  lUum.  Co,  ^  post. 


Lkcbivee  of  the  Thomson- Houston  £lectbic  Com- 
r  ov  Nbw  York,  Appellant. 

db  gt^nme  Court,  Omerai  Term,  Pint  Department,  June,  ISOff, 
(pi  Hnn,  856.) 

IlUURT   BT  ZIXCTBIO  eHOOC 

Mo  H^it  oompaay,  obliged  to  oany  powerf nl  onrrentB  of  electricity 
Hi  wire*,  thus  landering  the  buaiiiMS  highly  d«ngerouB  unleai 
ed  with  CUB  &ad  skill,  is,  outside  of  any  oontcBotual  relation, 
t  to  nae  ordinary  oare  and  skill  to  prevent  injbry,  not  only  toward 
■bUo  nring  the  streets,  but  alao  with  respect  to  any  individual 
;ad  In  a  lawfnl  occupation  in  a  place  where  he  has  a  right  to  be. 
to  applied  to  oaae  where  a  roofer  while  at  work  upon  a  building 
the  otmuoe  of  which  was  a  otmverter,  need  to  change  a  high  to  a 
orioa  onrrant,  received  a  shook  and  consequent  injuries. 
M  tl>at  the  wires  were  improperly  insnlatedi  that  the  insulation  had 
(tf  In  five  places  from  wires  banging  below  the  converter  of  the 
rf  the  building;  that  at  one  point  there  was  a  bad  splice  entirely 
nlatrli  and  that  the  defective  insulations  were  old,  held  to  make 
pHma  faeie  case  of  negligenoe. 

M  <tf  DogUgenoe  and  contributoiy  n^ligenoe  held  properly  sub- 
itotbm  jury. 

«Ai.  from  judgment  of  Supreme  Court,  New  York 
T,  entered  upon  the  verdict  of  a  jury;  also  from  aa 
denying  motion  for  new  trial  upon  the  minutes. 
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of  New  York,  which  were  owned,  as  were  the  premises,  by 
one  McCaffrey.  There  was  upon  the  south  end  of  the 
cornice  an  iron  box,  a  converter  or  transformer,  used  to 
change  a  high  tension  electrical  current  of  1,000  volts  to  a 
low  tension  current,  maintained  and'  operated  by  the 
defendant.  The  cornice  was  two  feet  two  inches  wide,  and 
the  distance  between  the  converter  and  the  wall  was 
fourteen  and  one-quarter  inches.  The  space  between  the 
converter  and  the  westerly  edge  of  the  cornice  was  one  and 
three-quarter  inches.  The  converter  was  connected  by 
wires  to  a  cable  in  a  stand  pipe  coming  up  from  the  s^eet 
at  the  south  end  of  the  cornice.  These  wires  were  joined 
from  the  standpipe  to  two  fuse  boxes  upon  the  top  of  the 
converter,  the  primary  wires  hanging  between  the  con- 
verter and  the  wall  of  the  house. 

The  plaintiff  was  on  his  knees,  facing  south,  and  had  in 
his  hand  a  small  whisk  broom,  with  which  he  was  sweep- 
ing the  tin  roof  around  the  northeast  corner  of  the  con. 
verter;  he  received  a  shock  and  became  unconscious;  he 
was  found  with  his  clotlies  in  flames,  lying  upon  the  wiie^ 
between  the  converter  and  the  wall;  that  his  injuries  were 
serious  and  jusfafled  the  damages  as  reduced  by  the  court 
is  not  disputed;  neither  were  exceptions  taken  to  the 
admission  or  rejection  of  evidence,  nor  to  the  judge's 
charge,  the  defendant  urging  upon  this  appeal  questions 
relating  to  the  merits  of  plaintiff's  cause  of  action,  which 
are  presented  by  his  motion  to  dismiss  the  complaint  at  the 
close  of  the  plaintiff's  case,  and  after  the  verdict  by  the 
motion  for  a  new  trial  upon  the  ground,  among  others, 
that  such  verdict  was  against  the  weight  of  evidence. 

The  first  question,  therefore,  is,  had  the  plaintiff,  when 
he  rested,  made  out  a  prima  facie  case  of  negligence?  It 
appeared  that  the  wires  which  caused  the  damage  were 
exposed  to  contact  by  any  one  who  went  to  the  south  end 
of  the  cornice,  and  that  they  were  in  front  of  a  window 
hptween  the  wall  of  the  building  and   the  converter;  and 
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this  turrangement  of  the  box  and  wires  was  characterized 
by  an  electrician  who  went  to  the  place  of  the  accident  as 
improper.  The  evidence  also  tended  to  show  that  the 
wires  were  improperly  insulated,  the  insulation  haying 
worn  off  in  five  places  on  the  primary  wires;  that  at  one 
point  there  was  a  bad  splice  entirely  uninsulated,  and  that 
the  defective  insulations  were  old.  Such  evidence,  we 
think,  made  out  a  prima  facie  case  of  negligence,  because 
it  tended  to  support  two  grounds  relied  on  by  the  plaintiff, 
Tis.t  that  the  wires  were  improperly  placed,  without  safe- 
goards,  and  were  improperly  insulated. 

It  is  insisted  by  appellant  that  there  were  no  contractual 
relations  or  other  privity  between  plaintiff  and  defendant 
which  required  the  latter  to  protect  the  former  from  injury 
while  he  was  working  for  McCaffrey  and  while  he  was  on 
McCaffrey's  premises;  and  in  support  of  such  insistance 
onr  attention  is  called  to  the  well  settled  rule  that  in 
order  to  maintain  an  action  for  injury  arising  from  neglect 
it  must  appear  that  there  was  a  legal  duty  from  the  person 
inflicting  the  injury  to  the  person  on  whom  it  was  inflicted, 
and  that  such  duty  was  violated ;  that  mere  general  duty 
to  the  public  is  not  sufficient,  but  it  must  be  a  special  duty 
to  the  individual  injured.  Reliance  is  placed  upon  the 
cases  of  McAlpin  v.  Powell  (70  N.  Y.  130) ;  Victory  v.  Baker 
(67  id.  368),  and  Cosulich  v.  Standard  Oil  Co,  (122  id.  118). 

In  the  first  case  cited  {McAlpin  v.  Powell),  where  a  child 
of  a  family  in  a  tenement  house  was  injured  by  falling 
through  a  trap  in  a  fire  escape  which  was  improperly 
secured,  it  was  held  that,  it  having  only  been  put  up  for 
a  fire  escape  to  be  used  for  the  protection  of  life  in  case  of 
danger  from  fire,  and  not  being  intended  and  never  used 
as  a  balcony,  the  owner  owed  no  duty  to  the  tenant  or  his 
family  to  keep  tne  platform  of  the  fire  escape  in  such  repair 
that  it  might  be  used  as  a  balcony;  and  the  distinction  is 
there  pointed  out  between  that  case  and  one  requiring  a 
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party  to  protect  a  structure  on  his  own  property  which  is 
dangerous  to  others. 

In  Victory  v.  Baker  (supra),  where  a  boy  lost  his  life  by 
falling  into  a  vat  of  boiling  wat^r  in  defendant's  factory, 
whither  he  had  gone  by  direction  of  his  employer,  it  was 
held  that  the  manner  in  which  the  owner  of  the  factory 
chose  to  use  or  appropriate  his  property  could  not  be  ques- 
tioned ;  and,  if  in  the  lawful  exercise  of  his  right  and  with* 
out  negligence  on  his  part,  a  third  person  sustains  injury 
from  this  use  by  the  owner,  the  owner  is  not  answerable. 

The  case  of  Cosulich  v.  Standard  Oil  Co.  (rapro)  was 
an  action  to  recover  damages  sustained  by  the  burning  ol 
a  vessel  through  the  alleged  negligence  of  the  defendant 
The  defendant  owned  and  managed  a  petroleum  refinery. 
Plaintiff's  vessel  was  lying  at  a  wharf  adjacent  thereta 
An  explosion  took  place,  the  oil  within  defendant's  indo- 
sure  took  fire,  and  a  quantity  of  it  while  burning  flowed 
down  a  pipe  used  by  defendant  for  pumping  oil  from  vessels 
into  its  refinery  connected  with  a  lighter  laden  with  petro- 
leum moored  at  defendant's  wharf;  the  lighter  exploded 
and  burning  oil  therefrom  was  thrown  upon  plaintiff's 
vessel,  which  set  it  on  fire.  As  said  in  the  opinion  of  that 
case:  ''The  defendant  was  not  maintaining  a  nuisance. 
Its  business  was  lawful,  and  in  its  conduct  the  law  does 
not  impose  the  obligation  of  saving  harmless  others  from 
the  consequences  resulting  from  the  occurrence  of  inevit- 
able accident,  but  rather  burdens  it  simply  with  the  duty 
of  using  reasonable  care  and  caution  to  save  others  from 
injury."  There  being  no  evidence  of  negligence  except 
such  as  it  was  insisted  should  be  presumed  from  the  proof 
of  the  explosion,  it  was  held  that  such  proof  was  not  su£Sc- 
ient  to  authorize  an  inference  of  negligence,  and  for  that 
reason  it  was  error  not  to  have  granted  the  motion  for  a 
nonsuit. 

None  of  these  cases  upon  the  facts  here  appearing  is  in 
point.     These  were  ail  cases  where  injury  resulted  from 


>on  nis  own  lanas,  uuiia  lactones  ana  aams  ana 
the  u8©  of  machinery,  without  liability  for  any 
which  may  accidentally  and  unavoidably  ensue." 
>Dt  quarreling  with  the  rule  invoked  by  the  appel- 
the  cases  cited  by  him,  we  think  the  facta  here  pre- 
infficiently  show  the  distinction.  The  defendant 
gaged  in  the  businesa  of  supplying  electricity  for 
;  purposes  in  houses  and  streets  of  the  city,  and 
ring  the  high  voltage  which  it  was  necessary  to 
Ter  the  wires,  thus  rendering  the  business  in  the 
degree  dangerous  unless  handled  with  care  and 
e  think  that  outside  of  any  contractual  relation  a 
»  created  on  the  part  of  the  defendant,  not  only 
I  the  public  generally  who  in  the  streets  might  be 

0  <K)me  in  contact  with  the  wires,  but  also  with 
to  any  individual  engaged  in  a  lawful  occupation  in 
where  he  was  entitled  as  of  right  to  be.     The  rela. 

1  obligation  of  parties  are  accurately  expressed  in 
T.  Pender  (L.  R.,  11  Q.  B.  Div.  503),  the  substance 
h  IB  that  whenever  one  person  is  by  circumstances 
in  such  a  position  with  regard  to  another  that  every 
ordinary  prudence  would  recognize  that,  if  he  did 
I  ordinary  care  and  skill  in  his  own  conduct  with 
to  these  circumstances,  be  might  cause  injury  to 
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sary  care  and  prudence  to  prevent  such  injury.  That  the 
defendant  did  not  perform  this  duty  the  plaintiff  presented 
evidence  tending  to  show,  and  the  court,  therefore,  pro|h 
erly  denied  the  motion  to  dismiss  the  complaint  at  the  end 
of  plaintiff's  case. 

It  is  claimed,  however,  that  in  view  of  the  testimonj 
given   by  the  defendant  the  motion  for  a  new  trial  should 
have  been  granted  upon  the  ground  that  the  verdict  wai 
against  the  weight  of  evidence.     We  have  examined  tha 
record,  and  while  it  is  true  the  witnesses  for  the  defendant 
outnumbered  those  for  the  plaintiff,  we  do  not  think  die 
weight  of  evidence  so  clearly  preponderate   in  defendant's 
favor  that  the  court  would  have  been  justified  in  granting 
the  motion  for  a  new  trial.     If  anything,  the  plaintiff's 
case  was  strengthened  by  the  showing  that  a  change  vas 
made  in  the  manner  of  construction  between  the  time  of 
the  accident  and  the  trial;  and  upon  cross-examination  of 
defendant's  expert  as  to  the  relative  safety  of  the  two 
modes  of  construction,  such  evidence  tended  to  show  that 
the  present  construction  is  safer  than  that  which  existed  at 
the  time  of  the  accident.     We  think,  therefore,  that  the 
question  as  to  whether  the  defendant  exercised  ordinary 
care  in  the  construction  and  maintenance  of  the  electrical 
converter  and  its  appliances  was,  under  proper  instruc- 
tions, to  which  no  exceptions  were  taken,  properly  sub- 
mitted as  a  question  of  fact  to  the  jury. 

A  further  question  is  presented,  considering  the  nature 
of  the  accident,  whether  merely  from  its  happening  a  pie» 
sumption  of  negligence  did  not  arise  As  said  in  Breen  v. 
N.  Y.  C.  Sc  H.  R.  R.  R.  Co.,  109  N.  Y.  300:  "There 
must  be  reasonable  evidence  of  negligence,  but  when  the 
thing  causing  the  injury  is  shown  to  be  under  the  control 
of  a  defendant,  and  the  accident  is  such  as  in  the  ordi- 
nary course  of  business  does  not  happen  if  reasonable  cars 
is  used,  it  does,  in  the  absence  of  explanation  by  tha 
defendant,  afford  sufficient  evidence  that  the  accident  areas 


prove  it  bj  a  preponderance  of  evideQce.  But  there 
laea  in  which  the  mazim  rea  ipaa  loquitur  applies — 
s  to  B&7,  in  which  the  very  occurrence  itself  imports 
^nce.  The  specific  question  here  is  whether  the 
rence  in  controversy  carries  with  it  an  imputation  ol 
gence  against  the  defendant  with  the  effect  of  impos- 
pen  the  defendant  the  burden  of  repelling  this  prima 
presumption  of  negligence."  So  here  we  might  ask 
her  the  happening  of  this  accident  does  not  carry  with 
imputation  of  negligence,  it  being  self-evident  that  if 
rires  had  been  properly  insulated  it  would  not  have 
Ted,  and  it  being  equally  clear  that  with  the  exercise 
linary  care  defective  insulation  could  be  avoided.  It 
utecessary  for  us,  however,  to  decide  that  the  rule  of 
ma  ioquituT  applies — and  we  do  not,  therefore,  put  our 
ioD  on  this  ground — because,  as  we  have  already 
»d  out,the  plaintiff  assumed  the  burden  of  establish* 
he  negligence  of  the  defendant,  and  in  that  connection 
iDted  evidence  from  which  the  jury  properly  could 
that  the  position  and  manner  of  construction  of  the 
ig  and  electrical  converter  were  improper,  and  that 
^e  places  the  wire  was  imperfectly  insulated  and  bore 
moe  of  having  been  in  that  condition  for  some  time. 
herefore.  we  aoDlv   the  rule  most  favorable  to  the 
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to  which  the  thing  pertains,  he  should  have  known  of  ill 
defective  and  dangerous  condition,  and  that  the  natural 
and  probable  consequence  of  its  use  would  be  to  produfii 
injury  to  some  one,''  then,  under  this  rule,  we  think,  a 
case  was  made  out  for  the  jury. 

The  only  other  ground  relied  upon  by  the  defendant  ii^ 
that  the  plaintiff,  by  his  own  negligence,  contributed  to 
the  injury.  The  question  having  been  submitted  to  tin 
jury  under  proper  instructions,  and  there  being  ample  en- 
dence  to  sustain  their  finding  thereupon  in  plaintiff's  favoTi 
we  should  not  interfere  with  the  verdict  reached. 

The  judgment  should  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  and  Parker,  J.,  concurred. 

Judgment  affirmed,  with  costs. 


NoTB.~See  note  to  next  case. 


Patrick  McMullan,  Respondent,  v.  The  Edison  Electbic 
Illuminating  Company,  of  Brooklyn,  Appellant 

City  Court  of  Brooklyn,  Oeneral  Term^  June^  2895, 

(18  Misc.  892.) 
Injury  by  electric  wukb. 

Tlie  exception  to  the  general  rule  which  permits  a  third  partjto  noonr 
for  injuries  caused  by  the  breach  of  a  contract  between  two  oontnctiiig 
parties  is  confined  to  cases  where  the  inevitable  or  natural  rssolt  of  tht 
act  of  the  person  complained  of  is  death  or  great  bodily  hann  to  mnft 
one. 

Therefore,  held^  that  one  who  sustained  injury  by  taking  hold  of  t«v 
unprotected  ends  of  electric  light  wire,  thus  forming  a  short  cfaooifti 
could  not  recover  for  the  resulting  injury  from  the  owner  of  the  wini 
between  whom  and  the  plaintiff  there  was  no  priyity  of  contract. 

Appeal  from  judgment  entered  upon  a  verdict,  and  fsom 
order  denying  motion  for  new  trial. 


T  Wtce,  J.!  This  is  an  appeal  from  a  judgment  in 
of  plaintiff  and  an  order  refusing  a  new  trial, 
aghlin's  Washington  street  house  had  been  lighted 
tfendant  prior  to  the  time  hereinafter  mentioned, 
lectric  service  wires,  in  a  pipe,  passed  through  the 
wall  about  eight  feet  above  the  floor,  where  they, 
in  use,  were  in  the  usual  way  connected  with  the 
jistributing  wire  system  of  the  house.  In  the  sum- 
f  1893  this  house  was  undergoing  repairs,  including, 
I  other  things,  plumbing  and  rewiring.  Before  the 
of  repair  was  commenced,  defendant's  servant  dis- 
e(ed  the  service  wires  from  the  house  distributing 
Plaintiff  contends  that  defendant  failed  to  tape  or 
te  the  ends  of  the  service  wires,  which  is  denied  by 
lant.  After  carefully  examining  the  testimony  on 
oint,  we  are  inclined  to  think  that  the  weight  of  evi- 
ls with  the  defendant,  but  we  will  assume  it  to  be  the 
way,  for  the  purpose  of  considering  the  rules  of  law 
9d  by  the  respective  parties  under  such  assumption, 
aghlin  had  contracted  with  one  Donovan  to  do  the 
nng  work  involved  in  the  repairs,  and  this  plaintiff 
ds  helper  and  employe;  so  there  was  no  privity  of 
tet  between  plaintiff  and  defendant.     This  confronts 
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Co.,  56  id.  124,  and  Devlin  v.  Smith,  89  id.  470.  The 
first  of  these  cases  was  for  mislabeling  a  deadly  poisonoa 
medicine  as  a  harmless  one,  and  the  other  two  cases  were 
for  the  negligent  contruction  of  very  high  staging  and 
scaffolding  of  insufficient  strength.  The  putter  up  of  the 
medicine  intended  that  it  should  be  used  by  those  becom- 
ing legally  possessed  of  it,  and  the  builder  of  such  scaffold 
and  staging  intended  that  they  should  be  used  by  the  woik- 
men  to  be  placed  upon  them.  The  reason  for  such  excep- 
tion is  well  stated  in  the  first  case.  **  The  death  or  gnat 
bodily  harm  of  some  person  was  the  natural  and  almoit 
inevitable  consequence  of  the  sale  of  belladonna  by  means 
of  a  false  label/'  and  this  reason  is  repeated  in  the  other 
two  cases. 

Does  the  case  at  bar  fall  within  the  scope  or  policy  of 
these  authorities?  We  must  answer  in  the  negative;  for 
neither  the  death  or  great  bodily  harm  of  any  one  could 
be  expected  from  leaving  these  service  wires  in  their  posi- 
tion untaped.  Who  would  have  anticipated  that  any  per- 
son would  have  entered  this  cellar,  mounted  upon  a  box, 
and,  after  seeing  these  wires,  taken  hold  of  at  least  two  of 
them  at  the  same  time  in  such  a  manner  as  to  make  a 
short  circuit  or  bring  the  two  wires  in  contact  with  his 
hand  near  the  same  point  and  thus  burn  his  hand?  The 
evidence  is  uncontradicted  that  the  Edison  current  is  of 
low  tension,  of  115  to  230  volts  only,  and  that  the  contact 
with  such  a  current  will  not  cause  either  death  or  great 
bodily  harm;  and  it  is  fully  explained  that  no  burning 
would  have  taken  place  in  this  case  unless  the  short  circuit 
had  been  made  by  plaintiff  either  intentionally  or  accident- 
ally, and  the  chances  of  the  latter  would  be  slight. 

That  this  exception  is  confined  to  cases  where  the  inevit- 
able or  natural  result  of  the  act  of  the  person  complained 
of  is  death  or  great  bodily  harm  to  some  one  is  sustained  by 
Loop  V.  Litchfield,  42  N.  Y.  351 ;  Losee  v-  Clute,  61  id.  494; 
Swan  V.  Jackson,  55  Hun,  194. 
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wae  of  wires  like  these  left  uninsulated  in  a  cellar 
>arentl7  out  of  reach  till  some  one  stands  upon  a 

gets  his  hand  involved  in  them  after  seeing  them 
comparable  to  that  of  leaving  uninsulated  wires 
g  over  or  lying  upon  the  surface  of  a  public  street, 
it  was  expressly  admitted,  would  be  dangerous  to 
life.     Such  admission,  that  the  wires  were  danger- 
luman  life,  was  made  in  7  N.  Y.  Supp.  788,  792. 
ment  and  order  must  be  reversed  and  new  trial 
,  with  costs  to  abide  the  event. 
XNT,  Ch.  J.,  concurs, 
ment  and  order  reversed  and  new  trial  ordered,  with 

abide  event. 


•bi  each  of  the  foregoing  ten  cases,  commencing  with  Haynea  ▼. 
ha».  Co.,  p.  SOi,  the  cause  of  action  was  based  upon  injuries  bj 
«n  electric  wires.  In  the  first  five  cases  the  persons  injured  were 
vpon  highwajTs;  in  the  last  five  the  injuries  were  to  persona 
upon  private  property.  In  both  classes  of  cases  the  courts  are 
na  in  holding  the  companies  maintaining  such  dangerous 
8  to  a  high  degree  of  care.  In  several  of  the  cases  the  fact  that 
m1  wires  were  in  such  a  position  that  injury  occurred  was  held 
of  itself  jprtma/aeie  proof  of  negligence. 

rhere  the  person  injured  by  shook  was  an  employe  of  the  defend- 
le  found  grouped  with  other  cases  of  injury  to  employes. 
rlier  cases,  see  toL  i,  p.  889,  note ;  also  index  to  vol.  4,  title 
3  shock." 


iBW  Jackson  v.  Wisconsin  Telephone  Company. 

WiaconHn  Supreme  Court,  Oct,  8, 189^, 
(88  Wis.  248.) 

DBBD  BT   UOHTNnvO.— NeGUOENT    FLACINO   OF   WIRBS.— PrOXI- 

MATB   CAUSE. 

don  for  damages  in  causing  the  destruction  by  fire  of  plaintifTa 
liere  was  evidence  of  the  following  facts: 

ndant,  a  telephone  company,  in  erecting  its  line  attached  a  wire 
■talfs  upon  two  buildings,  on  elevated  ground,  one  of  which  was 
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plaintifTs  bam.  The  defendant  subsequently  removed  pari  of  iti  Hm, 
but  left  the  wire  connecting  the  two  buildings,  and  extending  so  tiMk 
an  end  of  it  lay  in  contact  with  the  roof  of  the  bam.  During  atfaonte 
storm  the  barn  was  burned,  and  the  flag  staff  upon  the  other  bufldi^i 
was  shattered  by  lightning,  but  the  building  was  uninjured.  Iben  «■ 
a  single  stroke  of  lightning,  and  it  occurred  just  before  the  fiie  fanhi 
out.  There  was  a  conflict  of  expert  evidence  as  to  the  probafafliiijaf 
lightning  being  conducted  over  the  wire  from  one  building  to  the  otiMEi 

Held,  tliat  the  jury  were  warranted  in  flnding  that  the  fire  was  due  li 
the  electricity  conducted  over  the  wire,  and  that  the  defendants  ncirii- 
genoe  in  leaving  the  wire  as  it  did  was  the  proximate  cause  of  plaiatin 
loss. 

Though  the  stroke  of  lightning  was  an  "  act  of  CkMl,"*  that  fKi  oooU 
not  avail  the  defendant  whose  negligence  had  directed  the  stroke  to 
plaintiff's  bam. 

Appeal  by  defendant  below  from  judgment  of  Ciicmt 
Court,  Chippewa  county. 

Statement  of  facts  by  Winslow,  J.:  This  action  is 
brought  to  recover  damages  for  a  barn  and  its  contents, 
burned,  as  plaintiff  claims,  by  reason  of  defendant's  neg- 
ligence. Near  the  city  of  Eau  Claire  there  is  a  plateau 
about  eighty  feet  above  the  level  of  the  surrounding  country. 
In  August,  1889,  two  large  frame  buildings,  about  325  feet 
distant  from  each  other,  stood  upon  this  plateau,  one  being 
a  county  fair  building,  known  as  Floral  Hall,  and  the  other 
being  the  barn  of  the  plaintifif.  These  buildings  were 
about  the  same  height,  and  upon  the  top  or  ridge  of  each 
there  stood  a  flagpole  or  mast  twenty  to  thirty  feet  in 
height.  Prior  to  the  year  1888  the  defendant  hadcon- 
structed  a  telephone  line  from  the  highway  running  past 
the  fair  grounds.  In  September,  1888,  the  defendant 
placed  a  telephone  in  Floral  Hall,  and  connected  it  with 
No.  12  wire  with  its  telephone  line  on  the  highway.  TWs 
connecting  wire  ran  from  the  highway  firsu  to  the  flagpole 
upon  plaintiff's  barn,  and  was  there  tied  to  the  pole;  from 
thence  it  ran  directly  to  Floral  Hall.  There  was  a  diispute 
as  to  the  place  where  this  wire  was  fastened  to  Floral 
Hall,  the  plaintiff's  witnesses  testifying  that  it  was 
fastened  directly  to  the  flagstaff  upon  Floral  Hall,  a  foot 
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Wi  iBo. above: tb0 iwof,  while  jfchie-  defeodrmt's ; jritnwB^s  lOltiim 
tJ^fiti'it;  was  lAtUcheii  to  t)iiila<  on  the  mde.  off  tbo^  building 
V%id: plaintiff' gs(v9i  not peimisaion!t(>iattactL  the  i?areitd  USs 
^ftm^: aQt)  itest|jfif4  tbaf  h^  .bad:  no  knoiHedge  tix^/k-  iv  was  m 
4Mtacbed. '■  A  ground  lYtirQ' £rom  tba  telephone  ia  (heiinteri- 
aor  o£  £lQT9ir  jHall  mq:  up!  to  tbiQ. flUgstnlff,,  and  theiiGe  A^di^h 
ta&Miiof  > about  376  .feed  •  to  the  ground,.-  ^where-  it  .was 
•tMcb^  1U>  aiti  iroti  water  >pipe.  iSoma-twfedD  in  tihafaUiQl 
11688'  i  tbe .  4e£atidaQ|^:  iookvout  tbd;.t1|el6piboDe  jfrom- 1  Floral 
Hail^  tog^tben^rwitb  tbednaulatdd  wirein  tbeririteriorjofitftfe 
building.  ^'The  fgroutid  >wiseoTv^r-lef4  intacl2,;ian)d[«oi.was 
the  wure  ftoiii moral  £[atl  [to  th6  barnw^  i^^  w&r9:£rom  the 
bigbwa7  to  Jackson'sohaca/waa  lajpon  idQwn>  bujtitr'waa 
claimed ;  by  tbei  plaintiff 'r  fwitnesses  that ;  a^^ooni^iderable 
piece  pi  a^id[:wivQ'at;tfae:bara  end  thereoi^ was  left  treating 
upon :  the  roof  J  df  the  barn:- P  ^i:r  :\:  i-,;..  '!•.•.•/  v'-"  ■...■-.}■.  -j 
.  On  the  .night ^f  fthei^OtU  ;day  off  August,  1889,  /there-  vas 
confiiderable o^ainir.iAt labout^  o^idock.in  themdrping  there 
was'aflaah  of  lightning,  whioh: /vtras  described  by  the  wit- 
nesses as  a  blinding  flash,  and- which  was  thought  by  them 
to  have  descended  upon  Floral  Hall.  In  a  few  minutes  the 
roof  of  plaintiff's  barn  was  in  flames,  and  the  barn  and  its 
contents  were  destroyed.  Two  men  were  sleeping  in  a  shed 
or  building  upon  the  fair  ground,  and  they  immediately 
went  to  the  barn,  and  testify  that  the  flagpole  upon  Floral 
Hall  was  completely  shattered,  while  the  flagpole  upon 
the  barn  was  untouched.  The  plaintiff's  claim  is  that  the 
lightning  struck  Floral  Hall,  and  was  conducted  by  the 
wire  to  plaintiff's  barn,  and  set  it  on  Are,  and  that  the 
defendant  was  negligent  in  leaving  the  wire  thus  attached 
to  the  barn.  Much  expert  evidence  was  adduced  on  both 
fiides  as  to  the  probability  of  lightning  passing  over  such  a 
wire  and  destroying  the  barn.  A  motion  for  nonsuit  was 
overruled,  as  was  also  a  motion  to  direct  a  verdict  for 
defendant. 

VOL.  V— 22. 
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The  jury  returned  a  special  verdict,  finding:  First,  that 
the  defendant  connected  the  plaintifF^B  barn  with  Floral 
Hall  by  means  of  a  telephone  wire  attached  to  the  flagstaff 
of  the  barn  and  to  the  flagstaff  on  Floral  Hall,  without  any 
intermediate  attachment;  second,  that  defendant  left  the 
wire  so  located  on  the  plaintiff's  barn  that  a  portion  of  the 
same  rested  on  the  roof;  third,  that  the  barn  was  thereby 
subjected  to  danger  of  being  destroyed  by  fire  caused  by 
lightning  electricity  passing  over  such  wire  from  Floral 
Hall  to  the  barn ;  fourth,  that  the  fire  was  caused  by  light 
ning  electricity  so  passing  over  said  wire;  fifth,  that  in 
so  leaving  the  barn  connected  with  Floral  HaJl  the  defend- 
ant's servants  were  guilty  of  want  of  ordinary  care;  sktk, 
that  such  want  of  ordinary  care  was  the  proximate  cause 
of  the  fire;  seventh,  that  this  result  was  one  which  a  person 
reasonably  well  skilled  in  the  defendant's  business  might 
reasonably  have  expected  would  probably  occur;  eigUh, 
that  the  plaintiff  did  not  give  defendant  permission  to 
attach  the  wire  to  his  barn;  ninth,  that  plaintiff  did  not 
know,  before  the  fire,  that  his  barn  was  connected  with 
Floral  Hall  by  the  wire;  tenth,  that  he  did  not  know ot 
the  danger  before  the  fire;  eleventh,  that  the  plaintiff's 
damages  were  $9,258.  From  judgment  for  the  plaintiff 
upon  this  verdict  the  defendant  appeals. 

Miller y  Noyes  &  Miller,  and  V.  W.  James,  of  counsel  for 
appellant. 

T.  F,  Frawley  and  H.  H.  Hayden,  and  W.  H.  Stafford,  ol 

counsel,  for  respondent. 

WiNSLow,  J.  (after  stating  the  facts):  It  was  strenuously 
and  ably  argued  by  the  appellant's  counsel  that  the  evi- 
dence did  not  show  that  the  negligent  act  of  defendant  was 
the  proximate  cause  of  the  burning  of  plaintiff's  bam. 
The  rule  is  well  settled  in  this  State  that,  in  order  to  render 
a  negligent  act  the  proximate  cause  of  an  injury,  it  must 


156;  Marvin  v.  C.  M.  &  St.  P.  R.  Co..   79  "Wis.   140. 

jury  found  all  the  elemeDts  necessary  to  constitute 
legligent  act  of  the  defeudant  the  proximate  cause  of 
lumiQg  of  the  barn  within  this  rule,  and  the  question 
letfaer  the  evidence  justifies  such  finding.  It  is  said 
the  striking  of  a  building  by  lightning  is  a  very  infre- 
it  occurrence,  and  that  it  could  not  be  reasonably 
apated  by  any  one.  It  is  true  that  the  number  of 
lings  which  are  struck  by  lightning,  as  compared  with 
whole  number  of  buildings  in  any  given  locality,  is 

small;  but  this  fact  by  no  means  seems  to  us  to  be  the 

or  controlling  test  of  the  question  of  probability.  In 
esse  there  was  a  building  situated  upon  a  high  plateau 
I  eighty  to  ninety  feet  above  the  level  of  the  surround- 
country,  with  a  flagpole  upon  the  roof  about  twenty- 
feet  in  height.  Now,  there  are  some  facts  of  common 
rledge  known  to  every  reasonable  person  who  has 
ed  the  age  of  childhood.  Among  these  facts  are  that 
lis  latitude  there  are  at  certain  seasons  of  the  year  fre< 
It  and  violent  thunderstorms;  that  at  such  times  the 
ds  are  heavily  charged  with  electricity,  which  con- 
tly  finds  its  way  to  the  earth  in  what  we  call  strokes 
ightning;  that  these  lightning  strokes,  in  the  great 
BiitT  of  cases,  strike  nrominent  obiects.  such  as  trees. 
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simply  because  mauy  buildings  in  8Uoh  situations  escape 
the  stroke  for  years?    We  think  not. 

It  is  said  that  it  was  simply  a  matter  of :  con jectaire 
whether  the  bolt  which  struck  Floral  Hall -and  shattered 
the  flagpole  was  the  bolt  which  set  the  fire,  orWhether  ftke 
barn  was  fired  by  an  independent  stroke,  of  lightning 
descending  upon  the  barn  at  or  about  the  same  time  that 
Floral  Hall  was  struck-  In  considering  this  questioDp 
reference  to  the  evidence  is  necessary.  The  evidence  seeiBB 
very  conclusive  that  the  barn  was  fired  by  a  stroke  of  light- 
ningi  and  that  Floral  Hall  was  struck  by  lightning,  anditi 
flagpole  shattered,  a  very  few  minutes —^  perhaps  only 
seconds  —  before  the  blaze  broke  out  on  the  roof  of  the 
barn.  These  two  facts  are  not  open  to  doubt  under  the 
evidence.  There  were  two  witnesses  sleeping  in  buildings 
on  the  fair  grounds  within  a  few  hundred  feet  of  the  hall. 
Both  testify  that  they  were  awake  and  saw  the  flash  of 
lightning,  and  that  it  was  right  in  the  direotion  of  Floral 
Hall.  They  immediately  went  out,  found  the  barn  bum* 
ing,  and  the  flagpole  on  Floral  Hall  shattered,  while  the 
flagpole  on  the  barn  was  uninjured.  These  witnesses,  as 
well  as  several  others  who  claim  to  have  seen  the  flash,  say 
that  there  was  but  one  flash,  one  report,  one  ^'straight 
streak  of  lightning,"  **  like  a  streak  of  hot  iron."  There 
was  also  evidence  that  the  flag  pole  was  only  shattered 
down  to  about  the  place  wliere  the  wire  leading  to  the 
barn  was  fastened,  and  that  the  ground  wire,  which  seems 
to  have  been  attached  to  the  flagpole  just  below  the  barn 
wire,  was  burned  for  a  distance  of  four  or  five  feet  from 
the  pole.  No  damage  was  done  to  Floral  Hall  beyond  the 
shattering  of  the  pole.  If  those  facts  were  all  true,  it  would 
seem  that  they  pointed  pretty  satisfactorily  to  the  conclu- 
sion that  the  bolt  which  struck  Floral  Hall  was  the  sani-^ 
bolt  which  fired  the  barn.  Certainly  a  verdict  to  th:it 
effect,  based  on  evidence  establishing  these  facts,  could  ujt 
be  said  to  be  based  on  conjecture. 
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It  is,  howeyer,  argued  that  it  is  entirely  improbable,  if 
not  well  nigh  impossible,  that  a  bolt  of  lightning  striking 
the  bam  would  be  conducted  by  a  telephone  wire  over  a 
span  of  300  feet  to  another  building,  at  least  in  sufficient 
quantity  to  fire  the  second  building.  This  raises  a  scien- 
tific question,  necessarily  depending  largely  upon  the 
opinions  of  expert  witnesses.  A  considerable  number  of 
such  witnesses  were  examined  on  both  sides.  The  experts 
called  by  the  plaintiff  testified  that  if  the  loose  end  of  the 
wire  was  left  resting  on  the  roof  of  the  barn,  and  the  roof 
and  sides  were  wet  with  rain,  the  wire  and  the  wet  barn 
would  form  a  relatively  good  conductor  of  electricity;  that 

• 

such  a  wire  would  carry  sufficient  electricity  to  start  a  fire, 
and  would  form,  under  the  circumstances,  a  good  path  to 
the  ground ;  that  a  part,  at  least,  of  the  bolt  would  prob- 
ably follow  this  path  to  the  ground ;  and  that  all  these 
faces  have  been  known  for  years,  and  the  danger  to  the 
bam  resulting  therefrom  was  reasonably  to  be  anticipated. 
On  the  other  hand,  an  equal  number  of  experts  upon  the 
other  side  were  of  opinion  that  it  would  be  very  improba- 
ble, if  not  impossible,  for  such  a  wire,  under  the  circum- 
stances, to  carry  sufficient  lightning  to  set  the  barn  on  fire, 
and  that  the  lightning  would  undoubtedly  seek  some 
shorter  path  to  the  earth.  We  cannot  undertake  to  com- 
pare and  decide  which  class  of  experts  were  the  best  quali- 
fied to  speak  authoritatively  upon  this  scientific  question. 
They  all  qualified  themselves  so  as  to  make  their  testimony 
admissible  as  expert  evidence.  Nor  can  we  undertake  to 
decide  this  question  of  science  ourselves.  It  was  properly 
a  question  for  the  jury  after  having  heard  the  circumstances 
of  the  case  and  the  opinions  of  the  experts,  and  we  cannot 
say  that  the  jury  have  decided  wrongly  upon  the  question. 
The  further  argument  is  made  that  the  stroke  of  light- 
ning was  the  "  act  of  God,"  for  which  no  one  is  responsi- 
ble. Certainly  a  stroke  of  ligtning  is  an  **act  of  God;" 
but  that  is  not  the  question   here   presented,    or  rather 
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another  element  —  i.  «.,  the  negligence  of  man  —  is 
added  to  the  question,  which  materially  alters  its  scope. 
If  I,  owning  a  high  mast  or  building,  which  I  know  is  so 
situated  as  to  be  very  likely  to  be  struck  by  lightning,  con- 
struct an  attractive  path  for  the  lightning  to  my  neighbor's 
roof,  so  that  his  house  is  destroyed  by  a  bolt  which  strikes 
my  mast  or  building,  shall  I  escape  liability  for  my  negli- 
gent or  wrongful  act  by  pleading  that  the  lightning  was 
the  act  of  God?  Certainly  not.  I  invited  the  stroke  of 
one  of  the  most  destructive  powers  of  nature,  and  negh- 
gently  turned  its  course  to  my  neighbor's  property.  The 
principle  is  the  same  as  that  involved  in  the  case  of  Broc- 
harty.  Wauaaw  Boom  Co.,  54  Wis.  107.  The  lightning 
stroke  is  in  no  greater  degree  the  act  of  God  than  the  usuil 
freshets  occurring  in  a  river. 

Our  conclusion  is  that  the  court  properly  refused  to 
grant  a  nonsuit,  and  also  properly  refused  to  direct  a 
verdict  for  the  defendant. 

•        ••         •  •         •         •••• 

Judgment  affirmed.  Newman  and  Pinnsy,  JJ.,  dis- 
sented. 


See  note  to  Cleveland  ▼.  Bangor,  post. 


Charlbs  Dillingham,   Receiver,   etc.,  v.  John  T. 

Crank,  bt  al. 

Texas  Supreme  Court,  June  4th,  1894. 

(87  Tex.  104.) 

Injury  from  low  telephone  wire  over  BAniVOAD  track. 

A  brakeman  on  a  freight  car  having  been  injured  by  a  telephone  wire 
suspended  too  low  over  the  railroad  track  to  permit  Uie  passage  beneath 
it  of  a  car  and  man  standing  thereon,  hdd.  that  he  might  recoTer  in  a 
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joint  action  against  the  telephone  oompany  which  negligently  main- 
tained the  wire,  and  the  receiver  of  the  railroad  company,  who  failed  to 
fumiah  a  safe  track ;  and  this,  as  to  the  latter,  whether  or  not  the  plaint- 
iff was  in  the  employ  of  the  receiver. 
It  appearing  that  the  telephone  line  was  erected  before  the  railroad  track, 
and  there  being  no  evidence  of  any  right  of  way  for  the  latter  beneath 
the^ormer,  obtained  by  either  contract  or  oondenmation,  thus  conferring 
the  right  to  entail  upon  the  telephone  company  the  burden  of  elevating 
its  line,  held  that  the  receiver  could  not  recover  over  against  the  tele- 
phone oompany  the  amount  of  the  judgment  against  him. 

Appeal  by  one  of  the  defendants  below  from  judgment 
of  Court  of  Civil  Appeals.  The  opinion  below  is  reported 
4  Am.  Electl.  Cas.  392. 

Dillard  &  Muse  and  Head  &  Dillard,  for  plaintiff  in  error 
Dillingham. 

John  W.  Wray,  for  Southwestern  Telegraph  &  Tele- 
phone Company. 

BandeU  &  Wolfe,  for  defendant  in  error  Crank. 

Gaines,  Associate  Justice. :  This  is  a  writ  of  error  to 
the  Court  of  Civil  Appeals  from  a  judgment  affirming  a 
judgment  of  the  District  Court  in  favor  of  the  defendant  in 
error  Crank,  against  the  plaintiff  in  error  and  the  South- 
western Telegraph  &  Telephone  Company,  also  made  a 
defendant  in  error  in  this  court.  Crank,  the  plaintiff 
below,  made  both  Dillingham,  as  reciver,  and  the  telephone 
company,  praties  defendant,  and  recovered  jointly  against 
both.     The  suit  was  for  damages  for  personal  injuries. 

At  the  time  when  the  alleged  injury  occurred,  Dilling- 
ham was  receiver  of  the  property  of  the  Houston  &  Texas 
Central  Railway  Company,  and  was  operating,  in  connec- 
tion with  the  main  line  of  that  company's  road,  a  branch 
extending  from  Garrett,  through  Waxahachie,  to  Fort 
Worth.  This  branch  consisted  of  two  sections  of  railroad, 
one  of  which  belonged  to  the  Central  Texas  &  Northwestern 
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Railroad  Company,  of  which  Dillingham  was  president, 
and  the  otlier  to  the  Fort  Worth  &  New  Orleans  Railroad 
Company.  The  latter  was  leased  to  Dillingham,  as  receiyer 
of  the  Houston  &  Texas  Central. 

Before  the  accident  occurred,  the  plaintiff  was  employed 
upon  the  Houston  &  Texas  Central's  main  line  as  a  brake- 
man,  but  at  the  time  of  the  accident  had  been  put  to  work 
in  the  same  capacity  on  the  Garrett  &  Fort  Worth  branch. 
In  the  city  of  Waxahachie  the  Fort  Worth  A  New  OrleaoB 
company  had  a  spur  track,  which,  at  the  time  mentioned, 
was  used  only  for  the  purpose  of  switching.  This  track 
parsed  under  a  wire  belonging  to  the  defendant  telephone 
company.  The  plaintiff,  being  upon  the  top  of  a  box  car 
belonging  to  a  train  which  was  being  driven  over  this 
track,  and  being  then  in  discharge  of  his  duty,  was  caught 
by  the  wire,  and  thrown  from  the  car  and  injured. 

The  defendant  Dillingham  sought  upon  the  trial  to  evade 
liability  by  showing  that,  at  the  time  of  the  accident,  the 
plaintiff  was  not  in  his  employment  as  receiver,  but  in  the 
employment  of  the  Central  Texas  &  Northwestern  Railroad 
Company. 

[The  discussion  of  the  question  above  stated  is  here 
omitted.  It  was  held  to  have  been  properly  submitted  to 
the  jury.] 

The  accident  occurred  on  a  track  belonging  to  the  Fort 
Worth  &  New  Orleans  Railway  Company.  The  road  of 
the  last  mentioned  company  was  leased  to  Dillingham,  as 
receiver  of  the  Houston  &  Texas  Central  Company,  and 
was  operated  by  him  as  such  receiver.  It  was  his  duty  to 
furnish  a  safe  track,  and  he  was  liable  to  any  one  who  was 
injured  by  his  failure  to  discharge  that  duty,  whether  the 
person  injured  was  his  employe  or  not. 

The  receiver  claimed  in  his  answer  that,  if  the  plaintiff 
was  entitled    to    recover,    the    telephone    company    was 
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liable  for  the  injury,  and  prayed  that,  in  the 
nt  off  a  recovery  against  him,  he  should  have  judgment 

the  amount  over  against  his  co-defendant.  The  evi- 
ice  in  relation  to  this  matter  was  that  the  telephone  line 
s  established  before  the  railroad  was  constructed  at  the 
int  'where  the  lines  intersected.  A  pole  which  supported 
)  wire  next  to  the  track  of  the  railway  had  been  broken 
two,  and  one  of  the  pieces  had  been  set  up  in  place  of 
e  original  pole,  with  a  splice  at  the  upper  end,  in  order 

increase  its  height.     There  was  testimony  that  the  wire 

the  place  of  repair  was  of  the  average  height  of  the  wire 
roughout  the  line ;  but  upon  this  point  there  was  a  con- 
ct.  The  repair  was  made  about  12  months  before  the 
indent;  but,  if  there  was  any  testimony  to  show  whether 
le  railway  had  been  then  constructed  or  not,  we  have  not 
(und  it  in  the  very  voluminous  statement  of  facts  found 
L  the  transcript.  The  brief  for  plaintiff  in  error  does  not 
der  us  to  any  such  testimony. 

The  telephone  line  being  established  when  the  track  of 
le  railroad  company  was  constructed,  it  is  to  be  presumed 
lat  it  was  rightfully  so  established;  and  we  are  of  opin- 
»n  that  the  railroad  company  had  no  right  to  demand  that 
le  telepohne  company  should  elevate  its  wire,  in  the 
bsence  of  some  contract  or  of  appropriate  proceedings  con- 
emning  the  right  of  way  under  the  wire,  and  conferring 
le  right  to  entail  upon  the  telephone  company  the  burden 
f  elevating  its  line  at  the  point  of  intersection. 

In  such  a  case,  we  see  no  ground  for  the  claim  of  the 
?ceiver  that  his  negligence  was  merely  passive,  while  that 
f  the  telephone  company  was  active ;  or,  in  other  words, 
lat  the  telephone  company  was  primarily  negligent,  and 
lat  he  was  only  secondarily  or  incidentally  negligent.  If 
i  had  been  shown  that,  when  the  railway  was  constructed, 
le  wire  was  sufficiently  high  to  permit  brakemen  upon 
le  top  of  box  cars  to  pass  under  it  in  a  standing  position, 
lid  that,  after  the  track  was  constructed,  the  wire  was 
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lowered,  so  as  to  make  it  dangerous  to  the  employes  of  the 
receiver,  then  we  would  have  had  a  different  case.  TIm 
charge  of  the  court  upon  this  branch  of  the  case  was  quite 
favorable  to  the  plaintiff  in  error. 

We  find  no  error  in  the  judgments,    and    thej  aie 
affirmed.  Affiirmd. 

Note. — See  note  to  next  case. 


Lena  T.  Clbveland  v.  The  City  of  Banoob. 

Maine  Supreme  Judiciai  Cowi,  March  M^  1896. 

(87  Maine,  989.) 
Injury  by  tbollby  post.— Bab  of  fobmkb  judombbit. — Sdiimlt 

TRAVSUNa. —  QXTBSnON  FOB  JUBY. 

An  mmatisfied  and  nnooUectable  judgment  against  an  electric  rtrertnfl^ 
way  oompany  for  damages  for  personal  injuries  caused  hy  a  troUej  poit 
obstructing  a  highway,  is  no  bar  to  an  action  against  the  dtj  bsnd 
upon  the  obstruction  of  the  street,  causing  the  same  injury. 

Walking  or  riding  in  the  open  air,  in  a  quiet  and  civil  manner,  with  so 
object  of  business  or  pleasure,  except  the  enjoyment  of  the  air  andgenflt 
exercise,  and  the  consequent  promotion  of  the  health,  is  not  in  violstiaa 
of  a  statute  making  **  traveling  "  on  Sunday  unlawful,  and  so  doei  not 
bar  recovery  for  injuries  received  while  so  riding  on  Sunday. 

The  questions  whether  the  pole  in  question  constituted  a  defect,  and 
whether  the  misconduct  of  the  horse  was  one  of  the  proximate  oaosei  of 
the  accident,  held,  properly  submitted  to  the  jury. 

See  Cleveland  v.  Bangor  St  BaUioay,  4  Am.  Electl.  Gas.  986. 

Appeal    by    defendant    from    judgment    of    Supreme 
Judicial  Court,  Penobscot  county.    Facts  stated  in  opiaiOD. 

C.  P.  Stetson,  and  P.  H.  Oillin,  for  plaintiff. 

H.  L.  Mitchellf  City  Solicitor,  for  defendant. 

Whitehouse,  J. :    The  plaintiff  recovered  a  verdict  for 
$1,100  against  the  City  of  Bangor  for  personal  injuries 
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iceived  on  Exchange  street  by  reason  of  an  obstruction 
rhich  slie  claimed  rendered  the  way  defective  and  unsafe 
nr  public  travel.  The  defect  alleged  was  one  of  the  poles 
rected  and  maintained  by  the  Bangor  Street  Railway  for 
he  support  of  the  trolley  wire  used  in  the  operation  of 
bat  company's  road« 

The  pole  in  question  was  located  on  the  westerly  side 

ot  Exchange  street,  twenty-seven  feet  northerly  from  the 

extension  of  Washington  street.     It  was  set  in  the  street, 

urith  its  outer  face  eighteen  inches,  and  its  inner  face  nine 

inches,  from  the  curbstone  of  the  sidewalk ;  the  pole  being 

nine  inches  in  diameter  at  its  base.     At  the  time  of  the 

accident  it  ''  leaned  over  considerably  *'  into  the  street. 

Exchange  street  is  forty-six  feet  wide  between  the  curb- 

stonesy  and  the  distance  from  the  curb,  near  the  location 

of  the  pole,  to  the  westerly  rail  of  the  track,  is  twenty-one 

feet. 

On  Sunday,  September  18,  1892,  the  plaintiff,  with  her 
husband  and  two  others,  was  riding  on  Exchange  street, 
in  a  two-seated  covered  carriage,  drawn  by  one  horse,  the 
team  being  in  the  control  of  her  husband,  as  driver.  A^ 
they  drew  near  Washington  street,  the  horse  became 
frightened  at  the  appearance  of  one  of  the  electric  cars 
approaching  around  the  corner,  and  suddenly  shied  to  the 
right,  and  at  the  same  time  sprang  forward,  and  brought 
the  carriage  in  contact  with  the  pole  in  question,  throwing 
the  plaintiff  out,  and  causing  the  injury  of  which  she  com- 
plains. 

The  case  comes  to  this  court  on  exceptions  and  a  motion 
to  set  aside  the  verdict  as  against  evidence. 
I.  The  exceptions. 

Prior  to  the  commencement  of  this  action  against  the 
city  of  Bangor,  the  plaintiff  had  brought  suit  against  the 
Bangor  Street  Railway  for  the  same  injuries  described  in 
the  declaration  in  this  case,  and  recovered  judgment  for 
the  sum  of  $914.57,  on  which  execution  was  duly  issued; 
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but  there  has  been  no  satisfaction  of  that  judgment^  for 
want  of  property  belonging  to  that  company  which  the 
plaintiff  could  make  available  for  the  purpose. 

That  judgment  was  duly  pleaded  by  the  defendant's 
counsel  in  defense  of  this  action ;  but  the  presiding  judge 
ruled  that  the  mere  recovery  of  judgment  against  the  street 
railway,  without  satisfaction,  was  no  bar  to  a  suit  against 
the  city.  An  exception  was  taken  to  this  rulings  and  it 
apx^ears  in  the  printed  case,  duly  allowed  by  the  presiding 
justice;  but  it  is  evidently  not  relied  upon,  as  no  allusion 
whatever  is  made  to  it  in  the  elaborate  argument  sub- 
mitted by  the  learned  counsel  for  the  defense. 

The  instruction  upon  this  point  was  undoubtedly  cor- 
rect. As  every  wrongdoer  is  responsible  for  hlB  own  act^ 
it  is  a  general  rule  that,  when  two  or  more  participate  in 
the  commission  of  a  wrong,  the  injured  party  may  proceed 
against  them  either  jointly  or  severally;  and,  if  severally, 
whether  the  separate  actions  are  brought  at  the  same  time 
or  successively,  each  may  be  prosecuted  to  final  judgment 
But  the  sufferer  is  obviously  entitled  to  only  one  full 
indemnity  for  the  same  injury.  If,  however,  the  several 
judgments  differ  in  amount,  he  may  elect  to  take  his  satis- 
faction de  melioribua  damnis ;  or,  if  the  defendants  are 
not  all  solvent,  he  may  elect  to  proceed  against  the  solvent 
party.  But,  with  respect  to  several  judgments  recovered 
at  the  same  time,  no  such  choice  **  of  the  better  damages," 
or  larger  judgment,  and  no  such  election  to  proceed 
against  a  party  supposed  to  be  solvent,  unless  followed  by 
actual  satisfaction,  will  prevent  the  plaintiff  from  enforcing 
a  judgment  against  another  defendant.  Nor  will  an 
unsuccessful  attempt  to  enforce  a  judgment  against  one 
wrongdoer  be  a  bar  to  a  subsequent  action  against  another 
who  is  liable  for  the  same  wrong.  And  it  is  entirely  imma* 
terial  whether  execution  was  issued  on  the  prior  judgment 
or  not.  An  unsatisfied  judgment  against  one  tort-feasor 
is  no  bar  to  a  suit  against  a  joint  tort-feasor.     It  is  not  the 
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nMal  adjtkdicatkm  of  i  ^l  ri^ t, ;  or  the .  ilegal  I  preQepI  ior  itjs 
iDToexne&i,;  biit  titw< atibstanti^ll ^£»ct-o£  compenaoldcniyior 
&tquivalenlr>Tfl;dcdvootkstital;e8itb&  bar.  j  <  tiii  t;''!,] 
ThiB  doctrine  not  :toly:  ceBts  upon  princdplos. of  sound 
awn  and  inanifesfr  jtxntice,  but  id.suppojted  by  an  ovqti- 
btkning  ^  wetgbt  of  -  authority.  It ;  prorvails  :  in  a  gre^ 
ijority  i o£  the  AmcMcan  * Stttt^s, : and.  has-  reeelTed  the 
i^ualified  approval,  of ^tbe  Supfeme  iCourt  of  the  United 
iMite.  Iti  LoiiegQjf]^,  'MuYray,  S)  W/all.  1;  it  waa :  hlsldibM 
dlgifteni  ina  fbrjnereuiti!  witiif.  part  pay  men  ti  constituted 
tbar  <M  tbe  action  agbinst  the  d^f fenditnt.  In  the  [Opinion^ 
^!lf rcLU^  J.^it  iJ9  ^9l^d I'.V .Butv  jDi  all  such ; cs^ses^  .i?^hat 
iL'the^efedidaafiriti  .audi'  setond  suitrdgne  to  discbaffgg 
■iMUiframthe  obligations  iw^ich'i  the  law /imposes,  upon 
m'iD.otoka  ioQtopensation?  :His/  liability  muatremaiu; 
riilbral8:iitKl<Nftr  principle j J  iuatilrhe  ddes  tbisw  > ;  fTbe^  jndgr 
MAti  agilinstf  Im  eoitr«si]^ssers  do^  not  .affecit  him;  so;  aa  jtQ 
l^ase  :  him  ijM.-  iaaiy  .  :eqiiitabl^  consideration.  *'.-.;  ^-  -  : 
But  when;;^  plaintiff  has  accepted  satisfaotion  in -full 
r  the  injuryrdow^him,  from  whatever  source  :it  .may 
ime,  he  is  so  far  afifected,  in  equity  and  good  conscience, 
lat  the  law  will  not  permit  him  to  recover  again  for  the 
jne  damages.  But  it  is  not  easy  to  see  how  he  is  so 
Fected  until  he  has  received  full  satisfaction,  or  what  the 
.w  must  consider  as  such. 

••  We  are,  therefore,  of  the  opinion  that  nothing  short  of 
ktiafaction,  or  its  equivalent,  can  make  good  a  plea  of 
^rmer  judgment  in  trespass,  offered  as  a  bar  in  an  action 
j;ain8t  another  joint  trespasser,  who  was  not  party  to  the 
rat  judgment.'*  In  Sheldon  v.  Kibbe,  3  Conn.  214,  there 
id  been  judgment  against  a  co-trespasser,  who  was  com- 
litted  to  jail  by  force  of  an  execution  which  issued 
lereon,  but  the  court  held  these  facts  to  be  no  bar  to  the 
lit  against  the  defendant.  In  the  opinion,  Hosmer,  G. 
y  says:  ''The  common  law,  founded  as  it  is  upon  reason, 
id  allowing  nothing  that  is  nugatory,  much  less  that  is 


850  AMERICAN  ELECTRICAL  CASES.      [vol.  5 

Cleveland  ▼.  Bangor. 

pernicious,  will  sanction  no  inutility  or  absurdity.  Nov, 
what  can  be  more  absurd  than  to  authorize  the  pendency  and 
proceeding  of  twenty  separate  actions  against  persons  eon* 
cerned  in  a  joint  trespass,  and,  after  the  accumulation  of  vast 
expense,  to  hold  that  the  first  judgment  bars  the  other  suit. 
See  also  Ayer  v.  Ashmead,  31  Conn.  447;  Osierhaai  t. 
RohertSf  8  Cowen,  43 ;  Elliott  v.  Hayden,  104  Mass.  180; 
Knight  v.  Nelson,  117  Mass.  458;  Savage  v.  £>^rf tu,  128 
Mass.  254;  Sanderson  v.  Caldwell,  2  Aik.  (Vt.)  195;  EIUM 
V.  Porter,  5  Dana,  299  (30  Am.  Dec.  688) ;  Society  v.  Under^ 
wood,  11  Bush.  265;  Wyman  v.  Bowman,  71  Me.  123; 
(21  Am.  Rep.  214);  Bigelow,  Estoppel,  57,  128;  Cooley, 
Torts  (2nd  ed.),  158.  In  Freeman,  Judgments,  sec.  236, 
the  author  says:  *'  A  few  cases  .  .  .  decide  that  the 
mere  issuing  of  an  execution  is  a  conclusive  election  to 
consider  the  defendant  as  exclusively  responsible.  But  a 
majority  of  the  American  cases  discountenance  this  mani 
fest  absurdity.  .  .  .  How  vain  and  delusive  that  law 
must  be  which  declares  the  right  of  an  injured  party  to 
proceed  severally  against  every  person  concerned  in  com- 
mitting an  injury;  which  sustains  him  until  the  liability 
of  every  wrongdoer  is  severally  determined,  and  evidenced 
by  a  final  judgment;  and  which,  after  thus  *  holding  the 
word  of  promise  to  his  ear,  breaks  it  to  his  hope  '  by  fo^ 
bidding  him  to  attempt  the  execution  of  either  judgment, 
upon  penalty  of  releasing  all  the  others." 

White  V.  Philbrick,  5  Maine,  147,  is  one  of  the  "  few 
cases  ''  that  may  be  cited  in  support  of  the  doctrine  thus 
characterized  by  Mr.  Freeman  as  a  **  manifest  absurdity." 
It  appears  to  have  been  decided  on  the  authority  of  the 
early  case  of  Brown  v.  Wootoyi,  Yelverton,  67,  and  a  quali* 
fied  dictum  in  Livingstone  v.  Bishop,  1  Johns.  290;  but  it 
stands  upon  indefensible  ground.  As  stated  by  the  court 
in  Murray  v.  Lovejoy,  2  Cliflford,  191,  *'  it  does  not  seem 
to  rest  upon  any  substantial  basis,  and  should  no  longer 
be   followed.     In    the   later  case   of  Hopkins  v.    Herseyt 
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Me.  449y  it  is  held  that  a  collateral  concurrent 
nedy  against  one  not  a  joint  trespasser  is  not 
rred  by  anything  short  of  actual  satisfaction,  and  the 
Be  of  White  V.  Philbrick,  supra,  is  distinguished  as  a 
lecision  limited  to  co-trespassers.''  This  technical  refine- 
Bnt  -was  obviously  suggested  to  prevent  a  conflict,  and 
'oid  the  necessity  of  overruling  White  v.  PhilbricJc,  But, 
ith  regard  to  the  point  under  consideration,  no  sound 
ason  has  been  given,  and  it  is  believed  that  none  can  be 
isigned,  for  such  a  distinction  between  the  case  of  wrong- 
>ers  wlio  are  jointly  and  severally  liable  and  of  those  who 
re  only  severally  liable  for  the  same  injury.  In  either 
me  the  sufferer  is  entitled  to  but  one  compensation  for  the 
line  injury,  and  full  satisfaction  from  one  will  operate  as 

discharge  of  the  others.  In  neither  case  will  anything 
bort  of  satisfaction  from  one  bar  a  suit  against  another. 
L  master,  for  instance,  is  liable  for  the  tort  of  his  servant, 
nd  a  satisfaction  from  one  will  discharge  both,  but  they 
annot  be  sued  and  declared  against  jointly.  So  in  Brown 
\  Cambridge,  3  Allen,  474,  the  plaintiff  brought  suit 
tgainst  the  water  company  for  an  injury  sustained  on 
iccount  of  a  trench  left  in  the  highway,  and,  by  way  of 
x»mpromise,  accepted  a  small  sum  in  '*  payment  and 
latiafaction"  of  all  damages  in  that  suit.  It  was  held  that 
iie  was  thereby  precluded  from  maintaining  a  subsequent 
iction  against  the  city  for  the  same  injury.  Conversely, 
in  Bennett  v.  Fifield,  13  R.  I.  139  (43  Am.  Rep.  17)  it  was 
beld  that  judgment,  with  execution,  against  an  individual 
for  leaving  in  the  highway  an  object  calculated  to  frighten 
horses,  was  no  bar  to  a  subsequent  suit  against  the  town 
for  permitting  it  to  remain,  although  the  defendant  in  the 
former  suit  had  been  committed  to  jail  on  the  execution, 
ind  the  claim  subsequently  proved  against  his  estate  in 
tMUikruptcy.  But  as  Rhode  Island  was  one  of  the  three 
States  in  which  the  error  of  Brown  v.  Wooton,  supra,  had 
t)een   followed  (see  Hunt  v.  Bates,  7  R.  I.   217,   S.   C.  82 


I 
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Am.  Deo.  692),  the  court  limited  the  Itttter  base  to  joUiik 
Nvrongdoers^  and  distinguished  it  from  BennM  v.  FifiM, 
mpra^  on  the  ground  that  the  individual  and  thi^  towA^^ 
the  latter  case  could  not  be  regarded  as  Joinit  tbh-fieaaoiaL 
**They  were  not  jointly,  but  collaterally,  liable  for  flia 
same  injury,"  said  the  court,  ^^by  reason  of  distind^ 
though  related,  torts,  aind  therefore  the  injured  partial 
until  indemnified^  are  entitled  to  look  to  -either  of  duKb 
remaining  undischarged  for  their  damages." 

In  the  case  at  bar,  the  liability  of  the  streeit  railwe^'lklr 
negligence  respecting  the  location  of  its  posts  ekisfied  lil 
common  law,  while  the  liability  of  the  city  for  perrattti^ 
the  obstruction  to  remain  is  created  by  gt^neral  statutft 
(R.  S.  c.  18,  sec.  SO.)  And  although  the  liability  ofUA 
is  nuiflfirmed  in  sec.  8,  c.  '378,  of  the  Laws  of  1885,- fclr 
obvious  reasons^  they  cannot  be  deemed  joint  torti-feUdift 
with  respect  to  the  mode  of  r^ress.  Bufrit  Hi  imtnateiriaL 
Concurrent  remedies  exist  against  thdm  s^vei^Ily  fdr  Ab 
same  cause.  The  plaintiff  is  entitled  to  indemnity  fer-tU 
injury,  but  only  one  indemnity.  Satisfaction  from'  th'i 
railway  company  would  have  been  a  bar  to  this  suit;  bul 
judgment  and  execution  against  the  company,  without 
satisfaction,  cannot  be  a  bar.  Having  a  judgment  agunst 
each,  she  will  be  entitled  to  choose  the  larger  sum  and  the 
solvent  party. 

II.  Tlie  motion. 

In  the  report  of  the  plaintiff's  case  against  the  street 
railway  (86  Mo.  232),  the  court  say,  respecting  the  motion 
for  a  new  trial:  "  A  careful  examination  of  the  evidence 
reported  satisfies  us  that  it  was  sufficient  to  authorize  the 
verdict."  A  careful  review  of  the  evidence  reported  in 
this  case  against  the  city  leads  us  to  the  same  conclusion. 
True,  the  ground  of  liability  is  essentially  different.  In 
the  action  against  the  railway,  the  defendant  would  not 
have  been  ixempt  from  liability  for  the  consequences  of 
its  own  negligence  if  some   other  cause,    for   which  the 


J,  for  which  the  plaintifif  was  responsible,  or  any  other 
>endent  cause,  for  which  neither  the  plaintiff  nor  the 
ras  responsible,  proximately  contributed  to  the  injury, 
annot  recover. 

it  unlawful  traveling  on  Sunday  would  bar  recovery  in 
r  case,  and  the  defendant  contends  that  the  verdict 
sot  authorized  by  the  evidence  on  this  point.  We  are 
le  to  concur  in  this  view.  It  involves  an  interpreta- 
di  the  statute  at  variance  with  its  true  spirit  and  pur- 
It  is  not  ev  ery  act  of  walking  or  riding  on  Sunday 
oonstitutes  **  traveling  '*  within  the  meaning  of  B.  S. 
^  sec.  20.  It  is  only  unnecessary  traveling  which  is 
Lbited.  Works  of  necessity  and  charity  are  expressly 
)ted  from  the  prohibition;  and  "a  moral  fitness  or 
riety  of  traveling  under  the  circumstances  of  any  par- 
ir  case  may  be  deemed  necessary  within  this  section. '^ 
IOH8,  C.  J.,  in  Com.  v.  Knox,  6  Mass.  76;  Sullivan  v. 
f.  JB.  U.,  82  Maine,  196.  The  primary  object  of  such 
lation  has  been  to  secure  to  private  citizens  the  quiet 
fment  of  Sunday  as  a  day  of  rest,  and  to  encourage 
observance  of  moral  duties  on  that  day,  but  not  to 
orise  any  arbitrary  or  vexatious  interference  with  the 
Its  habits  and  comfort  of  individuals.  Hamilton  v. 
14  Allen.  475.    In  accordance  with  these  views  wa«i 
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air  and  gentle  exercise,  and  the  consequent  promotion  of 
the  health,  is  not  in  violation  of  the  Sunday  law. 
0*ConndlY.  LewistoUy  65  Maine,  34;  Davidson  v.  Portinndf 
69  Maine,  116;  Sullivan  v.  M.  C.  R.  R.,  82  Maine,  196, 
supra;  Barkery.  Worcester,  139  Mass.  74. 

In  the  case  at  bar,  the  plaintifif  was  in  feeble  health,  and, 
being  unable  to  walk  with  comfort,  had  accepted  her 
husband's  invitation  to  ride  into  the  country  for  the  enjoj- 
mont  of  the  open  air  and  the  benefit  of  her  health.  The 
fact  that  the  companionship  of  her  husband  and  friends 
may  have  enhanced  the  pleasure  of  the  drive  did  not  ren- 
der it  unlawful.  The  jury  found  in  favor  of  the  plaintiff, 
under  prox^er  instructions,  and  we  see  no  justification  for 
disturbing  the  verdict  on  this  ground. 

But  the  defendant  finally  contends  that  the  uncontrol 
lable  conduct  of  the  horse,  and  not  the  obstruction  in  the 
street,  was  the  proximate  cause,  or  one  of  the  proximate 
causes,  of  the  accident. 

The  law  of  causal  connection  in  this  class  of  cases  has 
been  maturely  considered  and  critically  analyzed  in  the 
recent  decisions  of  this  court.     Spaulding  v.  Winslow,  74 
Maine,  528;  Aldrich  y.  Gorham,  77  Maine,  287;  PerKiw  v. 
Fayette,  68  Maine,  152;  Monlton  v.  Sanford,  51  Maine,  127. 
These   authorities    all    agree   that  the  contributory  fault 
which  will  bar  a  recovery  against  a  town  for  a  defective 
highway  must  be  one  of  the  efficient  and  proximate  causes 
of  the  accident,  and  not  a  mere  condition  or  occasion  of  it. 
But  it  has   been   found   impracticable    to    prescribe    by 
abstract  definition  applicable  to  all  possible  states  of  facts, 
what  is  a  proximate  and  what  a  remote  cause;  what  is  a 
true  and  efficient  cause  of  a  given  result,  and  what  is  a 
mere  **  occasion  "  or  **  opportunity  "  for  the  operation  of 
the  true  cause.     **  Everything  which  induces  or  influences 
an  accident  does  not  necessarily  and  legally  cause  it.    It 
might  be  the  agency,  or  medium,  or  opportunity,   or  occa- 
sion, or  situation,  or  condition,  as  it  is  variously  styled, 
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through  or  by  which  the  accident  happened,  but  no  part  of 
its  real  and  controlling  cause.  .  .  .  Much  must 
depend  upon  the  circumstances  of  each  particular  case, 
and  upon  the  common  sense  of  the  thing. ' '  Spaulding  y. 
Winslaw,  supra. 

Whether  the  fright  of  the  horse  at  the  electric  car  shall 
be  deemed  the  true  and  real  cause  of  the  accident,  or  only 
a  circumstance  which  permitted  it  to  happen,  must  depend 
upon  the  character  of  the  horse,  and  the  extent  of  his  mis- 
conduct. If  the  horse  was  not  reasonably  gentle  and  safe, 
and  became  entirely  unmanageable  from  fright,  substan- 
tially freeing  himself  from  the  control  of  the  driver,  and 
the  accident  resulted  from  such  a  want  of  control,  then  the 
fright  of  the  horse  might  be  regarded  as  one  of  the  proxi- 
mate causes  of  the  accident.  If,  however,  the  horse  was 
ordinarily  safe,  and  reasonably  suitable  for  use  on  the 
public  street,  and,  while  being  properly  driven,  started  and 
shied  at  the  sudden  appearance  of  the  electric  car  around 
the  curve,  swerving  but  a  few  feet  from  the  line  of  travel, 
and,  through  only  a  momentary  loss  of  control  by  the 
driver,  brought  the  carriage  in  contact  with  the  pole  in  the 
street,  in  such  case  the  conduct  of  the  horse  could  not,  in 
reason  and  justice,  be  considered  as  causing  the  accident. 
Spaulding  v.  Winslow  and  Aldrich  v.  Oorham,  supra. 

This  test  of  a  town's  liability  in  such  a  case  has  also  been 
applied  in  Massachusetts.  In  Titus  v.  Northbridge,  97 
Mass.  268,  it  is  said:  "The  court  are  of  opinion  that 
when  a  horse,  by  reason  of  fright,  disease,  or  viciousness, 
becomes  actually  uncontrollable,  so  that  his  driver  cannot 
stop  him,  or  direct  his  course,  or  exercise  or  regain  control 
over  his  movements,  and  in  this  condition  comes  upon  a 
defect  in  the  highway,  ...  by  which  an  injury  is 
occasioned,  the  town  is  not  liable  for  the  injury,  unless  it 
appears  that  it  would  have  occurred  if  the  horse  had  not 
been  so  uncontrollable.  But  a  horse  is  not  to  be  considered 
uncontrollable  that  merely  shies  or  starts,  or  is  momentarily 
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not  controlled  by  the  driver.*'  As  stated  by  Peters,  C. 
J.,  in  Spaidding  v.  Winslow,  supra:  **It  ia  not  a  fault  in » 
horse  to  be  spirited,  or  to  start  up  quickly,  or  to  shy  and 
sheer  from  objects  to  a  certain  extent.  Such  things  are 
very  common  occurrences,  and  cannot  be  prevented  or 
efiFectually  guarded  against  by  the  owners  or  drivers  of 
horses.  It  is  not  unreasonable  to  drive  horses  of  such 
description  upon  our  public  roads.  Therefore,  it  would 
not  be  reasonable  to  say  that  the  fright  of  the  horse,  under 
such  circumstances,  .  .  .  was  a  proximate  cause  of 
the  plaintifif's  injury." 

This  doctrine  is  not  in  conflict  with  the  rule  applied  in 
Moulton  V.  Sanfordf  and  Perkins  v.  Fayette^  supra.  In  each 
of  those  cases  it  was  evidently  found  that  the  horse  had 
passed  entirely  beyond  the  control  of  the  driver,  and  that 
his  misconduct  was  one  of  the  proximate  causes  of  the 
accident. 

In  the  case  at  bar,  whether  the  pole  in  the  street  consti- 
tuted a  defect,  and  whether  the  misconduct  of  the  horse 
was  one  of  the  proximate  causes  of  the  accident,  were  ques- 
tions submitted  to  the  jury,  with  appropriate  instructions, 
to  which  no  exceptions  were  taken.     They  found  in  favor 
of  the  plaintiff,  and  we  are  unable  to  say  that  the  contrary 
inference  is  the  only  reasonable  inference.     The  horse  had 
been  driven  by  the  plaintiff's  husband  prior  to  that  time, 
and  he  had  been  considered  gentle  and  safe.     The  motor- 
man  on  the  car  says  the  horse  was  "  scared  of  the  car,  the 
same  as  other  horses  are."     The  horse  was  within  ten  or 
fifteen  feet  of  the  pole,  when  he  took  fright  at  the  car,  and 
shied  a  few  feet  to  the  right.     The  driver  was  holding  the 
reins  with  both  hands,  and  only  momentarily  lost  control 
of  the  horse.     In  all  probability  he  would  have  regained 
control  of  him,  and  avoided  an  accident,  if  the  pole  had 
not  obstructed  the  traveled  way.     Under  these  circum- 
stances, it  is  not  unreasonable  to  say  that  the  fright  of  the 
horse  was  not  the  real  cause  of  the  accident.    On  the  other 


ich  it  did  cause  it  or  in  some  similar  way. 

Motion  and  exceptions  overruled. 


L— In  Um  following  oases,  in  addition  to  tha  three  last  above 
d,  the  oanse  of  action  arose,  in  one  waj  or  another,  from  alleged 
not  in  the  maintenance  or  ose  of  eleotrioal  apparatus. 
i  ▼.  PoiUa  Ta.  Cable  Co.,  U.  a  Circuit  Ck)urt  of  Appeals,  Sixth 
K,  i^ril  8,  18M  (00  Fed.  Rep.  087)  seems  to  have  been  an  action 
jA  for  the  same  cause  as  that  in  the  Supreme  Ck)urt  of  Tennessee,  of 
s  memorandum  is  to  be  found  at  4  Am.  Electl.  Gas.  403,  note.  The 
sol  of  the  court  below,  in  favor  of  the  defendant,  was  afiEbmed. 
bsMbior  EleeMe  Co.  v.  Stoeetf  N.  J.  Supreme  Court,  Nov.  14,  1804, 
•  Hep.  868),  the  action  was  for  injuries  caused  by  the  fall  of  an  electric 
a  A  atieet,  frightening  a  horse.  The  rope  from  which  the  lamp  was 
ded  had  become  worn  by  long  use,  and  broke.  It  was  held,  to  quote 
lie  head-note,  '*  proper  to  charge  that  defendant's  duty  was  to  provide 
and  sound  rope  and  wire  to  securely  hold  the  lamp,  to  furnish  good 
I,  pnperly  secured,  and  to  have  the  rope  properly  run  through  such 
ly  and  to  have  the  lamp  properly  affixed  to  the  rope,  and  that  the 
«ioe  of  the  accident  raised  no  presumption  of  defendant's  negli- 
but  that  its  liability  depended  upon  whether  it  exercised  reasonable 
I  keeping  the  lamp  properly  suspended  and  secured." 
tmihem  BeU  Tel.  dt  Tdeph,  Co.  v.  Lynch.  (Georgia  Supreme  Court, 
8,  1804  (80  a  E.  Rep.  600),  the  following  is  a  portion  of  the  head 
rrUten  by  the  court: 

m  dedaiation  alleging  that  the  plaintiff  became  entangled  in  a  coil 
phone  wire,  belonging  to  the  defendant,  which  it  had  negligently 
ii^  or  hanging  in  the  street,  and  that,  the  wire  becoming  entangled 
clolhing,  she  was  thrown  violently  on  the  pavement  and  injured, 
m  eivideiioe  showing  that  one  end  of  the  wire  was  fastened  to  a  pole 
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is  charged  with  the  dut j  of  keeping  it  in  such  a  oonditioii  of  nfeCj-  that 
travelers  upon  the  highway  shall  be  exposed  to  no  unneoenaiy  haard 
therefrom,  and  is  responsible  for  any  negligent  condition  of  its  appniten- 
ances  which  it  permits  to  exist  by  passive  acquiescenoe  foUowinf  aetoal 
knowledge  or  resulting  from  failure  to  acquire  knowledge. 


William  H.  Pbttinoill  y.  Citt  of  Chblsba. 

]ii€ts8<ichu9eUs  Supreme  Judicial  Court,  May  18^  1894. 

a61  Mass.  868.) 
Municipal  oorpor^tion.— Ikjxtbt  to  LumfAK. 

A  municipal  corporation  is  not  liable  for  injuries  to  a  linAwmw  employed 
upon  its  fire  alarm  system,  due  to  the  breaking  of  a  pole  caused  by  its 
own  negligence. 

Appeal  by  plaintiff  from   judgment  of  Superior  Court, 
Suffolk  county.     Facts  stated  in  opinion. 

M.  T.  Allen,  for  the  plaintiff. 

D.  E.  Oouldy  for  the  defendant. 

Field,  C.  J. :  This  is  an  appeal  from  an  order  of  the 
Superior  Court  sustaining  a  demurrer  to  the  plaintiff's 
declaration,  and  directing  judgment  for  the  defendant. 
The  declaration  contains  two  counts ;  the  first  at  common 
law,  and  the  second  under  St.  1887,  c.  270.  The  demurrer 
is  general,  but  the  point  is  not  taken  that  the  second  count 
contains  no  allegation  that  notice  of  the  time,  place  and 
cause  of  injury  was  given  to  the  defendant. 

We  assume  that  St.  1887,  c.  270,  may  apply  to  cities  and 
towns.  See  Connolly  v.  Walthamj  156  Mass.  368 ;  Conroy  v. 
Clinton,  158  Mass.  318.  But  the  statute  in  terms  only  gives 
to  an  employe  who  has  received  personal  injury  from  the 
causes  described  in  the  first  three  clauses  of  the  first 
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Mction,  or  to  his  legal  representatives  in  case  the  injury 
results  in  death,  **the  same  right  of  compensation  and 
remedies  against  the  employer  as  if  the  employe  had  not 
been  an  employe  of  nor  in  the  service  of  the  employer  nor 
engaged  in  its  work." 

The  question,  then,  is  whether  a  city  is  responsible  in 
damages  to  any  person  who,  in  the  exercise  of  due  care,  is 
injured  by  the  breaking  of  a  pole  to  which  was  attached 
the  wires  of  a  fire  signal  system  of  the  city,  if  the  pole 
broke  because  it  was  "  negligently  constructed,  cared  for, 
maintained  and  placed "  in  its  position.  The  special 
authority  of  the  city  of  Chelsea  to  establish  a  fire  depart- 
ment is  found  in  St.  1881,  c.  200,  sec.  16. 

In  Hafford  v.  New  Bedford^  16  Gray,  297,  it  was  held  that 
the  city  was  not  liable  for  the  negligence  of  the  members 
of  a  fire  department  established  by  the  city  council  pur- 
suant to  an  act  of  the  Legislature.  In  that  case  the  alleged 
negligence  consisted  in  the  members  of  the  fire  department 
carelessly  driving  a  hose  carriage  against  the  plaintifif  in  a 
public  highway  during  an  alarm  of  fire. 

In  Fisher  y.  Boston,  104  Mass.  87,  the  plaintiff  was 
injured  by  the  bursting  of  hose  connected  with  a  fire 
engine,  which  was  alleged  to  have  been  defective,  and  to 
have  been  negligently  used  at  a  fire  by  members  of  the  fire 
department.  It  was  held  that  the  city  was  not  liable.  In 
the  opinion  it  is  said  that  "In  the  absence  of  express  stat- 
ute therefor,  municipal  corporations  are  no  more  liable  to 
actions  for  injuries  occasioned  by  reason  of  negligence  in 
using  or  keeping  in  repair  the  fire  engines  owned  by  them 
than  in  the  case  of  a  town  house  or  public  way.''  See 
Tainier  y.  Worcester,  123  Mass.  311. 

The  present  case,  we  think,  comes  within  the  general 
doctrine  declared  in  Hill  y.  Boston,  122  Mass.  344,  viz. : 
"  That  no  private  action,  unless  authorized  by  express 
statute,  can  be  maintained  against  a  city  for  the  neglect  of 
a  public  duty  imposed  upon  it  by  law  for  the  benefit  of  the 
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public,  and  from  the  performance  of  which  the  corporation 

receives  no  profit  or  advantage." 

Judgment  affimud. 

NOTB.— Beenoteto  Junior  ▼.  dfissouri  Elec.  Light  db  Pcnoer  Co,,  pod. 


Essex  County  Electric  Company  v.  Andrew  Eblly. 

New  Jersey  Supreme  Courts  June  7th,  1894, 

INJTTRY  TO  LUmCAN  BY  BBBAKINO  OF  TKLEOBAPH  FOUL 

(Head  note  by  the  court): 

The  liability  of  a  master  to  a  servant  for  an  injury  reoeived  in  bis  emploj 
will  be  established  by  proof  that  the  injury  was  caused  by  the  master*i 
wilful  wrongdoing,  or  resulted  from  the  breach  of  a  duty  owed  to  ths 
servant  arifling  out  of  the  relation  between  them. 

A  duty  of  a  master  to  a  servant  in  his  employ  is  to  take  reasonable  cars 
and  precaution  not  to  subject  the  servant  to  other  or  greater  dansoi 
than  those  which  are  obvious  or  naturally  incident  to  th«  employmoift, 
the  risk  of  which  the  servant  takes  by  accepting  employment. 

The  master  must  take  reasonable  care  to  furnish  tools  and  applianoes  with 
which,  and  places  on  or  about  which,  the  servant  ia  employed  to  w(rt, 
reasonably  safe  for  the  work. 

When  a  servant  receives  an  injury  from  a  latent  defect  in  such  appliances, 
or  places,  evidence  to  establish  the  master's  liability  must  justify  ths 
inference  that  he  either  knew,  or,  by  the  exercise  of  the  oare  required  dt 
him,  might  have  known,  of  the  defect ;  but  he  wiU  not  be  reqwnsibli 
for  a  defect  which  the  most  careful  scrutiny  would  not  have  disclosed. 

The  above  principles  applied  in  an  action  brought  by  a  lineman  agaiut 
his  employer,  a  telegraph  company,  for  injuries  caused  by  the  breaking 
of  a  telegraph  pole,  upon  which  he  was  working  by  direction  of  an 
officer  of  the  company. 

Neioark  Pass.  Ry,  Co.  v.  Blocks  4  Am.  Eleotl.  Gas.  628,  cited  in  opinion. 

Appeal  by  defendant  below  from  judgment  of  Circuit 
Court,  Essex  coiuity.  Facts  sufficiently  indicated  in  last 
paragraph  of  head  note^  in  addition  to  those  stated  in 
opinion. 

Edward  A.  Day,  for  plaintiff  in  error. 
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Samuel  KalUeh,  for  defendant  in  error. 

Maois,  J. :  After  the  evidence  produced  by  Kelly  had 
been  put  in,  counsel  for  the  company  moved  for  a  nonsuit, 
m  the  ground  that  it  did  not  establish  any  liability  on  the 
part  of  the  company  for  the  injury  Kelly  had  received. 
Fhe  motion  was  denied  and  an  exception  taken.  After  the 
evidence  produced  by  both  parties  had  been  put  in,  counsel 
for  the  company  requested  the  trial  court  to  direct  the  jury 
that  the  liability  of  the  company  for  the  injury  to  Kelly 
liad  not  been  made  out.  The  request  was  refused,  and  an 
Bzception  taken.  Two  of  the  assignments  of  error  are 
based  upon  these  exceptions,  and  they  may  be  considered 
together,  for  they  obviously  present  the  same  question, 
ris.,  whether,  upon  the  facts  established  by  proof,  a 
neglect  of  duty  on  the  part  of  the  company  to  Kelly  may 
be  inferred.  Railway  Co.  ▼.  Blacky  55  N.  J.  Law,  605. 
rhe  parties  bore  to  each  other  the  relation  of  master  and 
lervant.  The  liability  of  a  master  to  a  servant  for  an 
injury  received  in  his  employ  will  be  established  by  proof 
that  the  injury  was  caused  by  the  master's  wilful  wrong. 
doing,  or  resulted  from  the  breach  of  any  duty  which  the 
master  owed  the  servant  arising  out  of  the  relation  between 
them.  Bish.  Noncont.  Law,  sec.  639.  There  was  no  pre- 
tense in  this  case  that  the  company  had  been  guilty  of  any 
wilful  wrong  to  Kelly.  His  claim  was  and  is  that  the 
injury  he  received  was  the  result  of  a  breach  of  a  duty 
which  the  company  owed  him.  The  better  view  of  a 
master's  duty  to  a  servant  is  that  which,  taking  into  con- 
sideration the  well  settled  doctrine  that  a  servant,  by 
accepting  employment,  consents  to  take  the  risk  of  all 
dangers  obviously  or  naturally  incident  to  such  employ- 
ment, imposes  on  the  master  a  positive  duty  to  take  reason- 
able care  and  precaution  not  to  subject  the  servant  to  other 
or  greater  dangers.  The  rule  thus  formulated  is  of  wide 
application,  but,  with  reference  to  such  cases  as  that  now 
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under  consideratioiiy  may  be  thus  stated:  The  master  mnst 
take  reasonable  care  to  have  the  tools  and  appliances  with 
which,  and  the  places  on  or  about  which,  the  servant  is  to 
be  employed,  reasonably  safe  for  the  work  the  latter  is 
employed  to  do.  Shear.  A  R.  Neg.  sees.  92,  93;  Smith, 
Mast.  &  Serv.  236;  Harrison  y.  Railroad  Co.,  31  N.  J. 
Law,  293;  Hutchinson  y.  Railroad  Co.,  6  Ezch.  34S. 
Applying  the  rule  thus  stated  to  the  case  before  us,  it  is 
obyious  that,  to  justify  the  submission  to  the  jury  of  the 
liability  of  the  company  to  Kelly,  the  facts  established 
must  haye  warranted  the  inference  that  the  breaking  of 
the  pole,  which  was  the  cause  of  his  injury,  resulted  from 
a  breach  of  the  company's  duty  to  him  in  respect  to  that 
pole.  The  company  did  not  guarantee  the  safety  of  the 
pole,  nor  was  it  its  duty  to  proyide  a  sufficient  pole,  as  was 
erroneously  held  below.  Its  duty  was  less  extensiye,  and 
would  haye  been  satisfied  if  it  had  taken  reasonable  care 
to  proyide  a  pole  of  sufficient  strength  to  bear  the  strain  of 
the  wires  and  the  weight  of  the  seryant  employed  thereon 
to  do  what  was  required  to  fit  them  for  the  seryioe  of  the 
company.  The  mere  fact  that  Kelly  receiyed  injury  does 
not  establish,  eyen  prima  facie,  the  negligence  or  breach 
of  duty  of  the  company.  Evidence  which  may  justify  the 
inference  of  negligence  of  the  master,  but  also  and  equally 
the  inference  of  the  negligence  of  a  fellow  seryant,  will  not 
he  sufficient ;  nor  will  evidence  which  is  equally  consistent 
with  the  absence  as  well  as  with  the  existence  of  negligence 
on  the  part  of  the  master.  Bahr  y.  Lombard,  53  N.  J. 
Law,  238,  21  Atl.  190,  and  23  Atl.  167;  Duffy  v.  Upton, 
113  Mass.  544;  Rose  v.  Railroad  Co.,  58  N.  Y.  217; 
Baulec  v.  Railroad  Co.,  59  N.  Y.  356;  Cotton  y.  Wood,S 
C.  B.  (N.  S.)  568.  When  a  servant  feceives  an  injury 
by  reason  of  a  latent  defect  in  the  appliances  with  which 
or  the  places  in  which  he  is  employed,  to  establish  the 
liability  of  the  master  the  evidence  must  justify  the  infer- 
ence that  the  master  either  knew,  or,  by  the  exercise  of 


icts  which  could  not  have  been  discovered  by  the 
Bureful  scrutiny.  Ladd  v.  Railroad  Co.,  119  Mass. 
pieer  v.  Railroad  Co.,  138  Mass.  426.  The  rule 
required  the  company  to  take  reasonable  care  and 
tion  to  furnish  a  pole  suitable  to  be  used  for  the  pur- 
»  which  it  was  put,  doubtless  required  it  to  take  like 
I  preserve  the  pole  in  fit  condition,  and  to  that  end 
ionably  examine  whether  or  not  it  became  unfit  or 
from  wear  and  tear  or  otherwise.  It  is  a  matter  of 
1  disagreement  whether  a  master  can  discbarge  the 
ist  named,  and  the  similar  duty  of  keeping  tools  and 
aces  in  repair,  by  selecting  and  employing  competent 
8  to  make  inspections  and  repairs.  In  our  courts 
eld  that  the  master's  duty  may  be  thus  discharged. 
on  V.  Railroad  Co,,  ubi  supra;  Machine  Works  v. 
50  N.  J.  Law,  464;   McKin.  Fel.  Serv.  sees.  28, 

ning  to  the  evidence  presented  by  the  bills  of  excep- 
re  find  the  following  facts  established  and  undis- 
:  The  pole  in  question  had  been  in  use  about  two 
and  stood  erected  outside  the  curb  line  of  a  public 
It  carried  various  wires,  having  a  cross  bar 
9d  to  it  by  lag  bolts  which  passed  through  the  pole, 
i  alflo  connected  with  a  pole  on  the  other  side  of  the 
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therein.  The  pole  thus  changed  was  erected  in  the  new 
position.  Kelly  went  to  its  top,  drew  up  the  wire  connect- 
ing it  with  the  pole  on  the  opposite  side  of  the  street,  and 
while  in  the  act  of  stretching  that  wire  taut  by  a  device 
called  "strap  and  vise,"  which  caused  considerable  strain, 
the  pole  broke,  and  Kelly  fell  with  the  broken  portion  to 
the  ground.  In  respect  to  the  cause  of  the  break,  the  facts 
were  in  dispute.  Kelly  attributed  the  break  to  the  rotten- 
ness of  a  part  of  the  center  of  the  pole,  which  he  discovered 
on  examination  of  the  broken  piece.  Witnesses  for  the 
company  who  had  also  examined  that  piece  and  the 
remainder  of  the  pole  testified  that  there  was  no  rotten- 
ness therein,  and  attributed  the  fracture  to  the  injury  done 
by  the  previous  fall,  which  had  seriously  weakened  the 
pole.  When  facts  are  in  dispute,  the  cause  must,  in  gen- 
eral, be  submitted  to  the  jury;  but  when,  upon  the  evi- 
dence, any  deduction  which  can  be  drawn  from  the  facts 
fails  to  establish  the  liability  of  defendant,  the  cause  is  not 
one  for  a  jury.  There  is  no  room  for  doubt  that  the 
fracture  of  the  pole  was  due  either  to  the  cause  assigned 
by  Kelly  or  to  that  assigned  by  the  vvitnesses  for  the  com- 
pany. If  it  was  due  to  either  of  these  causes,  the  liability 
of  the  company  was  not  made  out,  for  that  liabiliQr 
depended  upon  proof  of  a  breach  of  its  duty  in  that  regard, 
to  which  breach  of  duty  the  fall  might  reasonably  be  attrib- 
uted. The  duty  in  question  is,  as  has  been  shown,  that 
of  taking  reasonable  care  to  have  this  pole  when  erected, 
and  to  keep  it  after  erection,  of  sufficient  strength.  It  is 
a  duty  of  reasonable  inspection  and  examination.  That 
there  was  a  failure  to  perform  this  duty  is  not  made 
out  either  by  direct  proof  or  by  any  justifiable  inference. 
Kelly  testified  that  during  tiie  two  years  of  his  employment 
he  did  not  know  of  any  inspection;  but  his  ignorance  was 
not  inconsistent  with  the  most  careful  precaution  on  the 
part  of  the  comapny,  and  an  offer  to  prove  the  custom  of 
the  company  was  excluded  on  his  objection.     If  such  a 
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re  could  raise  an  inference  of  neglect  of  duty  under 
a  circumstances,  on  the  principle  ^'res  ipsa  loquitur,'' 
I  not  that  case,  for  it  is  obvious  that  the  most  rigid 
aj  would  not  have  disclosed  the  defect  to  which 
attributes  the  break.  He  himself  observed  the  bolt 
rawn  through  the  pole,  and  he  bored  a  hole  to 
»  it,  close  to  the  place  where  the  pole  broke ;  but  ho 
no  weakness,  and  testified  that  he  mounted  the  pole 
lent  of  its  strength.  No  examination  short  of  divid- 
tie  pole,  and  destroying  it  for  use,  would  have  dis- 
l  that  defect. 

WBA  error  to  allow  a  jury  to  infer  a  neglect  of  the  duty 
te  reasonable  care  to  originally  select  and  subse- 
Ij  keep  this  pole  of  sufficient  strength  when  the 
I  was  latent  and  undiscoverable  by  any  precaution 
1  reason  would  prescribe.  If,  on  the  other  hand,  the 
ire  of  the  pole  was  due  to  the  weakness  produced  by 
U,  it  was  equally  erroneous  to  permit  a  jury  to  infer 
;lect  of  duty  on  the  part  of  the  company.  The  fall 
Ted  just  before  the  accident,  and  Kelly  himself  saw 
tended  to  diminish  the  strength  of  the  pole.  With- 
laking  known  the  facts  to  the  company  or  its  officers, 
ounted  the  pole,  and  subjected  it  to  the  strain  of  the 
and  vise.  No  breach  of  duty  on  the  part  of  the  com- 
could  be  inferred  under  such  circumstances.  The 
ity  of  the  defendant  not  having  been  made  out,  it 
)rror  to  submit  the  cause  to  the  jury.  For  this  reason 
tidgment  below  should  be  reversed.  This  result  ren- 
it  unnecessary  to  consider  other  questions  raised  by 
asignments  of  error. 


I.— See  note  to  Junior  y.  Miasouri  Eleo,  lAght  db  Bower  Cfo.,  po$L 
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July  ANA  Pzepka,  as  Administratrix,   Plaintiff,  ▼.  Tn 
American  Glucose  Company,  Defendant. 

Superior  Court  of  Buffalo,  N,  F.,  Oeneral  2>rm,  Jdnicaiy  i5,  IMt 

(11  Misa  181.) 

Elbotrio  uobt  wntEB.— DEFionvx  inbul^tion  g^ctdo  fm. 

In  an  action  for  damages  for  the  death  of  an  employe  of  defendant,  osond 
by  the  burning  of  a  building  in  which  he  was  employed,  a  oomplanl 
which  alleged  that  the  fire  originated  in  the  dynamo  room  oi  the  bnili- 
ii^g»  ^7  reason  of  defects  in  the  appliances  and  maohinery  opsnted 
therein,  and  by  reason  of  the  defective  insulation  of  electric  ligfat  winik 
the  wood  work  thus  being  set  on  fire,  and  that  the  fire  was  wholly  dm 
to  the  defendant's  negligence  —  ^kl,  to  set  up  a  good  oanse  of  action, 
which  is  not  negatived  by  an  allegation  of  negligenoe  ci  other  aoiplQjM 
of  the  defendant  in  failing  to  put  out  the  fire. 

Ullman  &  Ullman,  for  plaintiff. 

Rogers,  Locke  &  Milbum  {L.  L,  Babcockf  of  counsel),  for 
defendant. 

Titus,  Ch.  J. :  The  defendant  demurs  to  the  plaintiff'i 
complaint.  The  complaint  alleges  that  the  fire  through 
which  the  plaintiff's  intestate  was  killed  originated  in  the 
dynamo  room  of  the  defendant's  building  by  reason  of 
defects  in  the  appliances  and  machinery  operated  therein, 
and  that  by  reason  of  defective  insulation  the  wires  set  fire 
to  the  woodwork. 

In  paragraph  4  it  is  alleged  that  the  "taking  fire  of  said 
building  and  burning  thereof  was  due  wholly  to  the  care- 
lessness and  negligence  of  the  defendant."  It  then 
describes  the  building  and  room  in  which  the  intestate 
worked,  and  alleges  that  the  windows  were  screwed  down, 
and  that  after  the  fire  occurred  it  might  easily  have  been 
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extinguished  by  the  men  employed  in  the  engine  room, 
and  other  facts  in  detail. 

We  think  there  is  clearly  a  specific  allegation  of  the  neg- 
ligence of  the  defendant  in  not  properly  attaching  the  elec- 
tric wires  and  in  their  faulty  and  defective  insulation. 
The  negligence  in  this  case  is  predicated  wholly  upon  the 
defective  construction  and  attachment  of  the  machinery 
and  appliances  and  is  a  sufficient  charge  of  negligence  to 
maintain  the  action. 

The  description  of  the  room  in  which  the  intestate 
worked,  and  the  fact  that  the  windows  were  screwed 
down,  are  proper  allegations  in  the  complaint  and  compe- 
tent to  be  shown  upon  the  trial,  but  the  allegation  of  the 
negligence  of  the  defendant's  employes,  while  it  may  be  a 
harmless  surplusage,  adds  nothing  to  the  charge  of  negli- 
gence against  the  defendant  in  causing  the  fire,  neither 
does  it  exculpate  it  from  the  consequences  of  such  negli- 
gence, because  the  neglect  of  the  employes  to  put  out  the 
fire,  while  it  may  have  prevented  the  serious  consequences 
which  followed,  was  not  the  approximate  cause  of  the 
intestate's  death. 

In  Pauley  v.  Lantern  Co.,  131  N.  Y.  90,  no  claim  was 
made  that  the  fire  was  occasioned  by  any  act  or  omission 
of  the  defendant,  nor  was  it  in  any  manner  the  product  or 
result  of  its  fault  or  negligence,  and  the  court  held  that 
no  negligence  was  shown  against  the  defendant. 

Here  the  complaint  charges  direct  and  specific  negli- 
gence against  the  defendant,  which  clearly  distinguishes 
it  from  that  case. 

We  think  the  demurrer  must  be  overruled  and  judgment 
ordered  for  the  plaintiff,  with  costs,  with  leave  to  the 
defendant  to  answer  within  twenty  days  on  payment  of 
the  costs  of  demurrer. 

Hatch,  J. :  The  complaint  alleges  that  the  fire  origi- 
nated in  the  dynamo  room  of  the  structure  burned,  by 
reason  of  defects  in  the  appliances  and  machinery  operated 
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tlierein  and  by  reason  of  the  defective  insulation  of  the 
wires  conducting    the   electrical  current  to   the  electric 
liglits,  by  reason  of  which  defects  the  woodwork  of  said 
dynamo  room  was  set  on  fire.    This  is  the  only  fire  alleged 
to  have  been  started,  and  it  resulted  in  the  destruction  of 
the  building.    This  is  followed  by  a  separate  allegation  that 
the  taking  fire  of  the  building  and  the  burning  was  dne 
wholly  to  the  carelessness  and  negligence  of  the  defendant 
The  latter  is  not  to  be  treated  as  a  separate  general  allega- 
tion of  negligence  independent  of  the  facts  before  alleged. 
The  facts  are  stated  showing  how  the  fire  originated,  and 
the  allegation  of  negligence  is  of  that  fire;  consequently 
such  allegation  applies  to  the  specific  acts  alleged  and 
characterizes  them  as  negligent.     There  was  but  one  fire, 
and  its  manner  of  starting  is  stated;  it  resulted  in  the 
destruction  of  the  building  from  which  the  injury  was  sus- 
tained; the  fire  was,  therefore,  the  direct  and  proximate 
cause  of  the  injury.     The  allegation  of  negligence  on  the 
part  of  the  engineers  does  not  negative  the  allegation  of 
negligence  as  to  the  cause  of  the  fire.    There  was  no  failure 
of  duty  on  their  part  which  caused  the  fire  to  start;  they 
simply  made  no  attempt  to  put  it  out  when  they  might 
have  done  so.    Their  failure  in  this  regard,  even  though  it 
be  called  a  proximate  cause  of  the  burning,  does  not  aid 
defendant,  for  it  would  then  be  only  one  of  two  proximate 
causes,  and  within  the  rule  laid  down  in  Ring  ▼.  City  oj 
Cohoes,  77  N.  Y.   83,  the  defendant  would  still  be  liable. 
Ehrgott  v.  Mayor  oJ  N.  Y.,  96  id.  283. 

The  fact  is  not  changed  that  the  fire  originated  from  the 
negligence  of  dofondant.  The  case  as  thus  presented  by 
the  pleading  shows  that  the  fire  was  caused  by  the  negU* 
gent  acts  of  the  defendant  and  was  the  proximate  cause  of 
the  injury;  that  the  negligence  of  the  co-employes  in  fil- 
ing to  put  the  fire  out  was  at  most  concurrent  with  the 
negligence  of  defendant.  But  the  latter  fact  does  not  ren- 
der the  pleading  bad,  as  such  negligence  does  not  exoner- 
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le  the  defendant  for  its  acts  of  negligence.  Ellis  v.  N. 
r.,  L.  E.  JcW.  R  R.  Co.,  95  N.  Y.  546. 

The  pleading  is  inartificially  drawn,  but  a  cause  of  action 
•  sufficiently  well  stated  to  resist  a  demurrer. 

Judgment  should,  therefore,  be  ordered  for  the  plaintiff, 
irith  costs,  with  leave  to  the  defendant  to  answer  within 
twenty  days  on  payment  of  costs. 

White,  J.,  dissents. 

Demurrer  ovemiled  and  judgment  ordered  for  the 
plaintiff,  with  costs,  with  leave  to  defendant  to  answer 
within  twenty  days  on  payment  of  costs. 


Noix. — 8es  note  to  nszt  oaae. 


▲avxs  JuKioB  ▼.  Missouri  Elbctbio  Light  and  Powxb 

Company. 

Miimnuri  Supreme  Court,  March  5. 1895, 

(127  Mo.  79.) 

EUKTBIC  LIGHT  WIRES.—  InJUBT  TO  EMPLOTIS. 

An  ezperiimced  lineman  who,  discarding  the  rubber  gloves  furnished  him  by 
the  electric  light  company  employing  him,  touches  with  bare  hands 
the  uninBulated  ends  of  live  wires  for  the  purpose  of  connecting  them, 
Msaraes  the  risk  of  his  employment,  and  damages  for  his  death  thus 
canaed  cannot  be  recovered  of  the  company. 

Appeal  by  plaintiflF  below  from   judgment  of  nonsuit 

rendered   at  St.    Louis  Circuit  Goui*t.     Facts    stated  in 
opinion. 

Harvey  &  HiU,  for  appellant. 

PoUard  &  Werner,  for  respondent. 

Oaktt,  p.  J. :  This  is  an  action  for  personal  damages  by 

VOL.  V— 24. 
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the  widow  of  Alfred  Junior,  alleged  to  have  been  caused 
by  the  defendant's  negligence  in  leaving  its  electric  wirei 
defectively  and  insufficiently  insulated  and  covered, 
whereby  her  husband,  who  was  a  lineman  in  the  employ- 
mont  of  defendant,  came  in  contact  with  said  wires  on  t^e 
1st  day  of  December,  1890,  while  in  the  discharge  of  hia 
duties  as  lineman,  and  was  killed. 

The  answer  was  a  general  denial,  plea  of  contribatoiy 
negligence  on  the  part  of  deceased  in  the  careless  handling 
of  the  wires,  and  his  neglect  to  wear  the  rubber  gloves  far- 
nished  him  by  defendant,  the  same  being  perfect  noncon- 
ductors of  electricity,  and  that  it  was  the  duty  of  deceased 
as  a  lineman  to  observe  and  know  the  condition  of  the 
wires  as  to  insulation,  and  it  was  his  duty  to  haTB 
examined  the  said  wires  as  to  insulation  before  coming  in 
contact  with  thorn,  all  of  which  was  well  known  to  him; 
that  the  inspection  of  these  wires  was  necessarily  left  to 
the  linemen  as  the  employes  who  made  the  connections  and 
ascended  the  poles. 

The  cause  was  tried  to  a  jury  in  March,  1893,  and  on 
the  9th  of  March  the  court  sustained  a  demurrer  to  the 
evidence.  A  motion  for  new  trial  was  overruled,  and 
plaintiff  appeals.  The  errors  assigned  are  three :  first,  in 
refusing  plaintiflf  a  change  of  venue;  second,  in  sustaining 
a  demurrer  to  the  evidence;  third,  in  excluding  certain 
contracts  of  defendant  with  the  city  of  St.  Louis. 

II.  The  all-important  question  in  this  record  is  the  pro- 
priety of  the  court's  action  in  sustaining  the  demurrer  to 
the  evidence. 

The  negligence  of  which  plaintiff  complains  here  is  the 
failure  of  defendant's  foreman,  in  charge  of  the  squad  of 
men  who  were  to  make  the  connection  of  defendant's  elec- 
tric plant  with  the  butcher  shop  on  the  Manchester  road, 
to  caution  plaintiff's  husband  in  regard  to  the  exposed 
condition  of  the  ends  of  these  two  wires. 
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The  evidence  shows  bej'ond  cavil  that  plaintiff 's  husband 
ras  an  experienced  lineman;  that  he  had  worked  for 
lefendant  in  this  capacity  for  several  years;  that  he  had 
Jso  worked  for  other  electric  companies.  The  evidence 
khows  that  deceased  ascended  the  pole  alone  that  day  to 
sake  the  connection;  that  it  was  broad  daylight;  that 
;wo  **live  wires"  of  the  defendant  were  devoid  of  insula- 
ting material  at  their  extreme  ends,  for  the  space  of  one- 
nghth  or  one-sixteenth  of  an  inch,  and  that  deceased  sat 
upon  a  cross  arm  of  the  pole  preparing  to  connect  a  wire  for 
Qie  butcher  shop  with  these  ends;  that  the  fact  that  these  two 
ands  of  the  wires  were  not  insulated  was  open  and  obvious 
ud  could  not  only  be  seen  by  one  in  the  close  proximity 
thereto  of  the  deceased  at  that  time,  but  both  Baldwin  and 
Baurman  testify  that  they  saw  the  two  exposed  ends  from 
their  position  on  the  ground  thirty  feet  distant ;  Baldwin 
was  a  brother-in-law  of  deceased. 

It  appeared  that  deceased  was  an  experienced  lineman, 
»nd  understood  his  business ;  and  that  the  linemen  were  the 
only  employes  of  defendant  who  went  on  the  poles,  and  handled, 
connected  and  repaired  the  wires  theieon,  and  the  only 
employes  who  had  an  opportunity  to  inspect  and  know  the 
condition  of  the  wires ;  the  testimony  of  the  brother-in- 
law,  the  foreman  of  the  squad,  was  that  he  did  not  caution 
deceased  that  the  ends  of  the  wires  were  exposed  that  day, 
because  it  was  not  only  open  and  obvious,  but  it  was  the 
peculiar  business  of  deceased  to  see  and  know  that,  and 
the  connection  was  to  be  made  with  these  wires.  It  fur- 
ther appeared  that  deceased  was  furnished  by  defendant 
with  a  pair  of  rubber  gloves  as  a  protection  in  handling 
''live  wires,"  and  that  he  had  these  gloves  under  his  belt 
as  he  ascended  the  pole,  and  did  not  have  them  on  when 
he  received  the  fatal  shock. 

No  one  saw  deceased  when  he  received  the  shock. 
When  killed,  he  was  sitting  on  the  cross  arm  surrounded 
by  a  net  work  of  wires.     There  were  six  arms  on  the  pole 
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upon  which  he  had  climbed,  on  which  were  strung  the 
wires  of  the  telephone  and  telegraph  companies  and  of  the 
fire  alarm  service,  all  charged  with  electricity  and  aU  itnin- 
sulated.  After  his  death,  in  the  palms  of  each  of  deceased's 
hands  was  found  a  round  blister  spot,  as  though  burned. 

There  was  no  evidence  tending  to  show  any  custom 
among  electric  companies  to  cover  the  extreme  ends  of 
wires  upon  poles  with  protecting  material.  It  did  appear 
that  these  two  exposed  ends  were  some  thirty  feet  from 
the  ground  on  the  pole,  and  that  no  one  was  exposed  to 
them,  and  none  of  defendant's  employes  except  linemen 
were  required  to  be  near  them. 

The  facts  of  this  case  bring  it  within  the  familiar  prin- 
ciple that  if  a  servant  capable  of  contracting  for  himself, 
and  with  full  notice  of  the  risk  he  may  run,  voluntarily 
undertakes  a  hazardous  employment,  or  places  himself  in 
a  hazardous  position,  or  works  with  defective  tools  or 
appliances,  the  master  is  not  liable  for  injuries  received 
from  these  known  risks. 

It  often  happens  that  both  natural  and  artificial  persons 
are  engaged  in  exceedingly  dangerous  business,  and,  if  it 
is  not  unlawful,  may  employ  servants  to  perform  danger- 
ous duties,  and  yet  not  be  liable  to  their  servants  for 
injuries  received  therein,  if  the  servants  are  capable  of 
contracting  and  know  the  risks  attending  the  business. 
The  handling  of  live  wires  is  a  most  dangerous  business, 
but  plaintiff's  husband  knew  that  when  he  entered  into 
the  employment.  He  was  not  a  minor,  nor  an  inexper- 
ienced workman,  to  whom  the  dangers  of  the  business 
were  unknown.  The  danger  to  which  he  was  exposed  was 
open  and  obvious.  He  was  as  cognizant  of  the  danger,  if 
not  more  so,  than  the  foreman,  and  the  failure  to  caution 
him  cannot  avail  where  he  is  as  well  acquainted  with  the 
hazard  as  his  employer. 

By  way  of  argument  it  was  contended  that  it  was  negli- 
gence to  leave  the  ends  of  the  two  wires  uncovered  without 
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tome  proper  protection,  but  it  will  be  remembered  that  no 
me  but  the  linemen  could  be  exposed  to  these  uncovered 
mds,  elevated  as  they  were  on  poles  thirty  feet  above  the 
mrface  of  the  earth,  and  in  this  particular  case,  had  these 
bwo  ends  been  insulated  with  buttons  or  caps,  they  must 
have  been  removed  by  this  lineman  to  enable  him  to  con- 
nect the  wire  with  the  butcher  shop.  It  seems  very  clear 
that  this  misfortune  befell  him  through  his  neglect  to  use 
die  rubber  gloves  provided  for  this  very  work.  He 
assumed  the  risk  of  handling  these  wires  charged  with 
electricity.  The  employment  was  very  hazardous  and 
inherently  dangerous  in  its  very  nature,  but  he  undertook 
it  with  knowledge  of  its  dangers,  and  he  was  bound  to 
exercise  care  to  avoid  the  consequences.  The  evidence 
ehows  most  conclusively  that,  by  his  own  neglect  of  the 
means  furnished  him  by  his  employer,  he  brought  his 
hands  in  contact  with  the  wires,  and  lost  his  life.  It 
is  greatly  to  be  regretted,  but  the  master  is  not  liable. 
Cummings  Y.  Collins,  61  Mo.  520;  Coombs  v.  New  Bedford 
€ic.,  Co.,  102  Mass.  572;  Clarke  v.  Holmes,  7  H.  &  N.  937; 
Anthony  v.  Leerei,  105  N.  Y.  591 ;  Oibbons  v.  Railroad,  63 
N.  Y.  449;  Porter  v.  Railroad,  71  Mo.  78;  Keegan  v.  Kava^ 
naugh,  62  Mo.  230;   Williams  v.  Railroad,  119  Mo.  316. 


Shbbwood  and  Burgess,  JJ.,  concur. 


NOTB.—  In  the  last  four  cases,  the  person  injured  was  an  employe  of  the 
oorporation  by  whose  apparatus  the  injury  was  caused. 

AbfttraotB  from  the  head  notes  of  two  other  cases  of  similar  nature 
ioUow: 

Van  Dpke  t.  Atlantic  Ave.  R.  Co.,  U.  S.  Circuit  Court,  E.  D.  N.  Y.,  April 
1,  J8».'i  67Fed.  Rep.  296): 

^'PlaintifT,  while  in  the  employ  of  defendant  in  repairing  overhead 
trolley  wires,  on  a  tower  wagon,  was  injured  by  one  of  defendant's  cars 
running  into  such  wagon.  It  appeared  that  the  car  had  no  sand  box,  and 
could  not  be  stopped  by  the  brake.  The  plaintiff  gave  evidence  to  show 
thatnnd  boxes  were  necessary  for  safety,  and  the  defendant  evidence 
that  many  cars  were  used  without  them,  and  that  its  tracks  were  sanded 
instead,  but  not  that  they  were  sanded  at  the  place  where  the  accident 


374  AMERICAN  ELECTRICAL  CASES.      [vol.  6 


Francisco  t.  Railroad  Co. 


happened.  Hdd,  that  it  was  a  question  for  the  jury  to  determine  whether 
sand  boxes  were  reasonably  required,  and  whether  the  defendant  wasnc^ 
ligent  in  failing  to  provide  proper  means  for  stopping  the  car." 

Baltimore  Trust  A  Ovaranty  Co.  t.  Atlanta  Traction  Co.  (BeniMlf,  Jiifer- 
vener),  U.  S.  Circuit  Court,  N.  D.  G^rgia,  June  6, 18U5  (69  Fed.  Bep.  K8). 

<*  The  conductors  of  two  electric  railway  cars  on  the  same  road  are  U3^ 
low  servants,  and  the  common  employer  is  not  liable  for  an  injury  to  one 
of  them,  resulting  from  a  collision  caused  by  the  negligence  of  the  other." 

The  Massachusetts  Legislature  last  year  enacted  that  **  all  poles  and 
wires  used  for  the  transmission  of  electricity  shall  be  insulated  in  such 
manner  as  to  protect  employes  and  other  persons  from  accidents; "  that  the 
commissioner  of  wires  diould  enforce  the  act  and  be  the  sole  judge  of  the 
sufficiency  of  insulation;  and  imposed  a  penalty  for  each  pole  left  unin- 
sulated after  reasonable  notice.    (L.  18U5,  ch.  228.) 


William  Francisco,  Respondent,  v.  The    Troy  &  Lah- 
siNGBUROH  Railroad  Company,  Appellant. 

New  York  Supreme  Courts  General  Term^  Third  Departments  Mag^  ^^ 

(78  Hun,  18.) 
Electric  btribt  railway.— Duty  to  pasbknoebs. 

In  absence  of  any  evidence  except  as  to  the  mere  rate  of  speed,  KM  moor 
to  leave  to  the  jury  the  question  whether  running  a  tcolley  oar  at  such 
rate  around  a  curve  was  negligence  per  ee. 

For  a  passenger,  acquainted  with  the  road,  and  its  condition  and  ourrei, 
and  accustomed  to  travel  upon  it,  to  ride  upon  the  steps  of  the  finmt 
platform,  held  contributory  negligence  as  matter  of  law. 

Witnesses  without  special  experience,  held  not  competent  to  teati^  as 
experts  as  to  the  speed  of  trolley  cars. 

Appeal  by  the  defendant  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiff,  entered  upon  the 
verdict  of  a  jury,  rendered  on  a  trial  at  the  Saratoga  Cir- 
cuit, and  also  from  an  order  denying  the  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

Thomas  S.  Fagan,  for  the  appellant. 

Isaiah  Fellows,  Jr.,  for  the  respondent. 
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Mayham,  p.  J. :  There  are  two  grounds  upon  which  the 
lefendant  asks  a  reversal  of  this  judgment  independently 
>f  the  exceptions  taken  to  rulings  as  to  the  receipt  of  evi- 
lence  and  to  the  judge's  charge: 

First.  That  the  plaintiff  failed  to  prove  that  the  defend- 
ftnt  was  guilty  of  negligence. 

Second.  That  the  plaintiff  entirely  failed  to  prove  that 
he  was  free  from  contributory  negligence. 

Upon  the  first  proposition,  as  to  evidence  of  the  defend- 
ant's negligence,  it  seems  that  the  only  ground  upon  which 
die  plaintiff  seeks  to  establish  the  negligence  of  the  defend- 
ant is  the  allegation  that  the  motor  car  was  run  at  too 
high  rate  of  speed  in  rounding  the  curves  in  the  track,  and 
ihat  the  rate  of  speed  was  negligence  per  se. 

Upon  this  branch  of  the  case,  resting,  as  it  does,  alone 
apon  the  rate  of  speed  as  proved,  in  the  absence  of  any 
evidence  that  such  a  rate  of  speed  was  negligence,  we  do 
not  think  that  the  jury  should  have  been  left  to  speculate. 
There  was  no  duty  resting  upon  the  defendant  to  warn 
passengers  of  the  approach  of  the  motor  to  a  curve  in  the 
track.  There  is  no  proof  that  the  curve  in  the  track  was 
a  dangerous  or  improper  one  for  this  class  of  railroads,  or 
that  there  was  any  defect  in  the  car  or  track  which  ren- 
dered it  dangerous,  so  far  as  disclosed  by  the  evidence  or 
urged  by  the  plaintiff. 

All  that  appears  to  be  claimed  by  the  plaintiff  was  the 
high  rate  of  speed  at  which  the  motor  was  run  at  the  time 
of  the  accident.  The  car  was  not  derailed  or  capsized, 
and  it  would  seem  that  under  such  circumstances,  to 
authorize  a  jury  to  find  the  defendant  guilty  of  negligence, 
there  should  be  some  evidence  that  the  rate  of  speed  was 
unusual,  improper  or  dangerous.  Any  other  rule  would 
allow  a  jury  to  speculate  as  to  the  duty  of  a  railroad  com- 
pany as  to  the  rate  of  speed  at  which  they  might  run  within 
the  danger  line  and  capriciously  fix  that  rate  without  evi- 
dence. 
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It  would  be  DO  hardship  or  improper  burden  upon  a 
plaintiff  claiming  damages,  under  such  circumstances,  to 
require  him  to  prove,  by  competent  and  experienced  wit- 
nesses, the  maximum  rate  of  speed  which  can  be  attained  by 
these  motor  cars  without  hazard  to  passengers,  and  in 
establishing  the  negligence  of  the  defendant  to  prove  thai 
that  safe  maximum  was  exceeded  in  a  given  case,  and  we 
think  that  in  this  case  the  plaintiff  was  called  upon  to  fur 
nish  such  proof,  and  thus  relieve  the  jury  from  entering. 
the  domain  of  conjecture  or  speculation. 

That  question  was  distinctly  raised  by  the  defendant's 
motion  to  dismiss  the  complaint  at  the  conclusion  of  the 
plaintiff's  case,  folio  370,  and  also  at  the  conclusion  of  all 
of  the  testimony,  and  we  are  inclined  to  think  that  the 
denial  of  the  defendant's  motion  was  error. 

Nor  do  we  think  the  evidence  in  this  case  shows  that  the 
plaintiff  was  free  from  contributory  negligence.  He  knew 
the  condition  of  this  road ;  the  existence  of  curves  in  the 
track;  was  habitually  a  passenger  on  the  same,  and  must 
and  should  have  known  that  the  swaying  of  a  car  in  pass- 
ing around  the  curve  was  liable  to  affect  the  equilibrium 
of  persons  standing  in  the  car  or  on  the  platform.  He 
knew,  or  should  have  known,  that  the  inside  of  the  car  was 
an  entirely  safe  position  for  a  passenger  from  an  accident 
such  as  happened  to  him.  He  was  voluntarily  upon  the 
platform,  a  place  not  provided  by  the  defendant  for  the 
accommodation  of  passengers,  when  there  was  an  abund- 
ance of  room  in  the  body  of  the  car  to  seat  all  the  pas- 
sengers on  that  train. 

It  IS  true  that  the  plaintiff  swears  that  the  conductor 
gave  the  plaintiff  permission  to  go  to  the  platform  to 
smoke,  but  he  gave  him  no  permission  to  stand  on  the 
steps  of  the  platform.  Nor  do  we  think  that  the  defend- 
ant assumed  any  additional  risk  by  permitting  the  plaintiff 
to  stand  on  the  front  platform  of  the  car.  The  rule  i» 
quite  universal  on  railroads  not  to  permit  passengers  to 
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smoke  in  can  adapted  to  all  classes  of  passengers,  and, 
while  there  is  no  evidence  upon  this  subject,  it  is  reason- 
able to  infer  that  the  permission  of  the  conductor  to  the 
plaintiff  to  smoke  on  the  platform  was  in  reference  to  that 
rule  or  custom. 

If  the  plaintiff  had  been  willing  to  forego  his  desire  to 
smoke  there  was  abundance  of  sitting  room  for  him  in  the 
body  of  the  car,  where,  for  his  own  personal  safety,  it  was 
his  duty  to  locate. 

In  Clark  v.  Eighth  Ave.  Railroad  Co.,  36  N.  Y.  138, 
GsovsR,  J.,  in  discussing  this  question,  says:  "  It  is  the 
duty  of  the  passenger,  on  getting  on  board  of  a  car,  to 
place  himself  in  a  safe  position  therein,  if  he  is  able  to 
obtain  such  position,  and  it  is  no  excuse  for  him  to  place 
himself  in  an  unsafe  one  that  the  persons  in  charge  know 
that  he  is  unsafe  and  do  not  drive  him  therefrom  when 
the  unsafety  is  known  to  the  passenger.  That  the  riding 
upon  the  steps  of  a  street  car  is  less  safe  than  a  seat  inside 
requires  no  proof.     It  is  obviously  so.'* 

It  is  true  that  in  Nolan  v.  Brooklyn  City  &  Newtown  R.  R. 
Co.,  87  N.  Y.  63,  it  was  held  not  to  be  negligence  |)er  «e 
to  ride  on  the  platform  of  a  car.  But  in  that  case  the 
court  recognizes  a  difference  between  riding  on  the  steps 
of  a  car  or  on  the  platform,  and  clearly,  by  implication, 
holds  the  former  negligence  per  se. 

In  Chave,  Admx.,  v.  N.  Y.  &  H.  R.  R.  Co.,  15  N.  Y. 
St.  Repr.  966,  it  was  held  that  a  boy  eleven  years  old,  and, 
therefore,  sui  juris,  was  guilty  of  contributory  negligence 
for  riding  on  the  steps  of  a  car  while  there  was  room 
enough  to  ride  on  the  platform.  We  think,  therefore,  that 
the  learned  trial  judge  erred  in  refusing  to  charge  as 
requested  by  the  defendant's  counsel  in  his  thirteenth  and 
fourteenth  requests  to  charge. 

'*  13.  That  if  the  jury  find  that  the  plaintiff  was  riding 
at  the  time  of  the  accident  on  the  steps  of  the  front  plat- 
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form,  then  plaintiflF  was  guilty  of  contributory  negligence 
and  the  verdict  should  be  for  defendant. 

**  The  Court:  I  decline  to  charge  that,  or  further  than 
as  I  have. 

''14.  That  there  is  nothing  going  to  show  that  fifteen  or 
sixteen  miles  an  hour  is  a  negligent  rate  of  speed. 

"The  Court:  I  decline  to  charge  that,  but  the  jury  may 
take  the  rate  of  speed  into  consideration  as  a  circumstance 
in  determining  whether  there  was  or  was  not  negligence 
on  the  part  of  defendant." 

There  was  proper  exception  to  these  refusals.  Again, 
the  absence  of  contributory  negligence  cannot  be  pre- 
sumed; it  must  be  proved,  Weston  v.  City  of  Troy,  139  N. 
Y.  281;  and  the  verdict  must  stand,  not  upon  conjec- 
ture, however  plausible,  if  the  plaintiff  cannot  furnish 
requisite  evidence  to  sustain  the  affirmative  burden  cast 
upon  him  by  the  law.  Babcock  v.  Fitchburg  iJ.  R.  Co., 
140  N.  Y.  311. 

The  rate  of  speed  at  which  this  motor  at  the  time  of  the 
accident  was  running,  as  we  have  seen,  is  one  of  the  prin- 
cipal grounds  of  the  plaintiff's  charge  of  negligence  by  the 
defendant.  The  admissibility  of  the  evidence  offered  by 
the  plaintiff  is  a  matter  of  vital  importance. 

Plaintiff  offered  as  evidence  the  opinions  of  witnesses 
not  shown  to  have  had  any  special  experience  in  deter- 
mining the  rate  of  speed  at  which  the  motor  was  running 
at  the  time  of  the  injury.  This  kind  of  evidence  was 
objected  to  by  the  defendant  on  the  ground  that  the  wit- 
nesses were  not  shown  competent  to  give  opinions  on  that 
subject.  In  overruling  these  objections,  or  some  of  them, 
we  think  the  court  erred. 

Opinions  of  witnesses,  not  experts,  are  ordinarily  inad- 
missible. 

This  rule  applies  to  all  questions  where  the  facts  are 
susceptible  of  actual  statement;  where  they  are  not,  and 
resort  must  be  had  to  opinions,  such  opinions  can  only  be 
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given  in  evidence  by  experts.  Applying  this  rule  to  the 
€Me  at  bar,  the  rate  of  speed,  which  was  not  actually 
Biaasored,  can  be  given  only  by  the  opinions  of  witnesses, 
and  such  opinions  only  are  allowable  when  given  by  per- 
•ons  peculiarly  skilled  on  the  question  upon  which  they 
are  called  to  give  evidence.  Bice  on  Evidence,  326,  327. 
Tested  by  the  above  rule,  we  think  the  opinions  asked  for 
and  received  ought  to  have  been  excluded.  The  judgment, 
for  the  above  reasons,  should  be  reversed. 

Putnam,  J.,  concurred;  Hebrick,  J.,  concurred  in  the 
result. 

Judgment  reversed,  new  trial  granted,  costs  to  abide  the 
event. 


HOTB.—  See  note  to  MeOrath  ▼.  Brooklyn^  dtc,  R,  Co.,  post. 


Dallas  Consolidated   Traction   Railway   Company  v. 

Mrs.  M.  J.  Randolph. 

Texas  Court  of  CivU  Appeals,  Sept  19, 1894. 
Zlmctbio  street  railway.— Ditty  to  passbnqebs.— NsGLiaENCB  and 

OOHTEIBUTOBY  NBGLiaENOE— CHABOB  TO  JT7BY. 

The  amount  of  care  which  should  be  required  of  an  electric  street  railway 
oompanj  in  managing  its  cars  is  that  which  would  be  suggested  to 
cautious,  prudent  persons,  skilled  in  that  business,  by  the  facts  and  cir- 
cumstances surrounding  the  particular  occasion. 

▲  charge  to  a  jury,  which  in  effect  instructs  them  that  in  order  to  find  for 
the  defendant  in  a  negligence  case,  the  defendant  must  both  be  free  from 
n^igence  and  the  plaintiff  guilty  of  contributory  negligence,  is  so 
erroneous  as  to  require  reversal  of  a  judgment  for  plaintiff. 

Plaintiff,  a  passenger  on  an  electric  car,  believing  a  collision  with  a  loco- 
jDOCiTe  engine  was  imminent,  jumped  from  the  car  and  received  the 
injuries  complained  of.  The  car  crossed  the  track  of  the  steam  railway 
in  nfetj. 
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Appeal  by  defendant   below  from  judgment  of  District 
Court,  Dallas  county.     Facts  stated  in  opinion. 

Leake,  Shepard  &  Miller,  for  appellant. 
Woolen  &  Kimbroughf  for  appellee. 

FiNLEY,  J. :  Plaintiff  brought  this  suit  against  appellant, 
alleging,  in  substance,  that  she  boarded  one  of  defendant's 
electric  cars  on  Main  street,  in  the  city  of  Dallas,  east  of 
the  Houston  &  Texas  Central  Railway;  that,  as  the  elec- 
tric car  appro.ached  the  crossing  on  said  railroad,  the  paa- 
sengers  discovered  an  engine  approaching  on  the  railroad 
from  the  south,  and  thereupon  the  motorman  in  charge  of 
the  electric  car  increased  his  speed,  and  that  it  appeared 
that  a  collision  between  the  car  and  the  engine  was  immi- 
nent, and  that  some  man  in  the  car  jumped  therefrom, 
shouting  *'  Jump  for  your  lives;"  that  the  electric  car  was 
going  at  a  great  speed,  and  passed  over  the  crossing  just 
in  time  to  escape  being  struck  by  the  engine;  that,  before 
jumping,  she  rang  the  bell  for  the  car  to  stop,  but,  instead 
of  stopping,  it  was  propelled  at  a  greater  rate  of  speed, 
and,  to  avoid  what  she  considered  an  imminent  collision, 
slio  jumped  from  the  car  close  to  the  railroad  track,  and 
near  the  engine,  and  in  doing  so  was  thrown  violently  to 
the  ground,  knocked  senseless,  her  ankle  dislocated  and 
fractured,  and  several  of  her  ribs  broken,  whereby  she  was 
greatly  injured.  The  appellant,  with  general  denial  and 
other  defenses,  pleaded  especially  that,  if  the  plaintiff 
sustained  any  injuries,  it  was  by  reason  of  her  own  con- 
tributory negligence,  because  the  motorman  in  charge  of 
tlio  electric  car  on  which  she  was  riding  at  the  time  had  it 
under  control,  and  was  carefully  operating  it,  when  a 
negro  man  suddenly  jumped  from  the  platform  of  the  car, 
wliich  circumstance  excited  unnecessarily  plaintiff's  fears; 
that  there  was  no  danger  of  collision  with  the  engine 
whatever;  that  she  jumped  from  the  car  at  a  great  dis- 
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od  the  crossing,  which  was  a  reckless  act  upon  her 
L  for  which  there  was  no  excuse,  as  she  was  not 
to  any  peril  whatever.  The  trial  resulted  in  a 
nd  judgment  for  plaintiff  in  the  sum  of  $4,500. 
rst  assignment  of  error  complains  of  the  charge  of 
t  in  the  following  paragraph :  ' '  You  are  told  that 

is  imposed  upon  the  Dallas  Consolidated  Traction 

Company  of    having    prudent    and    competent 

B  to  manage  and  operate  its  cars  running  on  its 

the  city,  and  for  such  employes  to  use  reasonable 
per  care  and  prudence  in  the  management,  run- 
1  operating  its  cars,  so  as  to  carry  with  safety  those 
.6  on  the  same."  It  is  urged  that  this  charge  is 
18  in  two  respects :  First,  there  was  no  issue  raised 
pleadings  and  evidence  as  to  the  competency  of 
nt's  motorman;  second,  the  charge  makes  the 
nt  guarantee  the  safety  of  those  who  ride  upon  its 
Phis  paragraph  was  the  introductory  part  of  the 

and  announced  a  correct  proposition  of  law  as  to 
f  of  the  carrier  to  employ  competent  servants.  It 
bhat  incompetency  of  the  servants  was  not  alleged 
;round  upon  which  a  recovery  was  sought,  and  did 
Q  a  distinct  issue  in  the  evidence.  Upon  inspection 
ntire  charge,  we  find  that  the  court  did  not  submit 

issue  to  be  determined  by  the  jury,  and  its  inci- 
mention  in  this  paragraph  could  not  have  misled 
r  as  to  the  real  issues  in  the  case.  It  is  always 
wever,  for  a  charge  to  present  only  the  law  bearing 
le  actual  issues  to  be  determined,  and  to  be  entirely 
m  legal  abstractions. 
sharge  may  be  subject  to  criticism  upon  the  second 

of  objection.  It  is  not  clear  to  us  that  the  trial 
Qtended  to  charge  a  higher  degree  of  care  than  that 
1  by  law,  but  the  language  is  not  plain  and  free 
,vil.     The  law  imposes   upon   the  carrier  of  pas- 

and  its  servants  that  high  degree  of  care  which 
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cautious,  prudent  persons,  skilled  in  the  particular  busi- 
ness, would  commonly  use  under  like  circumstances.  Thii 
is  the  measure  of  care  fixed  by  the  law,  and  which  should 
be  announced  in  the  charge  to  the  jury.  The  amount  of 
care  which  is  required  under  this  rule,  in  any  given  case, 
must  be  determined  by  the  jury  from  the  character  of  the 
business,  the  perils  usually  incident  to  it,  if  any,  and  the 
circumstances  of  the  particular  occasion — whether,  and  to 
what  extent,  they  be  suggestive  of  danger.  The  amount 
of  care  which  should  be  required  is  that  which  would  be 
suggested  to  cautious,  prudent  persons,  skilled  in  the  par- 
ticular business,  by  the  facts  and  circumstances  surround- 
ing the  particular  occasion.  Railway  Co.  y.  Halloren,  53 
Tex.  46. 

It  is  also  urged  that  the  court  erred  in  charging  the  jury 
as  follows:  '*If  you  believe  that  the  plaintiff  jumped  £rom 
the  street  car,  as  alleged,  and  from  the  evidence,  you  find 
that,  at  the  time,  the  motorman  in  charge  of  said  car  had 
the  same  under  proper  control  and  management,  and  that 
it  was  being  properly  run  at  a  rate  of  8x>eed  not  over  six 
miles  per  hour;  and  you  further  find  that,   at  the  time 
plaintiff  jumped,  there  was  no  imminent  and  threatened 
danger  of  collision  with   the  locomotive   engine  on  the 
Houston  &  Texas  Central  Railway ;  and  yea  further  find 
that,  in  jumping  at  the  time  and  place  she  did,  the  plaint- 
iff did  not  act  as  a  prudent  and  reasonable  person  would 
have  done  under  the  same  surrounding  circumstances— 
then  no  recovery  could   be   had   against   the   defendant, 
although   you  may   find   and   believe   the    plaintiff   was 
injured."     The  objection  made  to  this  charge  is,  that  it  in 
effect  instructs  the  jury  that,  in  order  to  acquit  the  defend- 
ant of  liability,  they  must  not  only  find  that  it  discharged 
the  duties  imposed  by  law  upon  it,  but  must  also  find  that 
the  plaintiff  was  guilty  of  contributory  negligence.    Under 
the  evidence  in  this  particular  case,  there  is  a  theory  upon 
which  the  jury  might  have  determined  that  the  motorman 
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in  charge  of  appellant's  car  was  not  guilty  of  negligence, 
and  that  the  plaintiff  was  also  free  from  contributory  neg- 
ligence. The  motorman  testified  that  there  was  a  watch- 
man at  the  crossing,  whose  duty  it  was  to  give  signals  of 
danger  when  there  was  danger  in  making  the  crossing; 
that  he  saw  the  watchman,  and  no  danger  signal  was  given 
by  him.  It  was  also  testified  that  the  car  could  be  stopped 
in  about  55  feet ;  that  the  plaintiff  jumped  off  when  the 
car  was  between  90  and  100  feet  from  the  crossing;  that 
the  car  was  stopped  before  crossing  the  railroad  track ;  and 
that  there  was  no  apparent  danger.  On  the  other  hand, 
it  was  testified  by  plaintiff  that  she  did  not  see  the  watch- 
man, and  as  to  facts  which  indicated  imminent  danger  to 
her.  From  her  position,  the  appearances  may  have  indi- 
cated imminent  danger  sufficiently  to  have  rendered  her 
act  in  jumping  from  the  moving  car  such  as  might  be 
eipected  from  an  ordinarily  prudent  person  under  such 
circumstances.  Upon  the  theory  of  the  truthfulness  of 
the  other  evidence  recited,  upon  which  we  indicate  no 
opinion,  the  appearances  may  not  have  indicated  danger 
to  the  motorman,  and  he  may  have  exercised  such  care  as 
was  prompted  by  prudence.  The  company  could  only  be 
held  liable  for  negligence,  and  in  such  a  state  of  case  there 
could  have  been  no  recovery  for  the  injuries  sustained. 
Special  charges  were  asked  by  appellant's  counsel  present- 
ing this  view  of  the  case,  which  were  refused  by  the  court. 
There  is  nothing  in  the  general  charge  relieving  this  pre- 
sentation of  the  law,  and  we  are  of  opinion  that  it  is  rever- 
sible error. 

There  are  several  other  errors  assigned  relating  to  mat- 
ters occurring  upon  the  trial,  which  need  not  arise  upon 
another  trial,  and  therefore  we  deem  it  unnecessary  to  con- 
sider them.  On  account  of  error  in  the  charge  of  the 
court,  the  judgment  is  reversed,  and  the  cause  remanded. 


NoT& — Sae  note  to  MeOrath  ▼.  Brooklyn,  etc,,  R.  Co,,  post. 
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William  Elliott  v.  Newport  Street  Railway  Compavt. 

Ehode  lOand  Supreme  Court,  (M.  M?,  189i. 

Elictbio   street   bailwat.— Duty   to   passenqebs.— Gortbdovobt 

nkguoenob. 

A  person  riding  on  the  footboard  of  an  electric  street  oar  and  nnawaie of 
the  dangerous  proximity  of  the  trolley  posts  to  the  oar,  is  not  bound  to 
anticipate  possible  danger,  and  is  therefore  not  chargeable  with  oootri^ 
butory  negligence,  as  matter  of  law,  because  of  his  failure  to  listen  fot 
warnings. 

He  is  not  guilty  of  contributory  negligence  per  se,  unless  he  knew  of  tiit. 
danger  or  heard  the  warning ;  both  of  which  were,  under  the  evidenei 
in  the  given  case,  questions  for  the  jury. 

Appeal  by  defendant  below. 

The  plaintiff  while  riding  upon  the  foot  board  of  a 
trolley  car  was  struck  by  a  post  which  was  one  of  the 
appliances  of  the  railway  and  received  the  injuries  for 
which  the  suit  was  brought. 

Pat.  J.  Galvis  and  Chas.  Acton  Ives,  for  plainti£F. 

DanuB  Baker  J  David  Baker  and  Wra.  C.  Baker ^  for  defend- 
ant. 

Matteson,  C.  J. :  The  principal  question  raised  by  the 
defendant's  exceptions  and  petition  for  new  trial,  on  the 
ground  that  the  verdict  is  against  the  evidence,  is  as  to  the 
degree  of  care  required  of  a  passenger  riding  on  the  foot 
board  of  a  car.  It  is  contended  by  the  defendant  that  the 
plaintiff  was  guilty  of  contributory  negligence,  because,  if 
he  had  been  paying  attention,  he  could  have  heard  the 
warnings  given  to  '*  look  out  for  the  poles."  This  conten- 
tion rests  on  the  assumption  that  it  was  the  duty  of  the 
plaintiff,  though  he  did  not  know  of  the  dangerous  prox- 
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imity  of  the  poles  to  the  tracks  to  have  anticipated  some 
possible  danger,  and,  therefore,   to  have  been  suQiciently 
alert  to  have  heard  the  calls.     We  think  that  this  is  too 
strict  a  rule  to  be  applied  to  the  plaintiff.     In  our  former 
opinion  we  stated  the  rule  which  seemed  to  us  applicable 
as  follows:  **  A  passenger  who  rides  on  the  foot  board  of  a 
car  takes  on  himself  the  duty  of  looking  out  for  and  pro- 
tecting himself  against  the  usual  and  obvious  perils  of  riding 
there,  such,  for  instance,  as  injury  from  passing  vehicles, 
or  of  being  thrown  oflF  by  the  swaying  or  jolting  of  the  car; 
assuming,  of  course,  proper  management  of  the  car  and 
proper  construction  and  condition  of  the  road.     We  do  not 
think,  however,   that  the  danger  of  being  hit  by  a  trolley 
pole  is  such  a  peril  as  a  passenger  whom  the  railway  com- 
pany has  imdertaken  to  carry  on  the  foot  board  of  its  car 
is  bound  to  anticipate  and  be  on  the  lookout  for,  unless, 
indeed,  it  appears  that  the  passenger  had  knowledge  of  the 
close  proximity  of  the  track  to  the  trolley  pole.     He  has  a 
right  to  assume  that  the  railway  company  has  performed 
its  duty  in  so  constructing  its  road  that  its  passengers,  even 
on  the  foot  boards  of  its  cars,  riding  there  by  its  permission, 
shall  not  be  exposed  to  injury  by  the  unsafe  construction 
of  its  road."     [4  Am.  Electl.  Cas.  449.]     The  charge   of 
the  court,  taken  as  a  whole,  fairly  and  correctly  stated  this 
rule  to  the  jury. 

If  the  plaintiff  was  under  no  duty  to  listen  for  a  warn- 
ing, he  is  not  to  be  charged  with  contributory  negligence 
unless  the  warning  was  actually  heard  by  him  or  unless  it 
be  shown  that  he  had  knowledge  of  the  danger  of  being 
struck  by  the  pole.  His  testimony  was  that  no  warning 
was  given  to  his  knowledge,  which  was  equivalent  to  a 
denial  that  he  heard  the  warning.  He  also  testified  that 
he  was  unacquainted  with  the  location  of  the  poles,  never 
having  ridden  on  that  part  of  the  defendant's  road  prior  to 
the  accident,  and  being  familiar  with  the  street  only  by 
VOL.  V — ^25. 
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JuNB  R.  Cameron  v.  The  Union  Tbunk  Lini. 

WashififfUm  Supreme  Court,  Jan,  8, 1895. 

(10  Wash.  607.) 

Elbctrio  street  railway.—  Duty  to  passknqer. — Cqrtbiboior 

nbouoencb. 

In  a  case  where,  in  response  to  a  signal  from  another  oar  (operated  by  the 
same  company)  an  electric  street  oar  was  stopped  to  permit  transfer  of 
passengers,  the  electric  oar  was  backed  in  the  direction  from  which  ths 
transferring  passengers  were  expected,  without  any  persoii  bong 
stationed  at  the  rear  end  of  the  car  to  give  warning,  there  being  wills 
of  snow  close  up  to  the  track  on  either  side,  in  consequence  one  of  aid 
passengers  was  injured,  held,  that  the  company  was  negligent. 

Heldf  not  contributory  negligence,  in  such  case,  for  said  passenger  to  walk 
toward  the  waiting  car,  upon  the  track,  though  she  neither  lookad  nor 
listened,  and  though  she  heard  the  signal  to  back  the  car. 

Appeal  by  defendant  below  from  judgment  of  Superior 
Court,  King  county. 

Thompson,  Edsen  &  Humphries,  for  appellant. 

Stratton,  Lewis  &  Oilman  and  A.  D.  Warner ,  for  re- 
spondent. 

Stiles,  J. :  The  appellant  is  a  corporation  which  oper- 
ates lines  of  street  railway  in  the  city  of  Seattle.  One  of  its 
lines  is  operated  by  cable,  along  James  street  to  Broadway, 
where  passengers  are  transferred,  without  additional  fare, 
to  a  line  of  electric  cars  running  to  the  Walla  Walla  addi- 
tion. The  two  lines  are  not  run  so  as  to  make  close  con- 
nection, but  when  a  cable  car  is  coming  up  to  the  Broad- 
way junction,  and  an  electric  car  is  leaving  for  Walla 
Walla,  the  custom  is  for  the  cable  conductor,  if  he  has 
passengers  for  the  Walla  Walla  line,  to  signal  by  the  ring- 
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ing  of  a  belly  and  if  the  electric  car  has  not  gone  beyond 
Bailey  street,  which  is  one  block  from  the  junction,  it 
stops  and  waits  for  the  cable  passengers  to  catch  up  with  it. 
The  respondent,  a  woman  of  twenty-one  years,  lived  on 
the  line  to  Walla  Walla,  had  ridden  over  both  lines  a  great 
many  times,  and  was  accustomed  to  the  method  of  trans- 
fer stated  above,  when  on  the  5th  day  of  February,  1893, 
she,  with  her  father,  took  a  cable  car  *'  down  town  "  for 
her  home.  As  the  car  she  was  riding  in  neared  Broadway, 
an  electric  car  was  seen  leaving  the  junction  for  Walla 
Walla,  and  the  usual  signal  was  given  to  stop  it.  The 
signal  was  heard,  and  the  car  stopped  at  a  point  150  or  200 
feet  away  from  the  junction.  At  this  time  snow  had  been 
falling  to  a  considerable  depth,  so  that,  to  operate  its  cars, 
the  appellant  had  been  compelled  to  bank  up  the  snow  on 
either  side  of  its  track,  from  time  to  time,  until  the  track 
represented  a  channel  cut  through  banks  of  snow  four  or 
five  feet  in  height.  These  banks  were  just  far  enough 
apart  to  permit  of  the  passage  of  the  cars,  and  of  course 
any  one  attempting  to  reach  a  car  at  the  point  where  the 
one  in  question  was  stopped  must  pass  between  the  snow 
walls.  As  soon  as  they  alighted,  the  passengers  from  the 
cable  car  started  to  overtake  the  electric  car,  and  some  of 
them  reached  it  before  it  moved,  and  climbed  aboard. 
Respondent,  followed  closely  by  her  father,  had  almost 
reached  the  car,  when  it  was  started  backward  towards 
her,  which  frightened  her,  and  she  turned  to  escape.  But, 
encountering  her  father,  she  either  fell,  or  he  threw  her, 
to  one  side,  so  that,  the  car  coming  upon  her  at  that 
moment,  she  was  caught  between  it  and  the  snow  bank, 
and  held  there  until  the  car  had  nearly  passed  her.  She 
suffered  no  outward  physicial  injury  beyond  a  slight 
bruise,  but  she  complains  that  the  shock  consequent  upon 
her  fright  has  shattered  her  nervous  system,  and  rendered 
her  unfit  for  her  employment,  which  was  that  of  a  teacher 
of  music.     The  electric  car  was  one  having  two  compart- 
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meats  for  passengers  —  the  forward  one  closed,  and  the 
rear  one  open.  The  motorman's  station  was  in  front  of 
the  closed  end  of  the  car ;  that  of  the  conductor,  when  not 
otherwise  employed,  at  the  rear  of  the  open  end.  It  was 
towards  the  open  end  that  the  passengers  from  the  cable 
car  approached.  It  seems  that  there  was  some  understand- 
ing between  the  conductors  on  the  two  cars  that,  because 
of  the  snow,  the  electric  car  would  be  backed  up  to  the 
junction  from  the  place  where  it  stopped,  and  the  conduc- 
tor of  the  cable  car  says  that  he  called  to  his  passengers 
not  to  hurry,  and  that  the  electric  car  would  back  up  to 
the  junction  for  them.  But  the  evidence  on  the  other  side 
is  that  his  announcement  was  not  heard. 

On  the  electric  car  some  confusion  occurred.  The  con- 
ductor rang  one  bell  for  the  car  to  stop,  and  it  stopped. 
Then  he  rang  three  bells,  which  was  the  signal  to  back 
from  a  standstill,  but  the  motorman  understood  it  to  mean 
'*  go  ahead,"  and  he  started  the  car  ahead  a  few  feet. 
Then  came  another  signal  to  stop,  which  was  obeyed.  The 
conductor  then  went  to  the  front  end  of  the  car,  and  spoke 
to  the  motorman,  directing  him  to  back  up,  which  he  did 
at  once,  probably  getting  the  car  under  good  speed  before 
the  conductor  had  time  to  reach  his  place  at  the  rear  oi 
the  car.  There  is  the  usual  confusion  in  the  evidence 
about  these  bells.  Some  witnesses  heard  them,  some  in 
one  way,  and  some  in  another.  The  respondent  did  not 
hear  them  at  all,  and  even  the  appellant's  employes  dis- 
agree as  to  how  they  rang,  and  what  bells  were  used,  there 
being  a  gong  bell  and  a  set  of  electric  bells.  Bells  or  nc 
bells,  however,  we  think  it  clear  that  the  accident  would 
not  have  happened  if  the  car  had  not  been  started  back- 
ward before  the  conductor  could  reach  a  place  on  the  cai 
where  he  could  see  whether  there  was  danger  of  running 
into  the  respondent.  The  whole  transaction  undoubtedly 
occurred  in  a  very  short  space  of  time,  for,  at  the  most,  it 
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could   have  taken  respondent  scarcely  a  minute  to  walk 

from  one  car  to  the  other. 

The  court  gave  twenty-eight  instructions  to  the  jurj, 
covering  sixteen  typewritten  pages,  about  half  of  them  at 
the  request  of  the  plaintiff,  and  half  at  the  request  of 
defendant.  There  was  not  a  very  close  application  of  those 
given  for  the  plaintiff  to  the  issues  as  presented  by  the  evi- 
dence, but  the  objectionable  features  were  all  covered  by 
the  requests  of  the  defendant,  which  were  given  last  and 
at  greater  length.  For  example,  the  seventh  charge  was 
that  contributory  negligence  was  a  defense,  and,  to  avail 
the  defendant  as  such,  it  must  be  established  by  a  pre- 
ponderance of  the  evidence.  Appellant  says  that  the 
language  used  left  the  jury  to  suppose  that  it  must  furnish 
the  evidence  of  contribution,  and  that,  unless  it  was  found 
to  have  done  so,  this  defense  was  not  to  be  considered.  Of 
course,  it  is  the  rule  that  if  the  case,  whether  as  presented 
by  one  side  or  the  other,  shows  contribution,  the  defense 
is  established,  and  is  available.  .  But  the  twelfth  charge 
was:  **  If  you  find  from  a  preponderance  of  the  whole  evi- 
dence that  the  plaintiff  was  guilty  of  negligence  which 
contributed  to  her  injury,  then  your  verdict  must  be  for 
the  defendant;"  and  no  less  than  four  or  five  of  the 
succetsding  charges  given  at  request  of  the  appellant  wei-e 
devoted  to  an  elaboration  of  this  proposition  as  applied  to 
the  evidence  in  the  case. 

The  vice  of  the  charge,  if  any,  was  rather  in  giving  the 
same  thing  over  and  over  again,  in  varied  forms,  at  the 
request  of  both  parties,  to  the  almost  certain  danger  of 
confusing  the  jury.  It  is  next  to  impossible,  in  the  case  of 
a  charge  of  this  kind,  to  pick  out  a  paragraph  and  pro- 
nounce it  reversible  error,  since  in  so  many  other 
paragraphs  the  error  may  be  said  to  have  been  cured.  On 
the  whole,  we  cannot  say  that  a  jury  of  fairly  intelligent 
men  would  be  likely  to  mistake  the  real  issues  to  be  sub- 
mitted to  them  in  this  case. 
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When  the  court  told  the  jury  that  it  was  the  duty  of  the 
appellant  to  have  an  employe  at  the  end  of  its  car,  it  com- 
mitted no  error,  under  the  circumstances.  The  regular 
progress  of  this  car  was  forward,  not  backward;  and  in 
the  streets  of  a  city  there  is  even  greater  danger  of  acci- 
dent from  a  car  moving  backward  than  forward,  since  the 
public  are  accustomed  to  avoid  cars  moving  ahead  in  the 
ordinary  way,  but  do  not  expect  them  to  be  reversed. 
Undoubtedly,  the  negligence  of  the  appellant  lay  in  the 
fact  that  the  motorman,  without  waiting  for  the  conduc- 
tor to  return  to  the  rear  of  the  car,  which  was  suddenly 
converted  into  the  front,  started  the  car  back,  at  its  ordi- 
nary speed;  and,  no  one  being  there  to  give  warning  or 
stop  the  car,  the  respondent  was  taken  by  surprise,  and 
run  down,  before  she  had  time  to  consider  any  means  of 
escape.  Considering  the  fact  that  the  jury  had  before  it 
competent  evidence  of  the  almost  universal  method  of 
transferring  passengers  at  this  point,  we  think  it  no  error 
to  hold  it  to  be  the  duty  of  the  carrier  to  maintain  a  look- 
out when,  upon  an  exceptional  occasion,  it  proposed  to 
back  up  its  car,  with  knowledge  that  there  were  pas- 
sengers to  be  transferred,  and  who  were  likely  to  proceed 
towards  the  electric  car  in  the  usual  way. 

For  substantially  the  same  reasons,  we  cannot  say  that 
respondent's  act  in  walking  towards  the  car,  even  without 
looking  or  listening,  was  negligence  on  her  part,  which 
should  deprive  her  of  a  recovery.  The  question  of  the 
superior  rights  of  street  cars  in  the  streets  has  no  place 
here,  because  the  method  of  transfer  in  vogue  was  a  license 
to  the  respondent  to  rely  upon  the  belief  that  the  car  would 
remain  where  it  stopped  until  she  could  catch  up  with  it; 
and,  even  if  she  had  heard  the  bells  which  signaled  for  a 
backward  movement  of  the  car,  she  still  would  have  had 
the  right  to  expect  that  the  change  in  direction  would  be 
accomplished  with  due  care,  some  one  being  on  the  look- 
out that  nobody  was  run  over.     Under  the  circumstances, 
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no  more  negligence  on  respondent's  part  for  her 
iv^alk  along  the  track  towards  the  car  than  it  is  for  an 
^tending  passenger  upon  any  railroad  car  to  cross  an 
ktervening  track,  that  being  the  usual  method  of  approach. 
We  find  no  legal  reason  for  interfering  with  the  verdict 
n  account  of  the  character  of  the  injury  or  the  amount  of 
he  verdict. 

Complaint  is  made  that  the  court  permitted  a  recovery 
foir  such  pain  and  suffering  of  body,  if  any,  as  the  jury 
night  believe  she  had  endured,  '*  and  will  be  likely  to 
mdure."  Damages  for  future  suffering  must  be  confined 
to  such  as  the  evidence  renders  it  reasonably  certain  will 
result  from  the  injury.  Curtis  v.  Railroad  Co.,  18  N.  Y. 
B34  (75  Am.  Dec.  258);  Fry  v.  Railway  Co.,  45  Iowa, 
416.  Immediately  following  the  objectionable  clause,  and 
as  an  enlargement  of  it,  the  jury  was  told  that  it  might 
allow  '*  such  sum  as  would  compensate  her  for  the  impair- 
ment of  her  health  for  such  time  as  you  may  believe,  from 
the  evidence,  it  has  been  and  will  be  impaired  by  reason 
of  her  injuries,  and  in  such  sum  as  will  compensate  the 
plaintiff  for  such  physical  injury  received  by  the  plaintiff, 
and  the  ordinary  and  natural  result  as  a  consequence  of 
the  same."  We  think  the  jury  could  not  be  misled  undei 
the  qualification  given. 

The  seventh  and  eleventh  charges  requested  by  appellant 
were  given  in  substance  in  other  charges  requested  by  it, 
so  far  as  they  were  applicable  to  the  evidence. 

Finding  no  uncured  error,  the  judgment  is  affirmed. 

Dunbar,  C.  J.,  and  Scott  and  Hoyt,  JJ.,  concur. 


NOTK. — See  note  to  MeOrath  v.  Brooklyn,  etc.,  B.  Co.,  po9t. 
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Elizabeth  Sirk  v.  Marion  Street  Railway  Cohpavt. 

Indiana  Appellate  Court,  Jan,  18, 1896. 
(11  Ind.  App.  680.) 

ELBOTBIO    street    railway.— InJXTRT    to    PA88XNORB8.— CoaiBIBCTaiT 

NEOUGKNCaE. 

A  passenfl^T  upon  an  eleotrio  street  oar  having  taken  it  upon  hendf  to 
give  the  signal  to  the  motorman  to  ftop  the  car,  and,  when  it  was  nstrij 
stopihid,  having  given  another  signal,  upon  which  the  oar  was  iteittd 
again  while  she  was  in  the  act  of  alighting,  as  a  result  of  which  she  wis 
injured,  there  heing  no  evidence  that  those  in  charge  of  the  car  kiiev 
of  her  peril,  or  that  the  car  would  not  have  entirely  stopped  without  te 
second  signal,  or  that  it  was  in  fact  a  sig^nal  to  stop  and  not  one  to  starts 
heldf  that  her  injury  was  due  to  her  own  act. 

Appeal  by  plaintiff  below  from  judgment  of  Circuit 
Court,  Blackford  county. 

J.  C.  Branyarif  J.  S.  Branyan,  J.  F.  Frames  B.  O.  8hin%, 
E,  Pierce  and  G.  E.  Meyers,  for  appellant. 

W.  H.  Carroll  and  O.  D.  Dean,  for  appellee. 

Gavin,  J. :  The  appellant  sued  appellee  for  damages  for 
injuries  received  while  endeavoring  to  alight  from  its  street 
car.  The  case  comes  to  this  court  on  a  special  verdict, 
upon  which  judgment  was  rendered  in  appellee's  favor. 

The  leading  facts,,  briefly  stated,  which  appear  in  thii 
verdict,  are  that  on  April  24,  1892,  appellee  was  operating 
a  street  railway  in  the  city  of  Marion;  that  appellant 
became  a  passenger  on  one  of  its  cars,  and  paid  appellee 
the  usual  fare  from  the  point  where  she  entered  to  Twenty- 
sixth  street;  that  appellee  ran  a  motor  and  trailer  coupled 
together,  both  in  charge  of  a  motorman  and  conductor, 
whose  duty  it  was  to  control  and  operate  the  car  for  the 
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liTenience  and  safety  of  its  passengers,  to  give  signals 
*  starting  and  halting,  and  to  see  that  the  passengers 
ire  afforded  an  opportunity  to  enter  the  car  and  alight 
nef  rom  in  safety ;  that  it  was  the  usual  custom  of  appellee 
provide  a  conductor  for  each  car,  but  for  these  two  cars 
e  only  ivas  provided,  and  he  a  youth  of  17  years  of  age ; 
hat,  when  the  cars  reached  Twenty-sixth  street,  the  uon- 
etor  Was  in  the  rear  coach,  collecting  the  fares,  and  that 
ngnal  was  given  about  50  feet  before  reaching  Twenty- 
cth  street  for  said  car  to  stop,  which  signal  was  given  by 
pellant,  as  was  the  custom  of  passengers  to  sometimes 
»;  that  said  signal  was  heard  by  the  motorman,  who 
ywed  up,  and  came  to  almost  a  halt,  but  did  not  stop, 
ben  another  signal  was  given  to  halt,  as  intended  by 
aintiff,  and  that,  at  the  time  of  giving  said  signal,  she 
•a  about  to  alight  from  said  car,  but  that  said  conductor 
lid  no  attention  to  said  signal,  nor  to  said  passenger,  this 
laintiff,  and  that  at  said  time  said  car  was  moving  slowly, 
ad,  as  she  stepped  upon  the  platform  to  alight,  it  suddenly 
repelled  forward,  and  precipitated  her  upon  the  ground 
J  said  quickened  motion  of  said  car,"  whereby  she  was 
[ijured;  that,  while  so  alighting,  appellant  did  not  believe 
he  was  in  danger,  and  received  no  notice  or  warning  of 
oy  danger  therein;  '*that  the  defendant  was  guilty  of  not 
iroviding  an  additional  conductor  or  help  in  the  manage- 
aent  of  said  car,  and  was  guilty  of  putting  upon  said  cars, 
Q  management  of  the  same,  so  young  and  inefficient  a 
onductor,"  and  was  ''  guilty  of  not  coming  to  a  full  stop 
It  Twenty-sixth  street,  that  plain tifif  might  alight  in 
afety/' 

The  phraseology  of  these  last  two  clauses  is  peculiar, 
lad  just  what  is  intended  to  be  found  by  them  is  not  clear, 
ilthough  we  presume  it  was  meant  by  **  guilty  ''  *'  negli- 
pnt."  This,  at  least,  is  the  construction  most  favorable 
to  appellant. 

Appellant  seeks  to  recover  for  injuries  received  by  reason 


398  AMERICAN  ELECTRICAL  CASES.      [vol 

Schepers  v.  Railroad  Go. 


Theresa  Schepers  v.  Union  Depot  Railroad  Compj 

Missouri  Supreme  Court,  Feb.  19, 1896, 
(126  Mo.  666.) 
Elbctbio  street  railway.  —  Person  trtino  to  board  mmn 

NOT  passenger.— CONTRIBUTORT  NEOUOBRCB. 

In   an   action  for  personal   injurieB  it  is  error  to  charge  tlift  thi 
presumes  every  one  to  have  been  using  due  oare  fcxr  his  own  afMy,  \ 
that  this  presumption  must  be  overcome  by  proof  of  plaintiAi 
gence. 

A  person,  by  attempting  to  board  a  moving  electric  street  car  affcsr  it] 
passed  the  proper  and  usual  stopping  place,  does  not  become  a 
so  as  to  entitle  him  to  the  high  degree  of  care  due  from  a  cairier.  Toi 
him  such  there  must  have  been  some  act  on  the  part  of  then  in 
of  the  car  indicating  acceptance,  such  as  an  act  indicatiDg  an 
tion  to  stop  for  him. 

It  cannot  be  said  to  be  contributory  negligence  as  matter  of  law  teH 
able-bodied  man  to  attempt  to  board  an  electric  street  car 
at  no  greater  speed  than  three  or  four  miles  an  hour. 

An  electric  street  railway  company  owes  no  duty  to  persons  not  its 
gers  or  employes  to  provide  fenders  between  motor  oar  and  tndto. 

Appeal  by  defendant  below  from  judgment  of  Circuit 
Court,  St.  Louis  county.     Facts  stated  in  opinion. 

0.  J.  Mudd  with  O.  A.  Finkelnhurg,  for  appellant. 

John  A.  Oilliam  and  John  W.  Drabelle,  for  respondent 

Macfarlanb,  J. :  This  is  an  action,  nnder  the  statute, 
to  recover  the  sum  of  $5,000  as  damages  for  the  death  of 
plaintiff's  husband  by  the  alleged  negligence  of  defendant's 
employes  in  charge  of  one  of  its  trains  of  street  cars.  A 
trial  resulted  in  a  verdict  and  judgment  for  plaintifT,  and 
defendant  appealed. 

Defendant  operated  by  electric  power  a  line  of  street 
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}tktB  along  Russell  avenue.  Twelfth  street  and  other  streets 
the  city  of  St.  Louis.  Russell  avenue  runs  east  and 
through  the  city,  and  crosses  Twelfth  street  at  right 
les.  The  railway  track  is  located  along  Russell  from 
east  to  Twelfth  street,  where  it  turns  south  by  a  long 
hiTve  on  to  that  street.  There  is  a  rising  grade  on  the 
Ifenue  until  Twelfth  street  is  reached,  from  which  there 
t  a  descending  grade  of  about  four  feet  in  one  hundred. 
^wo  cars,  known  as  the  motor  car  and  trailer,  were  run  in 
L  train  on  the  occasion  of  the  death  of  plaintiff's  husabnd. 
I  curve  of  the  railway  track  extends  down  Twelfth  street 
haat  twenty-seven  feet  from  the  center  of  the  cross  walk 
Ih  the  south  side  of  the  avenue.  On  the  southwest  corner 
f  these  streets  is  a  saloon  having  a  side  door  opening  to 
Nrelfth  street,  near  the  corner  of  the  building.  Just  prior 
9  lihe  accident,  deceased  was  in  the  saloon,  awaiting  a 
Ifllin  going  south  on  Twelfth  street,  on  which  he  intended 
aking  passage.  On  seeing  a  train  passing  upon  the 
I,  he  left  the  saloon  hastily,  ran  down  Twelfth  street, 
the  trailer,  and  undertook  to  board  the  motor  car 
i^hile  in  motion,  and  in  doing  so  was  thrown  down,  and 
the  trailer  ran  over  him,  causing  his  death. 

The  petition  charges,  in  substance,  that,  while  the  cars 
were  going  slowly  round  the  curve  at  Twelfth  street  and 
Russell  avenue,  he  hailed  them,  by  beckoning  with  his  hand, 
with  the  view  of  taking  passage ;  that  both  the  conductor 
of  the  motor  and  trailer  car  knew  from  his  actions  that  he 
intended  and  desired  to  take  passage  thereon,  but  they 
negligently  failed  to  signal  the  motorman  thereof;  that 
#hile  the  cars  slowly  rounded  said  curve  he  took  hold  of 
the  motor  car  to  get  on,  when  the  electric  power  was  neg- 
ligently, suddenly  and  without  warning,  applied  by  the 
Inotorman  with  great  force,  by  which  the  cars  were  sud- 
denly jerked  forward,  and  he  was  thereby  thrown  upon 
the  track  and  killed.     The  petition  also  charged  negligence 
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in  failing  to  provide  a  proper  lifeguard  between  the  twQ 
cars. 

The  answer  was  a  general  denial,   and  a  plea  of  eon- 
tributory  negligence. 

An  ordinance  of  the  city  required  that  ^*  when  any  can 
shall  be  required  to  stop  at  the  intersection  of  streeta  to 
receive  or  leave  passengers,  it  shall  be  stopped  so  as  to 
leave  the  rear  platform   partly  over  the  crossing."    The 
evidence  offered  by  plaintiff  tended  to  prove  thatwhea 
deceased  came  out  of  the  saloon,  at  the  side  door,  the  hind 
or  trailer  car  had  not  yet  passed  over  the  crossing;  thafc 
deceased  held  up  his  hand  as  a  signal  that  he  wished  to 
take  passage,  and  that  the  conductor  on  the  motor  saw  the 
signal,  but  gave  no  notice  to  the  motorman  to  stop;  thai 
the  train  was  then  moving  at  the  rate  of  three  or  four 
miles  per  hour ;  that  deceased  ran  in  a  southeasterly  direc- 
tion towards  the  motor  car,  caught  up  with  it,  and  took 
hold  of  the  hand  hold  on  the  rear  dashboard  with  his  left 
hand,  and  as  he  reached  with  his  right  hand  for  the  hand 
hold  on  the   body  of  the  car  the  speed    was  suddenly 
increased,  and  deceased  was  thrown  down,  and  the  trailer 
ran  over  him.     It  was  shown  by  the  evidence  introduced 
by  plaintiff  that  deceased  was  not  on  the  street  when  the 
forward  car  reached  the  crossing,  and  that  neither  the 
motornmn  nor  the  conductor  on   the    trailer    saw   him 
approaching  the  cars  at  all.     The  conductor  on  the  motor 
car  saw  him  when  within  five  or  ten  feet  of  that  car,  bat 
gave  no  signal  to  stop  until  he  saw  the  danger  to  which 
deceased  was  exposed. 

The  evidence  of  defendant  tended  to  prove  that  the  hind 
car  had  passed  the  crossing  before  deceased  came  out  of  the 
saloon,  and  was  running  down  the  grade  at  increasing 
speed,  and  in  the  usual  manner,  when  deceased  undertook 
to  board  it;  that  there  was  no  unusual  jerk  or  sudden 
increase  in  speed ;  and  that  every  effort  was  made  to  stop 
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the  train  as  soon  as  the  conductor  saw  the  peril  in  which 

deceased  had  placed  himself. 

Evidence  was  also  offered  by  plaintiff  to  the  effect  that 

at  the  time  of  the  accident  there  was  in  approved  use  on 
some  street  railroads  in  the  country  an  appliance  beneath 
cars,  known  as  the  ''  Johnson  fender/'  which  was  a  pro- 
tection to  passengers  and  train  employes  who  might  fall 
between  the  cars.  This  fender  was  not  in  use  on  these 
cars.  Whether  this  contrivance  was  in  approved  use,  and 
whether  it  would  afford  protection,  was  disputed.  Evi- 
dence was  given  supporting  both  theories. 

Eight  instructions  were  given  the  jury  at  request  of 
plaintiff.  Some  of  these  are  very  lengthy ,  and  we  will 
only  undertake  to  consider  the  principles  of  law  involved 
in  them,  without  setting  them  out  in  full. 

I.  It  may  be  said,  in  the  first  place,  that  reversible  error 
was  committed  in  an  instruction  given  plaintiff  on  the 
question  of  contributory  negligence.  By  this  instruction 
the  jury  was  told  ''  that  the  law  presumes  every  man  to 
have  been  using  due  care  for  his  own  safety,  and  that  pre- 
sumption is  not  overthrown  by  the  mere  fact  of  his  being 
injured;  that,  to  overcome  the  presumption  of  such  due 
care,  there  must  be  evidence  of  carelessness  and  negligence 
on  his  part." 

There  was  evidence  before  the  jury  tending  to  prove  con- 
tributory negligence.  Every  circumstance  from  which  the 
death  resulted  was  before  the  jury,  and  it  was  for  them  to 
determine  therefrom  whether  the  negligence  of  deceased 
was  a  contributing  cause.  Such  an  instruction  has  been 
disapproved  in  several  recent  cases.  Mobcrly  v.  Railroad, 
98  Mo.  183 ;  Rapp  v.  Railroad,  106  Mo.  428 ;  Myers  v.  City 
of  Karua$,  108  Mo.  487. 

II.  It  is  difficult  from  the  petition  to  tell  whether  the 
pleader  intended  to  count  upon  negligence  of  defendant  as 
a  common  carrier  of  passengers,  or  upon  negligence  in  the 

VOL.  V— 26. 
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mere  management  and  operation  of  its  cars.  It  is  dear, 
however,  that  the  case  was  tried  upon  the  thoory  that 
deceased  was  a  passenger,  and  entitled  to  the  high  degree 
of  care  a  carrier  owes  to  a  passenger.  This  is  shown  hj 
the  evidence  introduced  by  plaintiff,  and  by  the  instruc- 
tions asked  by  her,  and  given  by  the  court.  The  theory 
of  the  defense  is  that  deceased  never  became  a  passenger, 
and  its  duty  to  him  was  only  that  of  proper  diligence  to 
avoid  injuring  him  when  his  danger  became  apparent 
Evidence  was  offered  by  defendant  with  a  view  of  sustain- 
ing its  theory.  The  court,  at  the  request  of  plaintiff,  gave 
this  instruction : 

''  3.  The  jury  should  determine  from  all  the  evidence 
whether  Joseph  Schepers  attempted  to  take  passage  on  one 
of  defendant's  trains  of  cars,  and,  if  they  so  find,  whether 
said  defendant,  or  any  agent,  officer,  servant  or  employe 
of  defendant,  whilst  running,  conducting  and  managing 
the  car  or  train  upon  which  he  attempted  to  take  passage, 
failed  to  exercise  the  utmost  diligence,  care  and  foresight 
of  very  cautious  persons  under  like  circumstances ;  and  the 
absence  or  want  of  such  diligence,  care  and  foresight 
would  render  the  defendant  liable,  if  Joseph  Schepers 
came  to  his  death  thereby,  if  the  jury  believe  and  find 
from  all  the  evidence  that  said  Joseph  Schepers  used  ordi- 
nary care  for  his  own  safety." 

It  will  be  seen  that  this  instruction  required,  as  a  test  of 
defendant's  duty,  the  high  degree  of  care  due  from  a 
common  carrier  to  a  passenger  under  its  protection. 
Indeed,  the  instruction  goes  even  beyond  the  limit  of  care 
required  of  carriers  of  passengers  under  the  rulings  of  this 
court.  Furnish  v.  Railway,  102  Mo.  450;  Smith  v.  Bail- 
road,  108  Mo.  249;  Jackson  v.  Railroad,  118  Mo.  224. 

From  the  measure  of  care  required  of  defendant,  it  is 
manifest  that  the  instruction  was  intended  to  apply  to  the 
relation  of  passenger  and  carrier.  In  effect,  the  jury  was 
instructed  that,  if  deceased  ''  attempted  to  take  passage  on 


lation  was  ever  created. 

nust  be  conceded  that  there  is  difficulty,  in  many 

in  determining  when  the  relationship  of  carrier  and 
iger  begins,  and  what  acts  of  the  parties  are  suf- 
^  to  create  it.  The  difficulty  is  greater  in  case  the 
r  operates  a  street  railway,  having  no  regular  sta- 

or  station  agents  authorized  to  make  contracts.  In 
;t  to  such  carriers,  passage  must  be  taken  hastily,  on 
leets,  at  points  prescribed  by  the  rules  of  the  carrier, 

the  police  regulations  of  the  municipality.  Yet  one 
applies  alike  to  all,  and  that  is,  the  relation  can  only 
eated  by  contract  between  the  parties,  express  or 
ed.  There  must  always  be  an  offer  and  request  to 
nied  on  one  side,  and  an  acceptance  on  the  other.  2 
m.  A  Redf .  on  Negligence  (4th  ed. ),  sec.  488 ;  Patter- 

Bailway  Accident  Law,  sees.  210,  214;  2  Am.  & 
Enc.  Law,  742. 

passenger  has  been  defined  to  be  "  a  person  whom  a 
ay,  in  the  performance  of  its  duty  as  a  common  car- 
has  contracted  to  carry  from  one  place  to  another 

for  a  valuable  consideration,  or  whom  the  railway 
a  course  of  the  performance  of  that  contract,  has 
"ed  at  its  station,  or  in  its  car,  or  under  its  care.'' 
non's  Railway  Accident  Law,  sec.  210.    In  our  State, 
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Baltimore  Traction  Co.  t.  State,  to  use,  2  Md.  397,  and  cases 
cited.  Under  the  evidence,  we  think  the  relation  of  car- 
rier and  passenger  was  never  created. 

VI.  Defendant  also  insists  that  the  evidence  shows  con- 
clusively that  deceased  was  guilty  of  such  contributory 
negligence  as  should  bar  a  recovery.  It  cannot  be  said,  as 
a  matter  of  law,  that  a  person  of  the  age,  physical  develop- 
ment, and  experience  of  deceased  would  be  guilty  of  con- 
tributory negligence  in  attempting  to  board  a  street  car 
moving  at  no  greater  speed  than  three  or  four  miles  per 
hour,  though  propelled  by  electric  power.  Making  such 
an  attempt  would  undoubtedly  be  evidence  of  negligence, 
but  whether  it  was  a  contributing  cause  of  the  injury 
should  be  for  the  triers  of  fact  to  decide.  The  person 
making  the  attempt  could  only  be  held  to  assume  the  risk 
of  injury  from  the  ordinary  movements  of  the  car.  Booth 
on  Street  Railway  Law,  sec.  336;  Briggs  v.  Railroad,  148 
Mass.  75;  Morrison  v.  Railroad  Co.,  130  N.  Y.  169. 

y .  In  regard  to  the  alleged  negligence  of  defendant  in 
failing  to  provide  its  cars  with  the  Johnso'i  fender,  we 
may  say  that  the  evidence  shows  that  said  fender  was 
designed  solely  for  the  protection  of  passengers  and 
employes;  and,  as  deceased  was  neither,  defendant  did 
not  owe  to  him  the  duty  of  supplying  it,  unless  it  were 
found  as  a  fact  that  such  failure  amounted  to  a  want  of 
ordinary  care  towards  the  general  public  in  the  manage- 
ment of  the  railway.  Reversed  and  remanded.  All 
concur. 


Note.— See  note  to  McQrath  v.  Brooklyn^  etc.,  R.  Co.,po8L 
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i2V<0&ra«Aea  Supreme  Court,  March  5, 1896. 
(44  Neb.  167.) 

lO    SIBXR    RAILWAY.— Duty    to    PASSENQERS. —  OVER-CROWDINO. 

1  note  by  the  court): 

t  such  negligence  for  a  passenger  to  stand  on  the  front  steps  of  a 
dad  street  car,  while  in  motion,  as  will  per  ae  prevent  a  recovery  for 
ifls  received  in  consequence  of  the  negligence  of  persons  in  charge 

lOf. 

Edenoe  of  negligence  on  the  part  of  a  street  railway  company  to 
'  paasengers  greatly  in  excess  of  the  seating  capacity  of  its  trains, 

0  permit  them  to  stand  on  the  platform  and  steps  of  the  cars. 

lo  standing  on  the  steps  of  a  moving  street  car,  being  unable  to 
•  ft  seat  or  standing  room  within,  is  presumed  to  be  there  with  the 
nt  of  the  servants  in  charge  of  the  train. 

cailway  companies,  in  this  State,  are  common  carriers,  and  are  pre- 
iliTely  liable  for  the  concurrent  negligence  of  their  servants  and 
persons  resulting  in  personal  injuries  to  passengers. 
ifaitiff ,  a  lad  fourteen  years  of  age,  boarded  the  defendant's  train  at 

1  Omaha,  bound  for  the  city  of  Omaha.  When  he  reached  the 
,  which  was  waiting  at  the  terminus  of  the  line,  it  was  so  crowded 
be  was  unable  to  get  inside,  but  secured  standing  room  on  the  rear 
ynn.  of  the  trailer.  When  the  first  stop  was  made,  four  blocks 
Bt,  he  stepped  off  the  train  to  allow  a  fellow  passenger  to  alight, 
vaa  unable  to  get  upon  the  platform  again,  his  place  being  occupied 
her  passengers.  He  went  forward  immediately,  and  secured  stand- 
oom  on  the  front  step  of  the  trailer,  holding  on  to  the  dashboard 
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John  0.  Yeiaer,  for  plaintiff  in  error. 
John  L.  Webster,  for  defendant  in  error. 

Post,  J. :  About  6  o'clock  P.   M.  of  the  29th  day  of 

November,   1892,  the  plain  tiff,    a  lad  fourteen  years  of 
age,  employed  in  one  of  the  packing  houses   at  South 
Omaha,  boarded  one  of  the  defendant's  motor  trains,  in 
order  to  reach  his  home,  in  the  city  of  Omaha.     When  lie 
approached  the  train,   which   was  then  waiting  at  the 
southern  terminus  of  the  line,  he  observed  that  the  seats 
were  all  occupied,  and  that  there  was  not  even  standing 
room  remaining  inside.     He,  however,  secured  standing 
room  on  the  rear   platform    of    the    trailer,    where   he 
remained  until  the  train  started,  about  five  minutes  later, 
atid  until  it  made  the  first  stop,  four  blocks  distant,  for  the 
purpose  of  allowing  a  passenger  to  alight.     At  that  point 
he  was,  according  to  his  testimony,  on  account  of  the  pres- 
sure of  passengers  from  within,  compelled  to  step  from  his 
position  to  the  ground,  in  order  to  make  room  for  the  pas- 
senger above  mentioned,  when  his  place  was  immediately 
filled  by  other  passengers,  leaving  no  standing  room  on  the 
platform.     As  the  train  was  in  the  act  of  starting  again,  he 
went  forward,  and  took  a  position  on  the  right  front  step 
of  the  trailer,  but  was  unable  to  get  upon  the  platform,  on 
account  of  the  crowd  thereon.     He,    however,    remained 
clinging  to  the  rod  attached  to  the  car  and  dashboard, 
holding  a  dinner  pail  in  one  hand,  until  the  train  had  run 
the   distance    of    one    block,    when    he    was    forced  to 
relinquish  his  hold,  on  account  of  the  pressure  of  the  other 
passengers,  and  fell,  receiving  the  injuries  complained  of. 
He  testifies  further  that  the  pressure  which  forced  him 
from  the  train  was  occasioned  by  the  movement  of  the 
passengers  on  the  platform,  but  the  cause  of  such  move- 
ment he  does  not  attempt  to  explain.     Another  witness 
testifies  that  the  conductor  was,  when  the  accident  occurred, 
near  the  front  door  of  the  trailer,  and  going  forward,  in 
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the  act  of  collecting  fares;  so  that  a  reasonable  inference 
is  that  the  movement  of  the  passengers  on  the  front  plat- 
form was  caused  by  the  approach  of  the  conductor,  forcing 
his  way  through  the  crowd.     The  District  Court,  on  the 
conclusion  of  the  plaintiff's  case,  directed  a  verdict  for  the 
defendant,  and  which  is  the  ruling  now  assigned  as  error. 
It  is  necessary  to  notice  but  a  single  allegation  of  the 
petition,  viz. :  ''  That  said  defendant,  through  carelessness 
and  negligence  in  not  providing  cars  enough  for  the  trans- 
portation between  said  points,  caused  a  dangerously  large 
crowd  of  people  to  board  said  car,  on  which  the  plaintiff 
WM  a  passenger;  that  the  said  defendant,    through   its 
agents  and  servants,  when  said  car  on  which  the  plaintiff 
was  a  passenger  was  loaded  with  all  the  passengers  it 
could  safely  carry,  negligently  and  carelessly  suffered  and 
permitted  a  large  additional  number  of  people  to  board 
said  car,  and  overcrowd  the  same ;  that  by  reason  of  so 
dangerously    large   a  crowd,   negligently   and    carelessly 
suffered   and    permitted   on   said  car  by  defendant,    the 
plaintiff  was  forced  off  said  car  to  allow  fellow  passengers 
to  alight  therefrom ;  that  immediately  plaintiff  proceeded 
to  re-enter  said  car,   and  before  he  could  reach  a  safer 
position,    while  standing    upon   the   steps,     .     .     .     the 
crowd  80  negligently  and  carelessly  permitted  upon  said 
car    .     .     .     shoved  back,  to  get  room,  and  were  forced 
back  by  the  conductor  of  said  line,  one  of  the  defendant's 
servants,  while  engaged  in  collecting  the  fares  from  said 
crowd,  which  pushed  against  the  plaintiff  with  such  force 
as  to  break  his  hold,  and  to  throw  him  from  said  moving 
train ;  that  in  said  manner  plaintiff  was  crowded  off  of  said 
car  by  defendant's  negligence  and  carelessness."     It  was 
held  in  Spellman  v.  Lincoln  Rapid    Transit    Co.,  36  Neb. 
890,  that  street  railway  companies  are  common  carriers  of 
passengers,  and,  as  such,  are  answerable  for  the  negligence 
of  their  servants,  upon  the  principles  of  the  common  law; 
that  in  providing  for  the  safety  of  passengers  they  are 
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bound  to  exercise  the  highest  degree  of  care  and  diligence 
consistent  with  the  nature  of  their  undertaking,  and  an 
responsible  for  the  slightest  negligence  on  the  part  of  their 
employes.     If  it  be  true,  as  appears  from  the  plaintiff's 
evidence,  that  the  defendant's  servants  in  charge  of  the 
train  undertook  to  carry  a  number  of  persons  greatly  in 
excess  of  its  capacity,   so  that  passengers,  including  the 
plaintitt*,   were  compelled  to  stand  on  the  platform  and 
steps  of  its  cars,  and  the  injury  complained  of  is  the  direct 
result  of  such  overcrowded  conditions,  that  fact  must,  in 
the  light  of  the  authorities  hereafter  cited,  be  regarded  as 
evidence  of  negligence;  but  it  is  said  that  the  act  of  riding 
on  the  overcrowded  train,  and  particularly  on  the  steps  of 
the  trailer,  is,  under  the  circumstances  of  this  case,  per  le 
contributory  negligence,  which  will  prevent  a  recovery.   In 
the  consideration  of  that  question  it  is  deemed  necessaiy 
to  examine  some  of  the  authorities  which  seem  to  bear 
directly  upon  the  subject. 

In  Ray,  Negligence  of  Imposed  Duties,  43,  it  is  said  that 
the  front  platform  of  a  crowded  street  car  is  not  a  place  of 
known  danger,  so  as  to  render  it  negligence  per  $e  for  an 
adult  person  to  stand  thereon  while  the  car  is  in  motion. 

In  Germantown  P.  R.  Co.  v.  Walling,  97  Pa.  St.  55,  the 
plaintiff  voluntarily  got  upon  a  car  so  crowded  that  he  was 
obliged  to  stand  on  one  of  the  steps  of  the  platform,  which 
was  also  occupied  by  two  other  persons,  and  where,  in 
order  to  retain  his  position,  he  was  required  to  hold  with 
one  hand  to  the  dashboard  and  with  the  other  to  the  iron 
bar  under  the  window  of  the  car.  The  court,  referring  to 
the  question  of  contributory  negligence,  say:  ** Street  rail- 
way companies  have  all  along  considered  their  platforms 
as  places  of  safety,  and  so  have  the  public.  Shall  the  court 
say  that  riding  on  a  platform  is  so  dangerous  that  one  who 
pays  for  standing  there  can  recover  nothing  for  an  injuiy 
arising  from  the  company's  default?" 

In  Meesel  v.  Lynn  &£.  R.  Co.,  8  Allen  [Mass.],  234,  it  is 


a  even  alter  mere  is  no  piace  lo  siana  excepi  on  tne 
a  of  the  platforms.  Neither  the  officers  of  these  cor- 
itionSy  nor  the  managers  of  the  cars,  nor  the  traveling 
lie  seem  to  regard  this  practice  as  hazardous,  nor  does 
mence  thus  far  seem  to  require  that  it  should  be 
rained  on  account  of  the  danger.  There  is,  therefore, 
basis  upon  which  the  court  can  decide,  upon  the  evi- 
S8  reported,  that  the  plaintiff  did  not  use  ordinary  care. " 
1  Nolan  ▼.  Brooklyn  City  &  N.  R  Co.,  87  N.  Y.  63,  the 
ntiff,  a  passenger  on  a  street  car,  rode  on  the  front  plat- 
Q,  of  his  own  choice,  for  the  purpose  of  smoking,  there 
ig  room  inside.  He  was  thrown  from  the  car  and 
[red,  through  the  defendant's  negligence,  and  was  per- 
ted  to  recover. 

A  Tapeka  City  R.  Co.  v.  Higgs,  38  Kan.  375,  it  was  held 
m  negligence  on  the  part  of  a  street  railway  company 
^HTTj  persons  greatly  in  excess  of  the  seating  capacity 
be  cars,  and  permit  passengers  to  ride  on  the  platforms 
foot  boards  thereof,  so  as  to  expose  them  to  danger  oi 
iflion  with  its  other  trains. 

a  Geitz  v.  Milwaukee  City  R.  Co.  72  Wis.  307,  the  plaintiff, 
ilie  time  of  the  injury,  was  standing  on  the  foot  board 
mding  lengthwise  along  the  car,  which  was  crowded 
b  passengers;  yet  the  question  of  negligence  was  held 
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Ft.  Wayne  &E.  R.  Co.,  87  Mich.  101;  Matz  ▼•  St.  PaulCUg 
R.  Co.  [Minn.],  53  N.  W.  Rep.  1071. 

The  record  is  silent  on  the  subject  of  the  defendant'i 
notice  of  the  condition  of  the  train,  but,  in  the  absence  of 
evidence,  we  must  presume  that  the  plaintiff,  if  not  invited 
to  become  a  passenger,  was  present  with  the  knowledge 
and  consent  of  the  conductor.    It  follows  that  the  boardin*; 
of  the  crowded  train  under  the  circumstances  disclosed  was 
not  such  negligence  as  to  alone  justify  the  trial  court  in 
directing  a  verdict  against  the  plaintiff.     Was  the  plaintiff 
guilty  of  contributory  negligence  in  leaving  the  rear  of  the 
train  and  taking  a  position  on  the  front  step  of  the  trailer? 
There  are  certain  material  facts  which  must  not  be  over- 
looked in  the  determination  of  that  question.     In  the  fint 
place,  the  relation  of  carrier  and  passenger  existtMl  at  that 
time,  and  the  defendant,  having  voluntarily  assumed  the 
responsibility  of  safely  carrying  the  plaintiff,  owed  him  a 
duty  in  that  regard,  and  is  at  least  presumptively  liable  for 
the  concurrent  negligence  of  its  servants  and  third  persons. 
Shiridan  v.  Brooklyn  C.  &  N.  R.  Co.,  36  N.  Y.  39;  Lehrv. 
Steimray  &  H,  P.  R,  Co.,  118   N.  Y.  556;  Holly  v.  AUantie 
St.   R,  Co.,  61  6a.    215.      It  will   be  remembered,  toO| 
that  the  plain tiiT  did  not  voluntarily  abandon  his  position 
on  the  rear  platform,  but  was  unable  to  again  board  the 
train  after  standing  aside  to  allow  a  fellow  passenger  to 
alight.     The  act  of  going  forward  to  the  front  platform 
was  not,  of  itself,  hazardous,  for  which  the  plaintiff  should 
be  chargod  with  negligence.     In  Dixon  v.  Brooklyn  Ci^  A 
N.  R,  Co.,  100  N.  Y.  170,  the  plaintiff  tried  to  enter  the 
d(»f<Mulant's  car,    which  was  moving  slowly,  by  the  rear 
platform,  but,  finding  it  crowded,  he  passed  along  by  the 
car,  in  order  to  reach  the  front  platform,  and  in  so  doing 
^lipped  on  the  snow  and  ice  thrown  up  by  the  defendant's 
plows,  and  fell  under  the  wheels.     It  was  held  that  the 
question  of  contributory  negligence  was  rightly  submitted 
to  the  jury.     Nor  does  the  evidence  warrant  the  inference 
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httt  the  plaintiff's  position  on  the  front  step  was  either 
letaally  or  apparently  more  dangerous  than  that  which  he 
hftd  been  compelled  to  relinquish  on  the  rear  platform. 
^sferring  to  his  position  on  the  front  step,  he  testifies: 

"Q.  Were  you  able  to  get  any  further  in  the  car  at  that 
time? 

A.  No,  sir. 

Q.  Why? 

A.  Because  the  car  was  moving,  and  I  woulcj  have  run 
ft  great  risk  to  crowd  in. 

Q.  Had  the  car  not  started  so  soon,  could  you  have 
gotten  further  on  the  platform  ? 

A.  Yes,  I  think  I  could.     I  am  pretty  sure  I  could. 

Q.  Could  you  have  pulled  up  any  further  on  the  plat  • 
farm  without  letting  go  your  grip  on  the  hand  rails  ? 

A.  No.*' 

The  rule  is  too  well  settled  in  this  State  to  admit  of  a 
donbt,  or  to  require  a  citation  of  the  cases,  that,  where 
different  minds  may  draw  different  conclusions  from  the 
facte  in  evidence  to  support  a  charge  of  negligence,  it  is  a 
question  of  fact,  and  not  of  law.  In  the  case  at  bar  the 
inference  that  the  injury  proved  was  caused  by  the  con • 
enrrent  negligence  of  the  defendant  in  permitting  the  car 
to  be  crowded  beyond  its  capacity,  and  of  the  plaintiff's 
fellow  passengers  in  forcing  him  from  his  position  on  the 
step,  in  the  absence  of  contributory  negligence  on  his  part, 
is,  to  say  the  least,  a  reasonable  one.  The  question  was, 
therefore,  one  upon  which  the  plaintiff  was  entitled  to  the 
verdict  of  the  jury;  hence  the  court  erred  in  its  peremptory 
direction  in  favor  of  the  defendant,  for  which  the  judgment 
most  be  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings in  accordance  with  the  views  herein  stated. 

Reversed  and  remanded. 


Kofm.— See  note  to  MeOrathT.  BrooUyn^  etc.  K  Co.^poeL 
lids  oeee  is  cited  in  the  next  oaee. 


414  AMERICAN  ELECTRICAL  CASES,      [vol.  6 


Wilde  V.  Railroad  Cc. 


Charles  S.  Wildb  v.  Lynn  A  Boston  Railroad  Compast. 

Maamdtusetts  Supreme  Judicial  Court,  May  2J^  1896* 

(168  Mass.  538.) 

E^BOTRIO  STREET     RAILWAY.— DUTY    TO     PASSENOEBS.— COSriBIBOTORT 

NEOUQENOB. 

It  is  not  contributory  negligence  as  matter  of  law,  for  a  pawengwr  to  lUe 
upon  the  steps  of  a  crowded  electric  oar,  the  conductor  having  auoqitBi 
his  fare  without  objection  to  his  standing  there. 

No  different  rule  in  this  respect  applies  to  an  electrio  street  ow  Itei  s 
horse  car. 

Piay  V.  Omaha  St,  By,  Co,,  ante,  p.  407,cited. 

Appeal  by  defendant  below  from  judgment  of  Snperior 
Court,  Suffolk  county. 

While  the  plaintiff  was  riding  upon  the  rear  step  of  a 
trolley  car,  the  car  and  platform  both  being  crowded,  the 
motorman  suddenly  increased  the  speed  of  the  car,  while 
rounding  a  curve,  and  the  plaintiff  was  thrown  off,  reoeiy- 
ing  injuries,  which  rendered  him  insane. 

The  conductor  had  collected  fare  from  plaintiff  and  made 
no  objection  to  his  standing  on  the  step. 

He  could,  by  crowding,  have  got  upon  the  platform. 

8.  J.  Elder  ( W.  C.  Waite  with  him),  for  the  plaintiff. 

W.  I.  Badger,  for  the  defendant. 

Lathrop,  J. :  The  defendant's  counsel  admitted  at  the 
argument  that  the  plaintiff  was  an  adult,  and  that  there 
was  evidence  of  negligence  on  the  part  of  the  defendant. 
The  only  question,  then,  is  whether  the  court  below  ought 
to  have  ruled,  as  matter  of  law,  as  requested  by  thedefend- 
a'^t,  instead  of  submitting  the  question  of  the  plaintiff's 
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due  care  to  the  jury.    We  are  of  opinion  that  this  question 
was  properly  submitted  to  the  jury. 

The  defendant,  in  efifect,  concedes  that  the  course  pur- 
sued by  the  court  below  would  have  been  correct  if  the 
plaintiff  had  been  riding  upon  a  horse  car  instead  of  upon 
an  electric  car.     Meesel  v.  Railroad,  8  Allen,  234;   Wilton 
▼.  Middlesex  Railroad^  107  Mass.  108;  Maguire  v.  Middlesex 
Railroad,   115   Mass.    239;  Fleck   v.    Union  Railway,    134 
Mass.  480;  Lapointe  y.  Middlesex  Railroad  Co.,   144  Mass. 
18;  Railway  Co.  v.  Walling,    97  Pa.    St.   56.      It  is  con- 
tended,  however,   that  as  electric  cars  run  at  so  much 
higher  a  rate  of  speed  than  horse  cars,  and  as  it  is  much 
more  dangerous  to  ride  upon  the  platforms  or  steps  of  the 
latter  class  than  upon  those  of  the  former  class,  a  different 
;    role  of  law  should  be   applied.     It  is,  however,    to  be 
'    remembered  that  the  defendant  allowed  the  car  to  be  very 
i   erowded,  and  that  the  plaintiff  rode  where  he  did  without 
\  aoy  objection  on  the  part  of  those  having  charge  of  the  car. 
t  Being  received  as  a  passenger,  riding  as  he  did,  we  cannot 
say,  as  matter  of  law,  that  because  he  did  not  crowd  upon 
the  platform  he  was  precluded  from  recovering.     Prwy  w. 

BaUuwy,  44  Neb.  167. 

Exceptions  overruled. 

Non.— See  note  to  MeOraih  ▼.  BroMyn,  ate.,  K  Co.,  posL 
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Rodger  Brbnnan,  Respondent,  v.  Thb  Brookltit 
Heights  Railroad  Company,  Appellant. 

City  Court  of  Brooklyn,  N»  F.,  Oeneral  Termy  May,  1895^ 

(12  Misc.  570.) 

Electric  STREET  RAILWAY.— OONTRIBnTOBT  VBGUOEHCI. 

The  passenger  takes  the  risk  of  the  usual  and  necessary  moTemenli  d  i 
trolley  car,  some  of  which  are  well  known  to  be  sadden. 

Under  the  evidence  in  the  g^ven  case,  hdd,  that  the  plaintiff  could  sol 
have  been  thrown  out  by  the  sudden  increase  of  speed  of  the  car  if  Im 
had  been  sitting  in  a  safe  position. 

Appeal  from  judgment  in  favor  of  the  plaintiff,  entered 
upon  a  verdicty  and  from  order  denying  a  motion  for  a  new 

trial. 

Morris  &  Whitehouae,  for  appellant. 
Ayres  &  Walker,  for  respondent. 

Clement,  Ch.  J. :  The  plaintiff  claimed  at  the  trial  of 
this  action  that,  when  a  passenger  on  an  open  car  of  the 
defendant,  he  was  thrown  off  by  a  sudden  *' jerk''  or  more- 
ment  of  the  car.  The  defendant  offered  evidence  tending 
to  show  that  the  plaintiff  was  intoxicated,  and,  while 
sleeping,  fell  off  the  car.  The  case  was  submitted  to  the 
jury  to  determine  whether  the  plaintiff  was  thrown  off  by 
reason  of  a  violent  and  unusual  movement  of  the  cai 
caused  by  the  sudden  increase  of  electric  power  by  the 
motorman,  or  whether  the  plaintiff  lost  his  balance  and 
fell  off  when  the.  car  was  operated  in  the  usual  and  ordi- 
nary way.  The  jury  rendered  a  verdict  in  favor  of  the 
plaintiff,  and  substantially  the  only  point  in  the  case  is 
whether  or  not  the  verdict,  on  the  facts,  can  be  upheld. 


re,  to  examine  tJie  testimony  of  tue  plaintitt  ana  nis 
»,  Grogan,  which  the  jury  believed,  as  is  shown  by 
srdict.  Brennan  testified:  *'  The  accident  happened 
jcth  avenue  after  crossing  Bergen  street;  just  before 
ndent  happened  the  car  was  going  at  a  very  nice 
'  speed  until  he  came  to  the  track,  and  then  he 
ted  up  and  it  went  smooth.  Q.  What  track  do  you 
A.  Flatbush  avenue  —  Bergen  street  track ;  across 
Bck ;  he  slackened  up  going  over  that  and  it  went  on 
th  gait  and  all  of  a  sudden  it  doubled  its  speed ;  he 

jerk  like  that;  give  a  kind  of  a  rough  jerk;  the 
BQt  right  at  the  front;  I  was  sitting  like  that,  for- 
I  was  just  sitting  like  that,  talking  to  my  friend  in 
bout  to-morrow  day's  work,  and  the  car  gave  a  jerk 
at,  and  he  threw  me  back  and  out;  there  was  no 
rail  nor  nothing;  I  mean  what  they  have,  straps  or 
there  was  no  guard  at  the  side  of  the  car.  Q.  Wliat 
did  the  jerk  have  on  you?  A.  Well,  sir,  it  had  a 
ard  effect  on  me;  when  the  car  jerked  I  was  thrown 

the  car;  by  the  jerk,  a  very  heavy  jerk  too;  I  fell 
)n  top  of  my  head  there."  Grogan  gave  testimony 
lows:  **  Q.  Where  were  you  with  him  about  nine 
:  or  ten  o'clock  in  the  evening?  A.  We  were  on  our 
9me  to  Flatlands  on  the  Flatbush  avenue  car;  we 
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Street.  Q.  About  how  was  the  car  going  when  it  was  pus*  | 
ing  over  the  Bergen  street  tracks?  A.  It  was  going  in  a  ] 
moderate  rate ;  after  it  had  crossed  the  Bergen  street  tracb 
and  was  going  on  a  little  way  the  car  gave  a  sudden  plunge 
forward;  the  car  started  up  very  sudden  at  a  fast  speed, 
and  Mr.  Brennan  fell  off.  Q.  What  was  Mr.  Brennan'i 
position  at  the  time  the  car  made  the  movement  you  hare 
described?  A.  He  sat  something  like  this,  talking  to  me, 
and  it  threw  him  right  out  of  the  car ;  the  car  pitched  fo^ 
ward  like  that;  it  started  up  faster;  it  was  a  violent  jerk; 
it  was  going  slowly,  and  the  car  gave  a  violent  jerk  and  it 
throwed  me  forward  and  throwed  Mr.  Brennan  out;  I 
tried  to  catch  a  hold  of  him  and  he  was  too  heavy  for  me, 
And  I  had  to  let  go." 

After  a  careful  examination  of  the  testimony  given  by 
the  plaintiff  and  Grogan,  we  are  satisfied  that  the  plaintiff 
could  not  have  been  thrown  off  by  reason  of  the  sudden 
start  of  the  car  unless  he  was  sitting  on  the  seat  in  a  care- 
less way.  If  he  was  sitting  in  a  safe  position,  it  would  be 
impossible  for  a  sudden  forward  movement  of  the  car  to 
throw  him  to  the  side  and  into  the  street.  The  forward 
action  of  the  car,  if  quick  and  violent,  should,  according 
to  the  laws  of  nature,  have  thrown  the  plaintiff  toward  tbe 
rear  of  the  car,  and  the  back  of  the  seat  would  prevent  him 
from  falling.  The  use,  on  the  trial,  of  the  words  "jerk," 
*'  sudden  plunge  "  and  **  rough  jerk  "  by  the  plaintiff  and 
Grogan  does  not  show  that  the  car  was  operated  in  an 
unsafe  way.  The  sudden  start  of  the  car  was  substantially 
all  the  two  witnesses  knew  as  to  the  cause  of  plaintiff's  fall, 
for  they  sat  in  the  rear  of  the  car  and  Grogan  had  bis  back 
to  the  motorman.  It  is  an  every  day  occurrence  for  elec- 
tric cars  to  slow  down  while  crossing  intersecting  tracks, 
and,  as  soon  as  they  are  over,  to  put  on  speed  again.  The 
motion  of  the  car,  when  speed  is  again  put  on,  is,  to  a  cer- 
tain extent,  accompanied  by  a  jerk. 

We  have  hesitated  to  reverse  the  judgment  in  this  case 
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far  the  reason  that  the  jury  decided  the  facts  in  favor  of 
Uto  plaintiff,  and  yet  it  is  the  duty  of  the  General  Term, 
m  an  appeal  from  an  order  denying  a  new  trial,  to  con- 
ider  the  facts,  and  if  a  verdict  not  just  has  been  rendered 
^  the  jury,  to  set  the  same  aside. 

Judgment  and  order  denying  new  trial  reversed  and  a 
lew  trial  granted,  costs  to  abide  the  event. 

Van  Wyck,  J,,  concurs. 

Judgment  and  order  reversed  and  new  trial  granted, 
OMtB  to  abide  event. 


—See  note  to  McOrath  ▼.  Brooklyn,  etc,  B.  Co.,  pod. 


'iwAXLEB  Paulson,  Respondent,  v.  Thb  Brooklyn  Oity 

Railroad  Company,  Appellant. 

CVIy  Court  of  Brooklyn,  N,  Y.  General  Term,  June,  1896. 

a»  Miso.  887.) 

iNJUmT  TO  FKBSON  ATTKMPTINO  TO  BOARD  TBOLLEY-OAB. 

H  penon  attempting  to  board  a  trolley  car  in  motion,  bj  way  of  the  front 
platform^  is  bound  to  exercise  more  care  than  if  he  had  waited  to  board 
the  rear  step,  or  for  the  car  to  stop. 

Che  fact  that  there  was  a  jerk  or  sadden  movement  of  the  car  when 
pjaintlff  jumped  on  the  step  did  not  necessarily  establish  negligence  of 
the  motorman.  Such  was  the  natural  result  of  applying  the  brake  to 
Stop  the  car  for  plaintiff. 

Ia  the  glTen  case,  judgment  for  plaintiff  reversed  because  no  proof  of 
n^gligenoe. 

Appeal  by  defendant.     Facts  stated  in  opinion. 
Morris  &  Whiiehouee,  for  appellant. 
Henry  A.  Powell^  for  respondent. 
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Clement,    Ch.  J. :     The    plaintiff    on  the  morning  of 
March  24,  1893,  attempted  to  get  upon  the  front  step  of  a 
closed  trolley  car  operated  by  defendant.     He  had  in  hii 
left  hand  sash  cord  from  thirty  to  fifty  feet  long  made 
into  a  bundle  of  about  one  foot  in  length  and  about  an  ineh 
and  a  half  to  two   inches  in  thickness;  a  hammer  wai 
stuck  through  the  sash  cord.     Plaintiff  testified  that  lie 
signaled  to  the  motorman  to  stop  the  car,  that  the  motor- 
man  began  to  work  his  brake,  slowed  down  his  car,  and 
that  he  (plaintiff)  grabbed  the  front  rail  of  the  front  plat- 
form with  his  right  hand  and  got  both  feet  upon  the  step. 
At  folios  28  and  29  he  said:  "  I  grabbed  the  front  rail  with 
my  right  hand  and  I  don't  remember  if  I  had  hold  with 
the  left  hand  or  not.     Well,  then,  the  car  made  a  jolt;  I 
had  both  feet  on  the  step,   stood  like  this,  and  the  car 
struck  me  here,  and  the  car  made  a  jerk.     The  car  started 
ahead  quick.     .     .     .     Q.  Did  that  happen  as  soon  as  yon 
put  your  foot  on  the  platform  ?    A.  Soon — all  in  a  momenti 
the  car  started  quick.     Then  I  don't  remember  any  more, 
only  that  I  remember  that  I  hung  on  to  the  car  with  my 
right  hand. "    The  plaintiff  had  no  witnesses  to  corroborate 
his  testimony.     Eight  witnesses  for  the  company  testified 
that  the  car  was  moving  at  the  ordinary  speed  when  plaint- 
iff attempted  to  get  on.     Several  disinterested  witnesses 
testified  that  the  plaintiff  missed  the  hand  rail  with  his  left 
hand  and  was  dragged  by  the  car  for  that  reason,  while  he 
was  holding  on  with  his  right  hand. 

We  think  that  the  plaintiff  failed  to  make  out  a  case 
against  the  company.  He  attempted  to  board  the  front 
step  of  a  moving  trolley  car.  In  so  doing  he  was  bound 
to  exercise  the  care  of  a  reasonably  prudent  person,  and 
more  care  was  necessary  than  if  he  had  waited  to  board 
the  rear  step,  or  for  the  car  to  stop.  He  was  injured 
because  he  failed  to  take  hold  of  the  hand  rail  on  the  body 
of  the  car  with  his  left  hand.  Plaintiff  testified:  **I 
grabbed  the  car  with  my  right  hand  first,  and  then  I 


car  with  my  left  hand ;  and  at  that  time  on  my  left 
was  hanging  this  roll  of  rope  and  this  hammer,  and 
or  I  caught  hold  of  that  or  missed  that  handrail  I 
know."  The  testimony  of  the  plaintifiF  that  there 
••  jerk  ''  or  sudden  movement  of  the  car  when  he 
d  on  the  step  does  not  necessarily  show  that  there 
sgligence  on  the  part  of  the  motorman.  When  a  per- 
)p6  on  a  moving  car  there  is  always  a  jerk  or  sudden 
sent.  According  to  the  testimony  of  the  witnesses 
B  defendant,  the  instant  the  plaintifiF  mounted  the 
I  the  car  the  motorman  turned  on  his  brake,  which 
necessarily  produce  a  sudden  jerk  of  the  car.  The 
Iff  did  not  contradict  such  testimony,  and  inferred. 
It  knowledge  of  the  fact,  that  the  car  was  suddenly 
1  because  he  felt  a  jerk  as  soon  as  he  got  upon  the 
The  plaintifiT  did  not  use  his  left  hand  in  attempting 
f  on,  or,  if  he  did  make  the  attempt,  could  not  use 
nd  by  reason  of  the  sash  cord  and  hammer  which  he 
L  The  testimony  of  the  plaintifiT  as  to  the  speed  of 
r  Ib  conflicting  and  confused. 

gment  and  order  denying  new  trial  reversed  and  new 
;ranied,  costs  to  abide  the  event. 
I  Wyck,  J.,  concurs. 
innent  and  order  reversed  and  new  trial  granted, 
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James  McGrath,  as  Administrator,  etc.,  of  Thomh 
McGrath,  Deceased,  Respondent,  v.  Brooklyn,  Qubksi 
County  and   Suburban  Railroad  Company,  Appellant. 

New  York  Supreme  Court,  General  Term,  Fir^t  Department,  Jhme,  lUk 

(87  Hun,  810.) 

Electric  stbsbt  railway.— Duty  to  PAssEirGSBS. 

It  is  not  contributory  negligence,  as  matter  of  law,  for  a  passengor  to  ridi 
upon  the  steps  of  a  trolley  car,  which  is  so  crowded  that  he  oin  ridi 
nowhere  else. 

Xf  the  conductor  of  a  crowded  trolley  car,  where  there  are  no  seats  or  pli^ 
form  room,  permits  a  passenger  to  stand  on  the  foot  rail  <tf  the  ov, 
there  is  an  implied  assurance  to  the  passenger  that  the  qwed  will  not 
be  increased  so  as  to  endanger  him  while  he  stands  there. 

Appeal  from  judgment  of  Supreme  Court,  entered  upon 
the  verdict  of  a  jury,  also  from  order  denying  motion  for 
new  trial  upon  the  minutes.     Facts  stated  in  opinion. 

J.  C.  Bergen,  for  the  appellant. 

J.  McG,  Goodale,  for  the  respondent. 

Van  Brunt,  P.  J. :  This  action  was  brought  by  the 
administrator  to  recover  damages  for  the  negligent  kilUng 
of  his  son,  the  intestate,  while  the  latter  was  a  passenger 
upon  a  train  of  trolley  cars  owned  and  operated  by  the 
defendant.  The  evidence  in  the  case  showed  that  on  the 
1st  of  July,  1894,  the  deceased,  together  with  a  large  party 
of  friends  and  companions,  boarded  this  train  at  a  station 
known  as  Woodhaven.  The  cars  were  very  much  crowded 
by  the  accession  of  the  party  which  accompanied  the 
deceased,   and  there   were   nothing  like  enough  seats  to 
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accommodate  all  the  passengers,  and  it  would  appear  that 
all  the  standing  places  were  also  occupied,  many  of  the 
passengers  being  obliged  to  stand  on  the  foot  rails,  a  few 
of  them  only  being  fortunate  enough  to  get  into  the  aisles. 

It  is  claimed  upon  the  part  of  the  appellant  that  the 
deceased,  upon  boarding  the  train,  entered  into  the  rear 
car,  and  that  he  was  in  the  middle  of  the  body  of  the  car, 
and  that  after  the  train  had  started  he  moved  from  his 
position  and  passed  to  the  front  or  motor  car.  And  it  is 
arged  that  he  was  guilty  of  contributory  negligence  in 
leaving  a  position  of  safety  in  the  second  car  and  occupy- 
ing a  place  of  danger  in  the  first  car.  If  the  evidence 
nipported  the  contention  of  the  appellant,  so  that  the  jury 
rere  compelled  to  find  the  facts  as  now  claimed  by  them, 
I  grave  question  might  be  presented  as  to  whether  the 
x>urt  would  not  have  been  bound  to  dismiss  the  complaint 
ipon  the  ground  of  contributory  negligence.  But  the  diffi- 
mlty  with  the  appellant's  position  is  that  there  was  ample 
mdence  from  which  the  jury  might  find  that  the  deceased 
never  entered  the  rear  car,  but  boarded  the  first  car  and 
was  transported — as  far  as  he  was  transported — upon  this 
car. 

It  is  true  that  one  of  the  witnesses,  Hannah  Fuchs,  tes- 
tified to  seeing  him  upon  the  second  car  amongst  the  crowd, 
and  that  subsequently  she  saw  him  on  the  front  car  stand- 
ing on  the  step  of  the  car,  the  car  going  fast  and  rocking, 
and  she  shouted  to  him,  **  Look  out,  you  will  fall,"  and 
that  be  said,  **  I  am  all  right,"  and  almost  immediately 
he  fell  back  and  was  killed.  But  the  evidence  of  this  wit- 
ness in  regard  to  the  fact  of  having  seen  the  plainti£f  in 
this  second  car  is  not  entirely  satisfactory,  because  upon 
examination  it  will  be  observed  that  she  took  but  little 
notice  of  the  deceased,  and  that  she  did  not  see  him  leave 
the  second  car  and  go  to  the  first  car,  or  anything  of  that 

kind. 

It  is  also  claimed  on  the  part  of  the  appellant  that  the 


424  AMERICAN  ELECTRICAL  CASES,     [vol  6 


MoGhrath  ▼.  Railroad  Co. 


witness  Klein  testified  that  the  deceased  boarded  ih8 
second  car.  An  examination  of  Klein's  testimony,  how- 
ever, shows  exactly  the  contrary.  It  is  true  that  he  sayii 
'*  I  seen  him  board  the  second  car."  But  hequalifiel 
that  immediately  after,  when  he  was  asked,  **  Was  he  on 
the  platform  of  the  car,  or  on  the  step?"  by  saying  that  he 
saw  him  on  the  step,  that  he  heard  him  speak  to  the  young 
men  and  girls  to  hurry  up  and  not  keep  the  car  waitiDj 
and  the  witness  refused  to  testify  that  he  saw  him  upcm 
the  platform.  He  further  testified  that  he  and  the  deceased 
boarded  the  car  together,  Klein  going  through  the  car  lo 
take  his  seat.  Klein  boarded  the  first  car.  From  this  ert 
dence  it  is  apparent  that  the  jury  had  the  right  to  come  to 
the  conclusion  that  the  deceased  never  boarded  the  second 
car,  but  that  when  the  car  started  he  was  riding  on  the 
step  of  the  first  car,  the  car  being  so  crowded  that  it  wai 
impossible  to  accommodate  all  the  passengers  which  had 
been  taken. 

Under  these  circumstances  it  does  not  appear  that  there 
was  contributory  negligence  as  matter  of  law,  the  jury  noi 
being  required  to  find,  as  is  claimed  on  the  part  of  the 
appellant,  that  the  deceased  left  a  position  of  safety  and 
voluntarily  got  upon  the  step  of  the  front  car,  from  which 
he  fell,  thus  putting  himself  into  a  position  of  danger. 

Neither  can  it  be  held,  as  matter  of  law,  under  the  evi- 
dence in  this  case,  that  it  was  contributory  negligence  to 
ride  upon  the  step  of  the  car.  The  evidence  is  that  the 
cars  were  crowded  to  overflowing;  that  these  passengers 
were  compelled  to  hang  on  wherever  they  could,  and  that 
they  were  permitted  to  do  so,  and  in  fact  invited  to  do  so 
by  the  persons  in  charge  of  these  cars  permitting  them  to 
enter  the  cars  in  their  crowded  condition.  It  is  true  that 
the  witness  Fuchs  swears  that  she  warned  the  deceased, 
but  her  action  appears  to  have  been  occasioned  by  the  high 
rate  of  speed  at  which  the  cars  were  running  and  the  jolt* 
ing  and  jerking  which  such  hi<]^h  rate  of  speed  caused. 
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Another  question  which  is  suggested  is,  that  there  was 
no  eyidence  of  negligence  in  the  management  of  the  cars 
bjthe  defendant's  employe;  that  the  evidence  in  regapd 
Id  speed  is  entirely  conjectural  and  is  not  sufficient  to  sup- 
port a  finding  of  negligence.  All  evidence  of  this  character 
must  necessarily  be  examined  with  care  in  order  to  deter- 
f  Bine  as  to  what  its  foundation  is.  Questions  of  time  and 
^estions  of  speed  are  matters  of  such  a  character  that 
0?idence  in  respect  to  them  has  very  little  reliability.  But 
file  physical  effects  of  the  running  of  this  train  are  estab- 
Bihed  by  several  witnesses.  People  are  shaken  around  or 
r  ahaken  off  their  seat  either  by  the  speed  of  the  car  or  the 
s  imighness  of  the  road,  and  that  in  a  manner  which  cer- 
tenly  is  not  consistent  with  prudent  maintenance  and 
ikijfal  management.  The  jury  had  a  right  to  find  that 
tfais  violent  and  unequal  motion  was  the  cause  of  the 
deceased  being  shaken  off  and  of  his  falling  between  the 
ears. 

It  is  urged  that  the  refusal  of  the  court  to  charge  that 
"the  fact  that  he  (deceased)  was  riding  upon  the  step 
instead  of  within  the  car  or  upon  the  platform  of  the  car  is 
negligence  per  ae,  which  bars  his  recovery,"  was  error. 

Upon  an  examination  of  the  record  it  will  be  seen  that 
this  request  to  charge  was  coupled  with  other  propositions, 
the  whole  request  being: 

**I  ask  your  honor  to  charge  that  if  plaintiff's  injury 
•rose  not  from  the  fact  of  his  jumping  off  the  car,  but  was 
the  result  of  an  involuntary  act,  being  simply  falling  from 
^d  step  running  along  side  of  the  car,  the  fact  that  he  w  as 
riding  upon  the  step  instead  of  within  the  car  or  upon  the 
platform  of  the  car,  is  negligence  per  «e,  which  bars  his 
'^covery." 

It  is  clear  that  the  defendant  was  not  entitled  to  these 
propositions.  Under  the  circumstances  of  the  case  the 
jui^  had  a  right  to  find  that  the  deceased,  in  riding  upon 
tile  step  of  the  car,  was  not  necessarily  negligent.     In  fact, 
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the  court  charged  the  jury  that  it  was  not  for  the  court  to 
Bay  arbitrarily  that  it  was  negligence  in  and  of  itself,  as 
called  for  by  the  proposition  which  it  was  asked  to  charge; 
and  it  instructed  the  jury  to  take  that  fact  into  considera- 
tion, and  if  they  thought  that  under  all  the  circumstancei 
of  the  case^  as  laid  before  them  by  the  witnesses,  it  wu 
negligent  for  the  deceased  to  stand  where  he  stood,  and  in 
consequence  of  that  negligence  he  was  injured,  they  should 
render  a  verdict  for  the  defendant. 

This  was  submitting  to  the  jury  all  that  could  be 
required.  The  evidence  in  the  case  justified  the  jury  in 
finding  that  in  consequence  of  the  crowded  condition  of 
these  cars  the  passengers  were  compelled  to  ride  upon  the 
steps,  and  that  they  had  been  accepted  as  passengers  in 
such  a  condition  of  the  cars,  and  that  notwithstanding  the 
dangerous  position  in  'which  these  passengers  were 
undoubtedly  placed,  the  cars  were  run  at  a  high  rate  of 
speed  and  the  deceased  was  thereby  shaken  off. 

Exception  is  also  taken  to  the  following  charge  of  the 
court.  The  plaintiff's  counsel  asked  the  court  to  charge  as 
follows:  **I  ask  your  honor  to  charge  that  a  conductor  per* 
mitting  a  passenger  on  a  crowded  car,  where  there  are  no 
seats  or  platform  room,  to  stand  on  the  footrail  of  the  car, 
is  an  implied  assurance  that  the  speed  will  not  be  accel* 
erated  in  a  way  to  endanger  the  passenger  while  he  stands 
there.''  This  the  court  charged.  The  appellant's  counsel 
stated:  "I  desire  to  except,  on  the  ground  that  the  facts 
of  the  request  are  not  applicable  to  this  case,  it  being 
shown  that  this  man  was  within  the  body  of  the  car  before 
the  accident." 

Thus  the  exception  is  based  upon  an  assumption,  the 
contrary  of  which  the  jury  had  a  right  to  find.  Immediately 
thereafter  the  court  expressly  charged  the  proposition 
'*  that  if  a  passenger  enters  the  car  and  obtains  a  place  of 
saftey,  and  voluntarily  leaves  the  place  of  safety  and 
places  himself  in  a  place  of  danger,  and  if,  through  put- 
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ting  himself  in  that  place  of  danger  injury  is  sustained/' 
tben  no  recovery  could  be  had. 

It  will  thus  be  seen  upon  an  examination  of  the  whole 
case  that  the  rights  of  the  appellant  were  protected  by  the 
learned  judge  in  his  charge,  and  the  employes  of  the 
appellant  were  held  to  no  stricter  accountability  than  the 
law  requires. 

There  are  other  exceptions  to  the  charge,  but  it  is  not 
necessary  to  notice  them.  Upon  the  whole  case,  we  are  of 
the  opinion  that  no  error  was  committed  which  calls  for  a 
teversal  of  the  judgment. 

The  judgment  and  order  appealed  from  should,  there- 
fore, be  affirmed,  with  costs. 

O'Brisk  and  Follett,  JJ.,  concurred. 

Judgment  and  order  affirmed,  with  costs. 


KOR. — Among  the  roles  laid  down  in  the  foregoing  nine  cases,  in  which 
damages  were  sought  for  injuries  to  passengers  upon  trolley  cars,  are  the 
foUoiwing: 

DUTT  OF  COXPAKT. 

Degree  of  care  required  of  company  is  that  required  of  prudent  persons, 
iUUed  in  the  business,  under  circumstances  of  the  given  occasion.  Diillas, 
He,  Rif.  Co,  ▼.  Randolph,  ante,  p.  879.  To  carry  many  more  passengers 
than  can  be  seatt*d  and  permit  them  to  stand  on  the  platform  and  stops  is 
•▼idence  of  negligence.  Pray  v.  Omaha  St,  Ry.  Co.,  ante,  p.  407.  Fer- 
mitti^'g  passenger  on  crowded  car  to  btand  on  step  is  implied  aasurance 
that  speed  wiU  not  be  increased  so  as  to  endanger  him.  McOrath  v. 
Brooidfn,  etc,  Ry.  Co.  ante,  p.  422.  Error  to  leave  to  jury  to  decide 
whether  running  trolley  car  at  given  rate  of  speed  (without  further 
evidence)  was  negligence  per  se.  Fraiu^ittco  v.  Troy  <Sb  Lana.  R.  Co.,  ante, 
p.  874. 
DCTT  OF  PaSSKNOEB. 

Not  contributory  negligence,  as  matter  of  law,  to  stand  upon  the  front 
gtep  of  a  crowded  street  car  and  ride  tliere.  Pray  w,  Omaha  St.  Ry.  Co. 
ante,  p.  4o7;  McOrath  v.  Brooklyn,  etc.  Ry.  Co.,  ante,  p.  422.  Same,  the 
oonductor  having  accepted  fare  without  objection  to  standing  there. 
Wilde  V.  Lynn  db Boston  R.  Co.,  ante,  p.  414.  Contra,  the  passenger  know- 
ing the  danger.  Francisco  v.  Troy'db  Lans.  R  Co,,  ante,  p.  ;$74.  Passenger 
tak*^  risk  of  umial  and  necessary  movements  of  trolley  car.  Brentian  v. 
Brooklyn  Heighte  R  Co.,  ante,  p.  416;  Paulson  v.  Brooklyn  City  R.  Co., 
ante,  p.  419.  Not  contributory  negligence,  as  matter  of  law,  for  able 
bodied  man  to  board  electric  car  when  running  only  three  or  four  miles  an 
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hour.  8chq[)er8v,  Union  Depot  R.  Co.,  ante,  p.  808.  Peisons  riding  oi 
footboard,  not  bound  to  anticipate  danger  of  oollision  with  troUej-poitL 
Elliott  V.  Newport  8t,  Ry.  Co.,  ante,  p.  884.  Passenger  haying  giTen 
signals  to  stop  and  to  start  again,  alighting  after  second  8ignsl,Md, 
injured  because  of  her  own  act.  Sirk  ▼.  Marion  8t,  Ry.  Co,,  ante,  p.  M 
Pei-son  attempting  to  board  car  after  it  has  passed  usual  stopping  plaoe, 
not  passenger  so  as  to  entitle  him  to  the  highest  degree  of  care  due  from 
carrier.  Schepere  v.  Union  Depot  R.  Co.,  ante,  p.  808.  More  care  required 
in  trying  to  board  moving  oar  by  front  than  by  rear  platform.  fVititem?. 
Brooklyn  City  R.  Co.,  ante,  p.  410.  Not  contributory  negligence  per  te for 
passengers  passing  from  one  car  to  another  for  purpose  of  transfer,  to  walk 
on  track  without  looking  or  listening  for  oar.  Cameron  t.  Union  TnuJk 
Line,  ante,  p.  88d. 

l!  or  earlier  cases  upon  this  subject,  see  4  Am.  EUeotL  Gas.  841, 481, 517, 
notes. 

In  Bigelow  ▼.  West  End  St.  Ry.  Co.,  Mass.  Supreme  Jud.  Court,  May  18^ 
1804  (161  Mass.  803),  and  Pooh  v.  Consolidated  St.  Ry.  Cb.,  Mkhigu 
Supreme  Ck>urt,  May  22,  1804  (50  N.  W.  Rep.  800),  the  injury  complained 
of  in  each  case  happened  to  a  passenger  while  alighting  from  an  etoodie 
car.  In  the  former  case  the  plaintiff  stepped  from  the  oar  into  an  ezcaTft- 
tion  in  the  street.  Held,  that  the  company  was  negligent  neither  in  stop* 
ping  the  car  near  the  excavation  nor  in  failing  to  warn  i^aintiff  of  thi 
danger.  In  the  latter  case  there  was  a  safe  landing  place  on  one  side  thi 
car,  but  not  on  the  other  side,  upon  which  plaintiff  alighted.  She  had 
frequently  been  assisted  by  conductors  to  alight  on  that  side.  The  cai 
was  stopped  opposite  a  cross-walk,  but  not  a  at  usual  stopping  place,  wheo 
plaintiff  alighted.  Held,  that  the  question  of  her  contributory  negligenoe 
in  each  particular  was  for  the  jury,  as  was  alao  that  of  the  defendant  ia 
permitting  a  bank  of  earth  to  remain  where  persons  might  be  endangered 
when  leaving  cars. 


Oeorgia  Supreme  Court,  July  16, 1894. 

(94  Ga.  142.) 

Blbotbio  stbeet  railway.— Duty  to  tbavelebs. 

te  bj  the  court): 

io  railway  company  is  under  no  duty  to  stop  its  cars  before 
g  the  orosBings  of  public  highways  for  the  purpose  of  looking 
ening  bj  the  motormen,  or  to  enable  them  to  look  and  listen, 
lere  is  no  apparent  reason  for  so  doing.  Under  the  facts  of  the 
oaae*  howerer,  the  erroneous  charge  on  this  subject,  giving  the 
edit  for  ordinary  intelligence,  could  not  have  prejudiced  the 

or- 

>H  for  damages  for  injuries  caused  by  collision  of  a 
car  with  a  wagon  which  plaintifiF  was  driving. 
was  conflicting  evidence  upon  the  questions  of 
nee  and  contributory  negligence. 

ijf  &  8au89y,  for  plaintiff  in  error. 

pin  &  La  Roche^  contra. 

ONB,  J.: 

A  car  upon  the  defendant's  electric  railway  line. 
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under  like  circumstances.     If  a  prudent  man  would  stop 
and  look  and  listen,  so  must  every  one  else,  or  take  tk 
consequences  so  far  as  the  consequences  may  have  been 
avoided  by  that  reason  or  by  that  measure.     In  the  sane 
way,  the  precise  thing  which  every  motorman  was  boand 
to  do  before  driving  upon  a  crossing  where  vehicles  are 
likely  to  be  found  crossing,  if  you  believe  this  was  such  i 
crossing,  is  that  which  every  prudent  man  would  do  under 
such   circumstances.     If  a  prudent  man,  under  such  ci^ 
cumstances,  would  atop  his  car,  and  would  look  and  see 
and  listen,  or  if  he  would  go  at  a  very  low  rate  of  speedi 
then  the  motorman  would  be  bound  to  do  whatever  i 
prudent  man  would  do  under  such  oircumatances,  or  dee 
take  the  consequences  so  far  as  the  consequences  could 
have  been  avoided  by  that  means.''     We  think  that  the 
latter  part  of  this  charge  was  erroneous,  under  the  facta  of 
this  case.     It  puts  a  stricter  rule  of  diligence  upon  street 
railway  companies  than  the  law  imposes.     Such  a  com* 
pany  is  under  no  duty  to  stop  its  cars  before  reaching  % 
public  crossing,  for  the  purpose  of  looking  and  listening, 
when  there  is  no  apparent  reason  for  so  doing.     These 
companies  are  chartered  for  the  benefit  of  the  public;  the 
.  public  require  rapid  transit,  and  if  a  motorman,  driving 
one  of  these  cars,   were  compelled  to  atop  and  look  and 
listen  for  the  approach  of  every  wagon  or  buggy  likely  to 
cross  the  railway  line,  the  public  would  be  greatly  incon* 
venienced  and  rapid  transit  would  be  rendered  impractica- 
ble.    The  cars  of  this  railway  company  had  the  superior 
right  of  way,   and  people   who  intend  to  cross  its  track 
should  be  careful  to  look  and  listen  in  order  to  avoid  t 
collision  with  them.     It  is  the  duty  of  the  motorman  also 
to  look  and  listen  when  approaching  a  public  crossing,  ii 
Older  to  avoid  a  collision  with  persona  crossing,  and  due 
diligence  would  probably  require  him  to  ring  his  bell  or 
give  some  signal  of  his  approach  to  the  crossing  to  pal 
persons  about  to  cross  upon  notice  of  his  approach;  but  ve 
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^  not  think  the  law  requires  him  to  stop  the  car  for  that 
liurpose,  unless  he  sees  that  a  collision  cannot  be  avoided 
tinless  he  does  stop.  On  this  subject  see  Booth  on  Street 
Bail  ways,  sec.  304  et  seq.^  and  cases  cited;  4  Am.  &,  Eng. 
Edc.  of  LaW;  Crossings,  p.  951,  par.  44,  and  note. 

Under  the  facts  of  this  case,  however,  giving  the  jury 
credit  for  ordinary  intelligence,  we  do  not  think  the 
erroneous  charge  on  this  subject  could  have  prejudiced  the 
defendant.  The  evidence  fully  warranted  the  verdict,  and 
we  do  not  feel  constrained  to  grant  a  new  trial  for  this  error 

alone. 

Judgment  affirmed. 

VoTB. — See  note  to  CineinnoH  St.  By.  Co.  t.  WhitooTnb^  post. 


Kankakkb  Electric  Railway  Co.  v.  John  Ladb. 

lUinois  Appellate  Court,  Second  District,  Dec.  IS,  189J^ 

(66  m.  App.  454.) 

Elbctbic  street  railway.— Duty  to  travelers. 

An  eleotiio  street  railway  company  is  not  responsible  for  injuries  result- 
ing from  horses  becoming  frightened  at  the  sight  of  its  cars  when  in 
operation,  unless  it  failed  to  nse  reasonable  care  after  discovering  that 
there  was  danger. 

Wheeler  &  Hunter^  attorneys  for  appellant. 

H.  L.  Richardson  and  E.  E.  Day,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Lacy  delivered  the  opinion  ol 
the  court:  This  was  a  suit  in  action  on  the  case,  by 
appellee,  instituted  in  the  Circuit  Court  against  appellant, 
to  recover  for  injuries  caused,  as  alleged  in  the  dcelaration, 
bj  appellant's  car  frightening  appellee's  horses  while  he 
was  driving  them  across  the  Kankakee  river  bridge  at 
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Kankakee,  111.,  resulting,  as  is  claimed,  in  injuries  to 
appellee.  There  was  a  verdict  and  judgment  for  appellet 
for  $400,  from  which  this  appeal  is  taken. 

The  declaration  contained  two  counts,  one  chargiDg 
negligence  on  part  of  appellant  in  violating  an  ordinance 
of  Kankakee  city,  which  it  averred  provided  that  appeUant 
must  stop  its  cars  when  it  met  a  team  that  was  frightened 
by  their  appearance  and  wait  until  the  team  got  by,  and 
that  appellant's  servants  saw  appellee's  team  approaching 
and  neglected  to  stop  their  car,  and  carelessly  and  negli- 
gently and  knowingly  ran  down  near  the  appellee's  horsei 
and  frightened  them,  causing  them  to  run  away  and  in]u^ 
ing  appellee,  by  throwing  him  out  of  his  wagon.  Second 
couiic  charged  this  duty  on  appellant  but  did  not  plead  the 
ordinance. 

The  cause  was  tried  by  a  jury,  and  it  appeared  from  the 
evidence  of  appellee  that  he  was  a  farmer  residing  near 
Kankakee  city,  and  on  the  15th  of  April,  1893,  went  with 
his  team  and  wagon  to  the  city  to  get  groceries  and  arriyed 
there  about  four  o'clock  in  the  afternoon;  that  when  he 
got  to  the  river  bridge,  over  which  the  cars  of  appellant 
passed,   he  saw   one   of  its   cars  approaching,  he  coming 
from   the   south ;  that   he   motioned   and  hallooed  to  the 
defendant's  servants  to  stop  the  car;  that  he  first  saw  the 
car  about  four  rods  from  the  bridge,  right  by  the  mill,  and 
when  he  first  saw  it  he  stopped  a  little  and  drove  a  little 
further  on  and  then  came  the  cars  about  four  rods  from  the 
bridge ;  that  the  car  was  about  two  rods  from  him  when  he 
hallooed  to  it;  that  the  cars  were  right  beside  him  when 
liis  horses  ran  away,  and  three  of  his  ribs  were  broken, 
and  he  was  ruptured  and  was  in  bed  four  months.    The 
men  on  front  of  the  car  did  not  look  at  him  when  he 
hallooed.     It  does  not  appear  very  clear  from  appellee's 
evidence  whether  he  was  on  the  bridge  before  he  saw  the 
appellant's  car  or  not.     The  motorman,  Patrick  Powers, 
testified  that  he,  in  charge  of  the  car,  met  appellee  on  the 
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bridge  with  his  team ;  that  his  car  was  not  quite  a  span  on 
the  bridge  when  appellee  first  drove  on,  and  when  he  saw 
appellee  he  was  standing  in  his  wagon,  lines  in  one  hand, 
that  is,  he  had  the  lines  doubled  in  his  hand  and  had  the 
•nda  of  the  lines  in  the  other  hand,  and  was  continually 
whipping  his  horses,  and  so  he  stopped  the  car.  The  con- 
ductor rang  the  bell  for  him  to  go  on  and  he  ran  the  car 
dowly  until  about  sixty  feet  of  appellee,  and  then  stopped 
and  said  to  him,  '"  Hold  on  and  don't  whip  the  horses  and 
I  will  help  you  by; ''  but  the  horses  were  going  so  fast  he 
dare  not  go  in  front  of  them,  and  just  as  he  came  to  the 
front  end  of  the  car  his  team  made  a  lunge  forward,  and 
the  front  wheels  of  his  wagon  struck  one  of  the  standards 
of  the  bridge  and  they  jerked  and  broke  the  wagon  tongue ; 
it  dropped  down  and  the  horses  ran  away.  The  horses 
trotted  all  the  time  till  they  came  within  100  feet  of  him 
and  then  they  commenced  to  gallop.  Witness  did  not  hear 
appellee  call  to  him  to  stop.  All  he  said  was,  ''  Whoa" 
and  "Get  up.'*  The  bridge  is  about  1,000  feet  long.  The 
team  was  coming  toward  the  car  on  a  fast  trot  and  looked 
frightened  and  that  was  the  reason  he  stopped.  Powers' 
testimony  was  corroborated  by  that  of  the  conductor  of  the 
car,  Ezra  Dachen. 

It  is  apparent  from  the  evidence  that  appellee  and  the 
servants  of  appellant  went  on  the  bridge  before  either  saw 
that  the  other  was  on. 

The  bridge  is  1,000  feet  long,  and  appellee  says  he  called 
to  the  motorman  when  he  was  two  rods  away.  The 
appellant  had  the  same  right  on  the  street  and  bridge  with 
its  cars  as  the  appellee,  and  was  only  bound  to  use  ordi- 
nary care  with  reference  to  his  safety.  The  appellant  would 
not  be  responsible  for  any  injuries  resulting  to  appellee 
from  the  team  being  frightened  at  sight  of  the  cars  being 
operated  on  the  streets,  unless  it  failed  to  use  reasonable 
VOL.  V— 28. 
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care  to  avoid  danuiges  after  discovering  that  there  iwai 
danger  by  the  fright  of  teams  or  otherwise. 

It  is  laid  down  by  Rore  on  Railroads,  vol.  1,  p.  705, 
that  *' a  railroad  along  a  street  is  entitled  to  the  u»eol 
the  street  equally  with  teams,  and  if  horses  are  frightened 
in  ordinary  operation,  the  railroad  company  is  not  liable." 
Macomber  v.  Nichols,  34  Mich.  214.  We  cannot  see  whs* 
appellant's  servants  could  have  done  that  they  did  not| 
after  they  saw  appellee's  team  was  frightened  and  then 
was  danger.  They  stopped  the  cars  before  the  team 
reached  them,  sixty  feet  before,  and  the  cause  of  the  acci- 
dent was  that  the  horses  shied  when  thej  came  to  the 
cars ;  they  were  frightened  at  the  car  while  it  was  stand- 
ing still. 

The  court  ought  not  to  have  admitted  the  ordinanor 
under  the  pleading.  The  declaration  described  it  af 
requiring  the  appellant,  in  case  its  servants  saw  the  horses 
of  appellee  approaching,  and  they  appeared  frightened, 
''to  stop  its  cars  and  allow  his  horses  to  pass.''  The 
ordinance  only  required  appellant's  motorman  *'  to  keep  a 
vigilant  watch  for  carriages,  etc.,  etc.,  and  govern  himseli 
accordingly  to  avoid  damages."  In  any  given  case,  under 
this  ordinance,  the  motorman  was  only  required  to  use 
vigilance  in  discovering  danger,  and  to  use  reasonable  care 
to  avoid  it.  It  was  not  a  matter  of  law  that  it  was  negli- 
gence per  86  if  the  cars  were  not  stopped.  What  reason- 
able effort  the  motorman  should  make  to  avoid  causing 
damages  after  seeing  danger,  was  a  question  of  fact  foi 
the  jury.  There  might  be  circumstances  where  to  stof 
the  car  would  be  to  cause  damage  instead  of  to  avoid  it. 

The  appellee's  first  instruction  is  erroneous  in  telUng 
the  jury,  that  if  appellant,  **  by  watching  out,  could  have 
seen  plaintiff  with  his  team,  and  that  the  team  was 
frigluened,  then  it  was  its  duty  to  have  done  what  it  could 
to  avoid  accident." 

It  will  be  seen  that  this  instruction  was  too  strict  in  iu 


be  governed  by  all  the  surroundings  and  circum 
fi  of  the  case. 


instruction  is  also  erroneous  in  telling  the  jury 

rhen  appellant's  servants  **  saw  the  plaintiff's  horses 

frightened,   then  it  was  the  duty  of  the  defendant 

my  to  have  stopped  its  car  and  allowed  plaintiff  to 

It  of  danger."     This  instruction  was  erroneous  in 

I  the  jury  what  particular  act  appellant's  servants 

lo  in  order  to  be  within  the  exercise  of  ordinary  care 

was  a  matter  of  fact  for  the  jury,  and  not  the  court, 

armine.     The  jury,  if  left  to  decide  what  ordinary 

n  part  of  appellant  required  under  the  circumstances 

vent  or  avoid  accident,  may  have  found  that  it  was 

icessary  for  appellant  to  stop  its  car  any  sooner  than 

or  that  it  was  not  necessary  to  stop  it  at  all.     The 

by  this  instruction,  invaded  the  province  of  the  jury. 

there  is  an  intimation  in  the  instruction  that  appel- 

motorman  did  not  stop  the  car,  when  the  evidence 

that  he  stopped  it  within  sixty  feet  of  appellee's 

u     The  jury,  if  left  to  determine  the  question,  may 

loomed  this  ordinary  care  on  the  part  of  appellant  to 

the  accident  and  injury  to  appellee.     Nor  is  the 

orror  excused  by  the  court  erring  in  the  opposite 

ion  by   giving    appellant's  instructions  seven   and 
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Citizenb'   Street  Railroad  Company  v.  Gboror  Lowi. 

Indiana  AppeUate  Court,  Dee.  11^  1894, 

ELBCTRIO  street  railway.— DUTT  to  TBAyELXBS.— OORTBIBDfQBf 

NBQUOENCB. 

There  being  evidence  to  show  that  the  motorman  was  in  a  positioB  to  m 
the  peril  of  persons  riding  upon  the  track  in  a  wagon  to  iriiicsk  • 
frightened  horse  was  attached,  long  enoufch  before  a  ooUisioo  to  hsic 
avoided  it  with  due  care,  a  finding  of  negligence  should  besustaiiiel 

Even  if  the  negligence  of  the  driver  of  a  vehicle  can  be  imputed  to  so 
injured  passenger,  he  bould  not  be  charged  with  contribntoiy  ne^igesee 
for  following  the  custom  of  the  general  public  in  using  the  trsck  of  so 
electric  street  railway  when  the  street  on  either  side  was  torn  iqp  Igi 
repairs. 

Cases  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  EOu  v. 
Lynn  A  Boston  R,  Co,,  vol.  4,  p.  081 ;  Ber^min  v.  Hd^oke  St.  R$.Co, 
vol.  4,  p.  517. 

Appeal  by  defendant  below  from  judgment  of  Cireoit 
Court,  Hamilton  county,  in  an  action  for  damages  for  kill- 
ing plaintiff's  minor  son.     Facts  stated  in  opinion. 

Latia,  Miller^  Winter  &  Elam,  for  appellant. 

Bailey f  Beckett  &  Doan,  for  appellee. 

Rbinhard,    J.:     This    action    was    instituted  by  the 
appellee  against  the  appellant,  a  street  railway  cojupanj  in 
the  city  of  Indianapolis,  for  the  alleged  negligent  killing 
of  the  appellee's  son,  11  years  old,  who  at  the  time  wai 
riding  in  an  open  vehicle,  drawn  by  one  horse,  in  companj 
with  two  other  persons,  one  of  whom  was  the  driver.    The 
court  overruled  a  demurrer  to  the  amended  complaint,  and 
this  ruling  constitutes  the  first  error  assigned  and  dis- 
cussed.    It  is  averred  in  the  complaint  that  the  appellftnk 
owned  and  was  operating  a  street  railroad  in  the  citj  of 


It  act  compiainea  oi,  ana  lor  zu  years  prior  inereio, 
the  most  traveled  thoroughfares  for  buggies,  car- 
ad  other  conveyances  and  vehicles  in  said  city;  that 
md  conveyances  were  constantly  and  continually 
and  repassing  through  said  street  or  avenue;  that 
It  had  constructed  and  maintained  in  said  street 
time  a  double  track,  covering  the  entire  center 
said  street,  the  width  or  space  occupied  by  said 
Ming  equal  to  or  greater  than  the  space  between 
dkB  and  the  sidewalk  along  said  avenue;  that  said 
tracks  extended  from  between  and  beyond  Delaware 
n  the  southwest,  and  East  street,  on  the  northeast, 
k  named  street  extending  north  and  south  through 
j;  that  appellant  had  constructed  its  said  double 
iT  rails  so  that  the  inner  flange  or  projection  of  the 
ss  flat,  and  about  three  inches  in  width,  said  rails 
jecially  convenient  for  the  easy  and  comfortable 
of  carriages,  buggies  and  other  conveyances,  and 
d  and  constructed  as  aforesaid  to  facilitate  travel 
;  that  the  distance  between  the  rails  on  each  track 
mt  the  width  of  an  ordinary  conveyance,  and  the 
public  had  for  about  20  years,  in  passing  over  and 
rid  avenue,  driven  their  vehicles  and  conveyances 
le  rails  of  said  tracks,  with  the  knowledge,  consent 
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up,    rough    and   uneven,    and  unfit  and    dangerous  te 
travel,  and  had  been  abandoned  by  the  general  public  u 
a  highway  for  the  time  being,  owing  to  the  excavauooi 
made  therein  by  said  city  preparatory  to  improving  ibft 
same;  that  said  tracks  of  appellant   were   used  by  ihA 
traveling  public  in  passing  to  and  fro  in  buggies,  carriages 
and  other  conveyances  from  the  central  part  of  the  city  to 
the  north  and  southeast  part  thereof,   and  were  the  sols 
and  only  driveway  between  said  Delaware  and  East  streets 
along  said  avenue,  and  that  the  public  generally  used  said 
tracks  continuously  as  a  driveway,  with  the  knowledge, 
consent  and  permission  of  the  appellant;  that  the  street 
known  as  New  Jersey  street  extends  north  and  ^outh,  and 
the  street  known  as  Michigan  street  extends  east  and  west, 
through  said  city,  and  meet  and  intersect  each  other  at  an 
angle  of  90  degrees  at  a  point  one  square  west  of  where 
said  East  street  meets  and  intersects  said  avenue ;  that  at 
the  crossing  of  Michigan  and  New  Jersey  streets,  afore- 
said, there  was  placed  an  obstruction  or  fence  across  said 
streets  to  prevent  any  person  from  driving  on  to  said  avenue 
from  either  side  thereof,  off  either  of  the  last  above  named 
streets;  that  said  obstruction  or  fence  had  stood  in  the 
position  and  for  the  purpose  aforesaid  continuously  and 
uninterruptedly  for  at  least  two  weeks,  and  stood  in  said 
position  and  place  at  the  time  of  the  occurrence  of  the 
accident  and  injury  hereinafter  related;  and  that  at  that 
time  the  facts  already  recited  were  well  known  to  the 
appellant.     Appellee  further  alleges  that  on  the  20th  daj 
of  July,  1892,  his  little  son  and  servant,  Frank  P.  Lowe,  a 
boy  11  years  old,  of  bright  mind  and  intelligence,  and  of  a 
strong  and  healthy  constitution,   without  fault  or  negli- 
gence on  the  part  of  appellee,  or  said  Frank's  mother,  or 
said  Frank  himself,  and  without  fault  or  negligence  on  the 
part  of  those  in  whose  care  and  custody  he  was  left  by  the 
appellee,  came  up  said  Massachusetts  avenue  at  said  East 
street,  and,  without  fault  or  negligence  on  the  part  of  any 


INDIANA,  1894.  439 

Railroad  Co.  v.  Lowe. 


ibove-named  persons,  were  riding  in  an  open  voliicle 
eyance,  drawn  by  a  gentle  and  trusty  horse,  soiitli- 
Q  said  avenue,  and  was  upon  the  north  track  of 
Hi's  said  railroad,  approaching  one  of  the  appel- 
ATS,  with  due  care  and  caution,  upon  the  opposite 
h  track  of  said  railroad,  said  car  being  drawn  and 
ed  at  the  time  with  electricity  as  a  motor  power, 
dear  was  approaching  appellee's  said  son  Frank; 
id  Frank  was  approaching  from  the  northeast  t}ie 
id  crossing,  at  the  intersection  of  New  Jersey  and 
an  streets  with  said  avenue,  with  due  care  and 
\f  at  the  time  appellant's  said  cars  were  approaching 
*08sing  from  the  southwest;  that  appellant's  said 
ere  then  under  the  exclusive  control  and  manage- 
f  appellant's  servants  and  employes  while  approach- 
id  crossing  as  aforesaid,  and  when  the  injury  to 
«'s  said  son  Frank  occurred,  as  hereafter  com- 
1  of,  **  and  said  cars  were  being  negligently  run  and 
ed  by  said  defendant's  servant,  and,  by  reason  of 
jligent  management  of  said  defendant's  car  as  afore- 
he  horse  attached  to  the  vehicle  in  which  the  said 
was  riding  became  frightened  and  unmanageable, 
esaid,  and  was  in  plain  view  of  said  car,  and  said 
ant  could  see  and  observe  the  condition  of  said  horse 
B  peril  of  said  Frank  for  a  long  distance  from  said 
d  in  front  of  the  same,  to  wit,  three  hundred  feet, 
rhile  the  said  horse  was  in  the  frightened  and 
ageable  condition,  as  aforesaid,  defendants  did  neg- 
Y  approach  said  horse,  thereby  so  frightening  said 
Jiat  it  turned  to  the  left,  and  across  the  track  upon 
the  said  car  was  negligently  approaching,  and 
int  negligently  ran  said  car  against  the  wagon  in 
said  Frank  was  riding,"  etc.  The  remaining  por- 
the  complaint  relates  to  the  injury  indicted  and  t.io 
38  sustained. 
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[The  portion  of  the  opinion  here  omitted  relates  to  the 
sufficiency  of  the  complaint  to  avoid  a  demurrer.] 

In  the  case  at  bar  the  gist  of  the  action  is  negligence  in 
running  the  appellant's  car  against  the  vehicle  while  it 
and  the  horse  attached  to  it  were  on  the  track  in  front  of 
the  car,  and  in  a  condition  of  great  peril  to  the  occapanti 
of  the  vehicle,  which  must,  by  the  exercise  of  reasonable 
diligence,  have  been  known  to  the  appellant's  servant 
operating  the  car.  Ordinarily,  it  is  true  a  motormnn 
operating  an  electric  car,  who  sees  a  horse  and  vehide 
approaching,  has  a  right  to  assume  that  the  driver  will  not 
attempt  to  cross  the  track  in  front  of  the  moving  car,  or 
otherwise  come  so  near  as  to  cause  a  collision,  but  rather 
that  he  will  avoid  the  same.  But  when  the  motorman  or 
those  in  charge  of  the  car  see  the  frightened  horse  and  the 
vehicle  to  which  he  is  attached  in  front  of  such  car,  upon 
the  same  track,  and  that  the  occupants  of  the  conveyance 
are  in  apparent  peril,  due  care  requires  that  the  car  be 
stopped  if  it  is  possible  to  do  so.  In  such  a  case  it  requires 
of  those  in  charge  of  the  motor  to  slacken  the  speed,  and, 
if  necessary  to  avoid  injury,  to  stop  the  car  entirely. 
Railway  Co.  v.  Maynard,  5  Ind.  App.  372 ;  Ellis  ▼•  Lynm 
Jb  Boston  Railroad  Co.  (Mass.),  160  Mass.  341;  Bet^ 
jamin  \.  Holyoke  St.  Railway  Co.,  id.  3;  Bailroad  Co. 
V.  Carr  (Ind.  App. ),  37  N.  E.  Rep.  952.  We  think  the  aver- 
ment  that  the  appellant  negligently  ran  the  car  against  the 
wagon  is  a  suflBcient  averment  of  negligence  when  constraed 
in  connection  with  the   other  averments  in  the  complaint 

The  only  remaining  assignment  of  error  calls  in  question 
the  sufficiency  of  the  evidence  to  support  the  verdict  of  the 
jury.  There  was  evidence  tending  to  prove  all  the  aver- 
ments of  the  complaint.  Appellant's  counsel  contends 
that  the  evidence  does  not  tend  to  show  that  the  horse  was 
on  the  track  in  front  of  the  car  until  just  a  moment  before 
the  car  ran  against  the  wagon.     But  we  interpret  the  evi- 
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denoe  differently.  James  Hale  testified  that  he  was  in 
the  wagon  with  appellee's  son  and  the  driver  when  the 
iDJory  occurred.  He  stated  that  the  horse  became 
frightened  from  the  repeated  sounding  of  the  gong  about 
MO  feet  from  the  car,  and  that,  when  the  horse  *'  jumped 
flrom  the  track,''  the  car  was  about  200  feet  away.  He 
■bo  testified  that,  after  the  horse  began  to  jump,  he  kept 
going  from  one  side  to  the  other,  and  kept  going  faster  all 
die  time,  for  about  30  feet;  that,  when  about  200  feet  from 
die  ear,  he  turned  across  the  track,  and  that,  before  the 
car  stmck  the  wagon,  the  horse  had  turned  around  on  the 
track.  Jacob  Demmy,  the  driver,  testified  that,  when  he 
got  near  Michigan  street,  he  saw  the  car  coming,  which  he 
ioppoeed  was  then  about  276  feet  away,  and  that  the  horse 
commenced  jumping  from  one  side  to  the  other,  making 
hmgea,  backward  and  forward,  which  the  horse  kept  up 
while  the  car  was  approaching;  that  the  motorman  was 
ringing  the  bell,  and  continued  to  do  so  until  the  car  got 
within  20  or  30  feet  of  the  wagon,  when  he  turned  right 
afoond  on  the  up  track,  and  ran  up  northeast,  right  in 
front  of  the  motor  car.  There  was  other  testimony  of  a 
similar  character,  but  we  see  no  benefit  in  setting  it  forth 
here.  Enough  has  been  cited  to  show  that  the  engineer 
in  charge  of  the  motor  was  in  a  position  to  see  the  peril  of 
those  riding  in  the  wagon  to  which  the  frightened  horse 
was  attached  long  enough  before  the  collision  to  have 
avoided  it  with  due  care.  Had  he  slackened  the  speed  of 
the  car  when  he  must  first  have  seen  the  horse's  actions, 
he  could,  doubtless,  have  stopped  the  car  after  the  horse 
jumped  across  to  and  upon  the  south  track  in  front  of  the 
car.  At  least,  the  jury  had  sufficient  evidence  from  which 
they  could  draw  such  an  inference;  and,  the  verdict  hav- 
ing met  the  approval  of  the  trial  court,  we  cannot  say  that 
there  is  no  evidence  for  it  to  stand  upon. 

Nor  do  we  think  the  driver  can  be  charged  with  con- 
tributory negligence,  even  if  such  negligence  could   be 
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imputed  to  the  appellee's  decedent  — a  question  we  need 
not  decide.  See,  however,  Tovm  of  KnighUUmn  y.  Jfui- 
grove^  116  Ind.  121;  Town  of  Nappanee  v.  Ruckmanj  7M 
App.  361.  The  facts  alleged  with  reference  to  the  cod« 
dition  of  the  street  and  the  habits  of  the  general  public  in 
using  the  tracks  with  vehicles,  &c.,  were  substantiallj 
proved,  and  they  showed  a  sufficient  excuse  for  the  occu- 
pancy of  the  north  track  by  the  driver.  It  does  not  appeir 
that  he  did  anything  that  an  ordinarily  prudent  maa 
would  not  have  done  under  like  circumstances. 


Note.— See  notes  to  Cincinnati  St  Ry,  Co,  v.  Whiteomb,  po&L 


Patterson  v.  Townsenp  et  al. 

louxi  Supreme  Court,  May  $3,  J894» 
Elkctric  street  rau^wat.—  Dxttt  to  travelers.—  NSOUOE5CI  in 

CONTRIBUTORY  NEQUOENCB. 

No  principle  of  law  or  common  sense  requires  that  the  driver  of  a  vthkle 
should  stop  his  team  and  await  the  passing  of  an  approaching  electric 
car,  at  such  a  distance  away  that,  in  the  exercise  of  reasonable  care  lod 
prudence  he  may  safely  proceed  on  his  way  and  cross  the  track. 

In  an  action  for  damages  in  case  of  collision  of  an  electric  street  car  witb 
a  wagon  at  a  crossing,  questions  of  negligence  and  oontributoiy  negli- 
gence held  properly  submitted  to  the  jury. 

Appeal  by  defendant  below  from  judgment  of  Superior 
Court  of  Keokuk,  awarding  damages  to  the  plaintiff 
against  the  defendants,  who  were  the  owners  of  an  electric 
street  railroad. 

The  plaintiff,  a  milk  vender,  was  crossing  the  track  of 
defendant's  road  when  his  wagon  was  struck  by  a  passing 
car,  causing  the  injuries  for  which  damages  were  sought 
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W.  J.  Roberts,  for  appellants. 

Qibson  Browny  for  appellee. 

BoTHROCK,  J. :  The  petition  contained  averments  charg- 
ing that  the  car  which  came  in  collision  with  the  wagon 
waB  carelessly  and  negligently  operated,  so  that  it  became 
unmanageable  and  could  not  be  controlled,  and  that  the 
«    tpeed  thereof  was  unusual,  and  that  he  (the  plaintiff)  was 
without  fault  or  negligence  in  attempting  to  eross  the  rail- 
road track  at  the  time  he  received  the  injury.     The  case 
presents  the  usual  contention,  involving  negligence  of  the 
defendant  and  contributory  negligence  of   the  plaintiff. 
The  instructions  given  by  the  court  to  the  jury  are  not 
objectionable.     They  correctly  state  the  principles  of  law 
Applicable  to  cases  of  this  character.     It  appears  that  the 
faiJroad  track  of  the  defendants  is  laid  along  Palean  street 
at  right  angles  with,  and  crosses.  Fifth  street.     The  rail- 
road approaches  Palean  street  from  Sixth  street  on  the 
usual  curve.     The  plaintiff  was  driving  his  wagon  along 
Fifth  street,  and,  when  he  approached  the  crossing  of 
Palean  street,  he  looked  up  the  street,  and  saw  the  car 
moving  around  the  curve  from  Sixth  street.     The  car  was 
then  about  300  feet  away  from  the  Fifth  street  crossing, 
and  it  appeared  to  the  plaintiff  to  be  moving  at  an  unusual 
rate  of  speed.     The  fact  is,  that  there  was  considerable  of 
a  descent  in  the  line  from  Sixth  to  Fifth  street,  and  the 
track  was  slippery  by  reason  of  a  recent  shower  of  rain, 
and  the  car  was  not  within  the  control  of  the  motorman 
in  charge  of  it.     It  made  no  stop  at  Sixth  street  because 
it  would  not  respond  to  the  brakes.     Counsel  for  appel- 
lants discusses  the  question  as  to  the  relative  rights  of 
street  railroad  companies  and  the  drivers  of  vehicles  upon 
the  streets.     The  case  at  bar  is  somewhat  controlled  by  an 
ordinance  of  the  city  which  provides  that  cars  shall  be 
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entitled  to  the  track  in  all  cases.     If  a  wagon  or  other 
vehicle  is  driven  along  the  track  or  standing  on  a  croH- 
ing,  it  would  be  absurd  to  contend  that  it  should  not  ^n 
way  to  a  moving  car,  for  the  simple  reason  that  the  car 
must  run  on  the  track.     At  a  street  crossing  it  is  the  duty 
of  the  driver  of  a  vehicle  to  regulate  his  movements  so  fu 
as  to  avoid  the  approach  of  cars  on  the  railroad.    It  would 
be  palpable  negligence  for  the  driver  of  a  wagon  or  car- 
riage to  recklessly  drive  upon  a  crossing  in  a  race  with  an 
approaching  car.     In  all  such  cases  it  should  be  held  that 
the  driver  of  a  vehicle  takes  his  chances  of  a  collision,  and 
he  ought  to  have  no  remedy  if  an  accident  occurs.    But 
no  principle  of  law  or  common  sense  requires  that  the 
driver  of  a  vehicle  should  stop  his  team  and  await  the 
passing  of  an  approaching  car  if  he  discovers  the  car  on 
the  line  at  such  a  distance  as  that,  in  the  exercise  of 
reasonable  care  and  prudence,  he  may  safely  proceed  on 
his  way  and  cross  the  track.     Much  is  said  in  argument 
about  the  question  whether  the  rule  requiring  a  person 
about  to  cross  the  track  to  stop  and  look  and  listen  for  an 
approaching  car,  and  whether  the  rule  applicable  to  a  rail- 
road operated  by  trains   and  steam  locomotives,  should 
apply  to  an  electric  railroad.     That  question  is  not  in  this 
case.     There  is  no  claim  that  plaintiff  did  not  see  the 
approaching  car.     He  saw  it  when  it  was  300  feet  awaj 
from  the  crossing.     The  question  is,  did  he  use  proper 
care  and  caution  in  determining  whether  he  could  safelj 
cross  the  track?    That  was  a  fair  question,  under  the  evi- 
dence, for  the  jury  to  determine.     And  the  question  of  tbe 
negligence  of  the  motorman  was  also  a  proper  question  for 
the  jury.     The  fact  that  his  car  was  beyond  the  control  of 
the  brakes  at  Sixth  street,  and  that  he  did  not  reverse  tbe 
current,   and  set  the  wheels  revolving  backward,  until  it 
was  too  late  to  avoid  the  collision,   was  rightfully  sub- 
mitted to  the  jury  for  their  consideration  in  determining 
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the  negligence  charged  against  the  defendants.  The  case 
dmnands  no  further  elaboration,  and  the  judgment  of  the 
Diitiiet  Court  is  affirmed. 


Kom^See  notes  to  Cincinnati  St,  Ry,  Co.  ▼.  Whitcambt  post 


Ohr  ▼.  Cedar  Rapids  A  M.  C.  Railway  Company. 

Iowa  Supreme  Court,  April  (»,  1895, 
SLicnoo  snuBBr  railway.— Injury  to  travblbr,— Nbouoencb  and 

CONTRIBUTORY  NtfOUOENOB. 

The  degree  of  oare  required  of  a  person  attempting  to  cross  the  track  of  an 
dcotric  street  railway  is  leas  than  that  required  in  crossing  steam  rail- 
ways 

Hm  faot  that  plaintiff  did  not  exercise  dne  care  in  approaching  an  electric 
nilway  crossing  will  not  bar  his  recovery  for  injuries  whicti  would  not 
have  been  sustained  but  for  the  negligent  failure  of  the  motorman  to 
■lop  or  slow  his  car  after  he  saw  plaintiffs*  peril  and  knew  of  his 
aegligenoe. 

Appeal  by  defendant  below.     Facts  stated  in  opinion. 

Charles  A.  Clark,  for  appellant. 

Rickel  &  Crocker,  for  appellee. 

Debmbr,  J. :  The  defendant  is  a  corporation  owning  and 
operating  an  electric  street  railway  in  the  city  of  Cedar 
Rapids.  One  of  its  lines  runs  along  Third  street,  from 
north  to  south,  crossing,  among  other  streets,  Sixth 
RTonue,  which  runs  east  and  west.  Between  7  and  8 
o'clock  in  the  morning  of  the  23rd  day  of  January,  1892, 
plaintiff,  who  was  riding  in  an  open,  one-horse  wagon, 
seated  upon  a  high,  spring  seat,  came  down  Sixth  avenue, 
with  his  horse  on  a  trot,  going  towards  the  west,  in  the 
direction  of  Third  street.      The  morning  was  cold,  and 
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quite  a  frost  was  hanging  to  the  trees  and  exposed  places. 
The  lots  on  the  north  side  of  Sixth  avenue  are  well  occu- 
pied with  dwellings,   and  the  east  side  of  Third  street, 
immediately  north  of  Sixth  avenue,  is  lined  with  a  row  of 
large  trees.     The  view  of  Third   street,    north,  coming 
west  on  Sixth  avenue,  is,  therefore,  very  much  obstructed; 
and  except  at  one  place,  which  is  but  two  or  three  feet 
wide,  but  little  of  Third   street  can   be   seen  until  the 
traveler  has  progressed  far  enough  west  on  Sixth  avenue 
to  pass  these  obstructions  to  his  vision.     Plaintiff  claims 
that,  while  in  the  exercise  of  due  care  on  his  part,  he 
attempted  to  cross  Third  street,  and,  while  in  the  act  of  so 
doing,  his  wagon  was  struck  by  a  passing  car  on  defend* 
ant's  line  of  road,  and  he  was  hurled  to  the  ground  with 
great  force,   which  resulted  in   serious   and    permanent 
injuries.     He  charges  that  the  defendant  was  negligent  in 
running  the  car  at  a  great  rate  of  speed,  to  wit,  30  miles 
per  hour,  and  in  failing  to  ring  the  bell  or  sound  the  gong, 
or  give  othur  signals  of  the  approach  of  the  car,  and  in 
failing  to  slow  up  the  car  as  it  came  to  the  crossing.     And 
he  further  avers  that  the  defendant's  employes  saw  plaint- 
iff was  upon  the  crossing  long  before  the  car  struck  his 
wagon,  and  that  they  did  not  apply  the  brakes  or  make 
any  attempt  to  stop  the  car,  but  carelessly  and  negligently 
ran  the  plaintiff  down  after  discovering  his  position.    The 
defendant  denied  each  and  all  of  these  charges.     The  case 
was  tried  to  a  jury,  and  it  returned  a  verdict  for  plaintiff, 
on  which  judgment  was  rendered,  and  defendant  appeals. 
Error  is   assigned   upon    the    instructions    given,    the 
instructions  refused  and  rulings    in   the   admission  and 
rejection  of  testimony. 

2.  At  the  close  of  plaintiff's  testimony,  defendant  moved 
for  a  verdict  because  the  plaintiff  had  failed  to  show  that 
he  did  not,  by  his  own  fault,  contribute  to  the  injurr. 
Til  ore  was  a  serious  dispute  in  the  testimony  regarding 
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the  question  as  to  whether  the  bell  on  the  car  was  sounded 
before   reaching    the    crossing,    as   to   whether    plaintiff 
looked  and  listened  for  the  car  before  attempting  to  cross 
the  line  track,   and  also  regarding  the  speed  of  the  car. 
And  we  think,  in  view  of  all  the  testimony,  it  would  have 
been  error  to  have  taken  the  case  away  from  the  jury  on 
the  grounds  stated  in  the  motion.     We  are  not  prepared 
to  say  that  the  degree  of  care  required  of  one  in  attempt- 
ing to  cross  a  street  railway  track  is  the  same  as  that 
t^uired  in  crossing  steam  railways.     Indeed,  we  think 
that  what  would  amount  to  negligence  in  the  latter  case, 
might  not  be  so  regarded  in  the  former.     In  the  former 
case  the  question  is  peculiarly  one  of  fact  for  the   jury. 
Beach,  Contrib.  Neg.  sec.  290;  Thomp.  Neg.  396,  397,  and 
the  authorities  cited. 

4.  The  court  instructed  the  jury,  in  the  seventh  para- 
graph  of  its  charge,  as  follows:  ''If,  under  all  the  evidence 
and  the  foregoing  instructions,  you  find  that  the  plain ti(F 
was  negligent,  still  the  defendant  cannot  avoid  liability  if 
you  find  from  the  evidence  that  plaintiff,  at  the  time  in 
question,  was  in  a  perilous  position,  and  that  defendant's 
employe  in  charge  of  said  car  saw  plaintiff,  and  knew  the 
fact  that  he  was  in  peril,  or  might  have  so  known  by  the 
%$e  of  ordinary  care,  and  thereafter  failed  to  use  ordinary 
care  to  stop  said  car  and  prevent  injury  to  the  plain litf; 
and  if  you  further  so  find  that,  by  the  use  of  ordinary 
care,  defendant's  said  employe  in  charge  of  said  car, 
under  such  circumstances,  could  have  avoided  any  injury 
wiiich  you  so  find  plaintiff  may  have  sustained,  then  tiie 
plaintiff  will  be  entitled  to  recover,  and  you  will  find  for 
plaintiff.  If  you  fail  to  so  find,  then,  upon  this  part  of 
the  case  you  will  find  for  the  defendant.''  It  is  strenu- 
ously insisted  that  this  is  erroneous.  It  first  becomes 
necessary  to  analyze  the  paragraph.  The  words  italicized 
s^i»  the  ones  complained  of,  and  we  inquire,  to  what  do 
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they  refer?    If  they  refer  to  the  word  "saw/'  then  then 
IB  little  doubt  in  our  minds  but  that  the  instruction  ii 
erroneous.     But  if  they  refer  to  *' peril/'  then  a  modi 
different  question  is  presented.     We  think  a  careful  read- 
ing of  the  instruction  clearly  indicates  that  they  refer  l» 
the  latter  word,  and  that  the  latter  part  of  ihephnas 
should  be  read  thus:  **And  that  defendant's  employe ii 
charge  of  the  car  saw  plaintiff,  and  knew  of  the  fact  thit 
he  was  in  peril,  or  might  have  known  he  was  in  peril  after 
he  saw  him,  by  the  use  of  ordinary  care,  and  thereafter 
failed  to  use  ordinary  care  to  stop  the  car  and  preieot 
injury  to  plaintiff/' etc.     With  this  interpretation,  is  Ae 
instruction  erroneous?    The  motoneer  testified  that  when 
he  first  saw  plaintiff  he  was  about  a  block  away,  and  wai 
driving  over  the  sidewalk  crossing  at  Sixth  avenue,  pay- 
ing no  attention  to  where  he  was  going;  that  he  sounded 
the  gong  when  he  first  saw  plaintiff,  to  which  plaintiff 
gave  no  heed ;  that  plaintiff  was  going  very  slowly  from 
the  sidewalk  crossing  to  the  street  car  track,  and  then 
suddenly  whipped  up  his  horses,  but  went  very  slowly 
over  the  track.     He  also  testified  that  he  tried  to  stop  tlw 
car,  and  reversed  the  electric  current,  when  he  discovered 
plaintiff  was  in  danger,  and  that  he  thought  plaintiff  wai 
in  danger  when  the  car  was  within  a  few  yards  of  him.  This 
witness  also  testified  that  plaintiff  tried  to  go  where  the 
electric  street  car  company  had  the  right  of  way,  and 
attempted  to  cross  the  track.     It  is  apparent  from  this  tes- 
timony that  the  motoneer  in  charge  of  the  car  which  caused 
the  accident  saw  plaintiff  was  paying  no  attention  to  the 
approaching  car,  and  was  about  to  cross  the  track  ahead  of 
him  heedlessly,  and  that  he  saw  him  in  this  position  when 
the  car  was  about  a  block  away  from  the  place  where  the 
collision  occurred.     There  is  other  testimony  in  the  case 
tending  to  show  that  the  gong  was  not  sounded,  and  no 
alarm  given  by  those  in  charge  of  the  car  until  about  the 
time  it  struck  the  plaintiff's  wagon,   and  that  when  it 
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collided  with  the  wagon  it  was  running  very  fast.  There 
Was  also  evidence  that  the  car,  running  at  full  speed, 
Could  have  been  stopped  in  from  100  to  125  feet.  The 
joiy  were  fully  justified  in  finding  from  this  testimony 
that  the  motoneer  was  negligent  after  he  was  fully  aware 
that  plaintiff  was  in  a  dangerous  position.  In  the  case  of 
Moore  V.  Railroad  Co.,  47  Iowa,  691,  it  is  said:  "The 
defendant  asked  an  instruction  to  the  effect  that '  if,  when 
the  section  hands  on  the  car  saw  plaintiff,  he  was  not  on 
die  track,  then  they  were  not  bound  to  stop  the  car,  or 
slacken  the  speed. '  This  was  refused,  and  the  ruling  is 
assigned  for  error.  It  is  clearly  incorrect.  If  plaintiff 
was  not,  when  first  seen  by  the  workmen,  upon  the  track, 
but  approaching  it,  with  the  apparent  intention  of  going 
upon  it,  without  discovering  the  car,  ordinary  care 
required  its  speed  to  be  checked.  The  duty  of  those  on 
the  car  required  them  to  stop  it  if  danger  was  threatened 
to  plaintiff,  whether  he  was  on  the  track,  near  to  it,  or 
approaching  it.''  It  is  settled  law  in  this  State  that 
plaintiff's  negligence  will  not  enable  defendant  to  escape 
liability  if  the  act  which  caused  the  injury  was 
done  by  defendant  after  it  discovered  the  plaintiff's 
negligence,  and  if  the  defendant  could  have  avoided 
the  injury,  in  the  exercise  of  reasonable  care.  Morris 
▼.  Railroad  Co.,  45  Iowa,  29;  Deeds  v.  Railroad  Co., 
69  Iowa,  164;  Romick  v.  Railway  Co.,  62  Iowa,  167; 
McKean  v.  Railroad  Co.,  55  Iowa,  192;  O^Rourke  v.  Rail- 
road  Co.,  44  Iowa,  631;  Cooper  v.  Railroad  Co.,  id.  138; 
Spencer  v.  Railroad  Co.,  29  Iowa,  55.  In  the  last  case 
cited  the  rule  is  stated  as  follows:  **One  who  is  injured  by 
the  mere  negligence  of  another  cannot  recover  any  com- 
pensation for  his  injury  if  he,  by  his  own  ordinary  negli- 
gence or  wilful  wrong,  contributed  to  produce  the  injury 
of  which  he  complains,  so  that,  but  for  his  concurring 
and  co-operating  fault,  the  injury  would  not  have 
VOL.  V— 29. 
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happened  to  him,   except  where  the  direct  cause  of 
injury  is  the  omission  of  the  other  party,  after  beooi 
aware  of  the  injured  party's  negligence,  to  use  proper 
to  avoid  the  consequences  of  such   negligence." 
cases  simply  elucidate  the  well  known  exception  to 
rule  of  contributory  negligence  first  definitely  annc 
in   the  case    of  Davies  v.    Mann,    decided  in  1842, 
reported  in  10  Mees.  &  W.  546.     The  doctrine  of  this 
has  been  severely  criticized,  as  illogical,  and  as  frit 
away  the  wholesome  rule  that  one  who,   by  his  wanli 
ordinary  care,  directly  contributes  to  his  injuries, 
recover  for  the  negligence  of  another.     While  then 
much  force  in  some  of  these  objections,  yet  the  case  t 
been  followed  so  frequently  in  this  State  as  to  be  fimdjl 
embodied  in  its  jurisprudence.     We  will  not  attempll] 
disquisition  upon  the  reasons  for  this  exception  to  the  ndll 
of  contributory  negligence,  and  will  content  ouraelyei  bj 
saying  that  it  is  grounded  upon  at  least  two  propomtioDi: 
First,  in  such  a  case  the  plaintiff's  negligence  is  only  tfaB 
remote  cause  of  the  injury  he  sustains,  and  is  not  contribor 
tory  negligence;  second,  contributory  negligence  is  no bsi 
to  an  action  for  willful  injuries.     Now,  the  instnictioii  in 
question,  in  effect,  says  that  if  the  jury  found  that  plainl* 
iff  was  negligent  in  going  upon  the  track  in  the  maniur 
he  did,  and  that  defendant's  employe  in  charge  of  the  car 
saw  him  there,  and  in  a  position  of  peril,  and,  having  as 
seen  him,  knew  he  was  in  peril  or  ought  to  have  so  known, 
by  the  use  of  ordinary  care,  and  thereafter  failed  to  tue 
ordinary  care  to  avoid  injuring  the  plaintiff,  then  the  com- 
pany would  be  liable.     It  seems  to  us  that  this  instructioQ 
is  in  strict  accord  with   Davies  v.    Mann,    and  the  other 
authorities  cited.     It  does  no  more  than  hold  defendant 
responsible  for  the  failure  of  its  employes  to  use  ordinary 
care  after  they  saw  plaintiff  upon  the  track,  and  in  a  posi- 
tion of  peril.     It  will  not  do  to  say  that  the  accident  was 
due  to  an  error  in  judgment  on  the  part  of  the  motoneer 
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in  determining  when  plaintiff  was  in  peril.  He  had  his 
eyes  upon  plaintiff  from  the  time  he  crossed  the  sidewalk. 
He  knew  that  plaintiff  was,  as  he  says,  paying  no  atten- 
^'  tion  to  the  car.  He  saw  him  heedlessly  drive  upon  the 
track,  and  in  a  position  of  peril.  If  he  failed  to  use  ordi- 
nary care  to  avoid  injuring  him  after  he  saw  plaintiff's 
want  of  care,  the  company  is  responsible,  and  the  moto- 
neer  cannot  be  heard  to  say  that  he  did  not  know  plaintiff 
was  in  peril.  Negligence  is  quite  frequently  nothing  more 
than  an  error  of  judgment.  Indeed,  it  is  difficult  to 
divorce  one  from  the  other.  Negligence  differs  from 
wantonness  or  wilfulness,  in  that  a  mistake  of  judgment, 
unless  very  gross,  may  never  amount  to  the  latter.  But 
we  have  never  held,  in  this  State,  that,  to  render  one 
liable  for  injuries  done  to  one  who  is  guilty  of  contribu- 
tory negligence,  he  must  have  acted  wantonly  or  wilfully. 
The  thought  of  the  instruction  is  that  if  an  engineer 
or  motoneer  sees  one  in  a  perilous  position,  in  front  of  his 
car,  his  active  duty  then  commences,  and  he  is  compelled 
to  use  ordinary  care  to  avoid  injuring  him;  and  that,  hav- 
ing seen  him  in  a  perilous  position,  the  jury  were  justified 
in  finding,  as  a  matter  of  law,  that  the  motoneer  knew  he 
was  in  peril,  when  a  man  placed  in  his  position,  in  the 
exercise  of  ordinary  care  and  prudence,  ought  to  have  so 
known.  The  instruction,  so  construed,  is  correct.  The 
case  is  entirely  unlike  Ktcje  v.  Railway  Co.  (Iowa),  60  N. 
W.  Rep.  593;  Burgh  v.  Railway  Co.  (Iowa),  57  N.  W. 
Bep.  680;  0*Keefe  v.  Railway  Co.,' 32  Iowa,  468. 

What  we  have  said  answers  the  point  made  by  defend- 
ant that  the  court  erred  in  refusing  the  second  instruction 
asked  by  it.  We  discover  no  prejudicial  error,  and  the 
judgment  is  affirmed. 


Kan. — See  notes  to  CHncinnatiSt.  Ry.  Co.  v.  Whitcomb,  pott. 
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William  L.  Barnes,  for  the  use  op  Thomas  L.  Bixin^ 
V.  Shrbveport  City  Railroad  Company. 

Louisiana  Supreme  Court,  Junetl,  1895. 
(47  La.  Ann  1218.) 
Electric  yrKmcr  railway. —  Duty  to  travelebs. —  Contbdutqit 

NEOUOBNCB  OF  INFAKT. 

(Head  note  by  the  court) : 

Under  three  years  of  age,  a  child  ia  prima  facie  incapable  of  oontribntax 
fault. 

Although  a  child  may  be  in  a  public  highway  through  the  fknlt  or  wgll- 
gence  of  its  parents,  and  so  be  improperly  there,  yet  if  he  be  injnil 
through  the  negligence  of  the  defendant,  he  is  not  iHrecluded  fnm  )m 
redress.  If  the  defendant  knows  that  such  a  person  is  in  the  highwi|, 
he  is  bound  to  a  proportionate  degree  of  watchfulness, —  to  thestmoi 
circumspection.  And  what  would  be  but  ordinary  neglect  in  legnd  to 
one,  whom  he  had  supposed  to  be  a  person  of  full  age  and  o^■oity 
would  be  gross  negligence  as  to  a  child,  or  one  known  to  be  incmsWp 
of  escaping  danger. 

It  is  the  duty  of  the  driver  of  a  street  car,  not  only  to  see  that  the  nO- 
road  track  is  clear,  but  also  to  exercise  constant  watchfulneiB  and  can 
for  persons  who  may  be  approaching  the  track. 

It  is  a  correct  charge  to  a  jury  to  say  that  a  car  driver  **oan  be  jostij 
charged  with  negligence  only  when  he  fails  to  observe  or  do  aomethiiy 
he  ought  to  have  seen  or  done,  and  would  have  noticed  or  done,  with 
ordinary  vigilance,  when  he  fails  to  be  prepared  for  something  viable, 
or  at  least  of  probable  occui'rence,  or  that  might  be  reasonably  expected 
to  happen." 

Appeal  by  defendant  below  from   judgment  of  District 
Court,  Caddo  parish. 

Wise  &  Ilerndon,  for  appellant. 

r.  F.  Bell  and  E.  II.  Randolph^  for  appellee. 

Watkins,  J. :  This   suit  is  for   the   recovery  of  tlO,000 
damages  against  the  defendant  for  injuries  suBtained  bj 
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^tlie  plaintiff's  infant  child,  of  three  years  of  age ;  it  being 
iPlUi  over  by  one  of  defendant's  street  cars,   which  was 
Operated  by  electricity,  and  its  arm  so  broken  and  crushed 
that  it  had  to  be  amputated,  leaving  it  in  a  permanently 
Crippled  condition.     The  statement  of  the  petition  is  that 
^e  accident  occurred  at  the  intersection  of  Texas   and 
CSrocket  streets,  in  the  city  of  Shreveport,  defendant's  car 
being  at  the  time  operated  on  Texas  street,  in  carrying 
passengers;  that,  at  the  time  of  the  occurrence,  plaintiff's 
child  was  standing  at  or  near  the  railroad  track,  where 
there  is  a  curve  or  turn,  thus  being  in  a  position  in  which 
the  motorman  operating  the  car  could  have  easily  seen  it, 
had  he  been  at  his  proper  place,  and  carefully  attending 
to  his  duties;   that  the  accident  was  occasioned  by  the 
groes  carelessness  and  negligence  on  the  part  of  the  rail- 
toad  company,  its  servants,  agents  and  employes ;  that  the 
injury  inflicted  upon  the  child  caused  it  great  pain  and 
suBering,  and  resulted  in  its  being  maimed  and  disfigured 
for  life.     The  defendant's   answer  is  a  general  denial, 
coupled  with  the  plea  of  contributory  negligence  on  the 
part  of  the  child  and  its  parents. 

The  cause  was  tried  by  a  jury,  who  rendered  a  verdict 
in  faTor  of  the  plaintiff  for  $3,000,  and  from  the  judgment 
of  the  court  thereon  based  the  defendant  has  appealed.  In 
this  court  the  plaintiff  and  appellee  filed  an  answer  to  the 
appeal,  and  demands  an  amendment  of  the  decree  so  as  to 
award  him  the  full  amount  claimed  in  his  petition. 

The  testimony  of  all  the  witnesses  concurs  as  to  the  fol- 
lowing established  facts,  viz. :  that  the  accident  happened 
in  open  day  light  while  the  car  was  slowly  moving  down 
grade,  of  its  own  weight  and  momentum,  the  electric  cur- 
rent having  been  cut  off;  that  the  track  and  car  were  in 
apparently  good  order,  and  the  motorman  in  charge  of  the 
car  was  a  sober,  prudent  and  experienced  employe ;  that 
not  one  of  the  several  passengers  who  were  in  the  car  at 
the  time  either  saw  or  knew  of  the  happening  of  the  acci- 
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dent.     One  witness  states  that  as  he  was  entering  the  car 
he  taw  the  car  strike  the  child,  but  that  he  did  not  notice 
what  the  motorman  was  doing  at  the  time.     Another  wit- 
ness states  that  as  he  came  to  the  car  he  saw  it,  just  as  it 
was  checkmg  up,  and  just  then  the  little  boy  roiled  out  from 
under  it-     A  physician  from  the  Charity  Hospital  testifies 
that  he  was  a  passenger  on  the  car  on  the  morning  of  the 
occurrence,  and  the  substance  of  his  statement  is  as  fol- 
lows:   That  he  was  sitting  near  the  fare  box,  when  a  pas- 
senger came  in,  and  spoke  to  him ;  handing  a  quarter  of 
a  dollar  to  the  motorman,  to  make  change,  so  he  conU 
deposit  his  fare  in  the  fare  box.     Heard  the  passenger  ask 
the  motorman  for  change,  and  saw  the  motorman  give 
him  the  change.    That,  just  as  he  gave  him  the  change, 
witness  observed  the  motorman  apply  the  brake  in  a  rather 
excited  manner,  and  soon  afterwards  all  the  passengers 
became  excited,  and  stood  up  —  the  witness  among  the 
number.     That  just  about  that  time  he  heard  a  little  ehild 
scream,  and,  looking  out  of  the  window,  he  saw  a  little 
fellow  holding  his  arm  in  his  hand.     That  he  ran  oat 
quickly,  and  caught  hold  of  the  arm,  to  prevent  a  hemor- 
rhage.    That,   upon   learning    whose    child    it    was,  he 
directed  that  he  be  at  once  carried  home,  and  that  he  wont 
there,  also,  and  applied  a  bandage  on  the  broken  limb, 
and,  just  as  speedily  as  possible,  telephoned  to  the  hos- 
pital for  his  instruments,    and  amputated  it.      That  he 
amputated  it  just  about  the  junction  of  the  upper  and 
middle  third,  just  above  the  elbow.     That  the  arm  was 
crushed  above  the  elbow,  and  there  was  no  such  thing  as 
saving  the  arm,  amputation  being  absolutely  necessary. 
Another  witness  corroborates  the  physician's  statement 
with  reference  to  the  motorman's  giving  passenger  change 
about  the  moment  of  the  occurrence.     He  heard  the  cry  of 
alarm  made  by  some  passengers,  and  saw  the  motorman 
catch  hold  of  his  brake  **  as  quickly  as  possible,"  and  try  to 
stop  the  car,  '*  but  it  was  a  little  too  late  to  stop  the  car.'' 
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;  that  there  was  no  conductor  on  the  car,  and 
i's  cars  are  not  provided  with  conductors;  the 
;t7  being,  by  the  company's  regulations,  imposed 
>torman  of  handling  the  car  and  making  change 
)assengers.  He  says  that  when  the  car  is  in 
16  motorman's  post  of  duty  is  on  the  front  plat- 
the  car,  and  that  he  occupies  a  position  so  he 
on  either  side ;  that  the  car  is  provided  with  a 

the  front  platform,  so  that  he  can  arrest  the 
the  car,  and  also  with  an  apparatus  so  that  he 
>fF  and  turn  on  the  electric  current  at  will.  He 
at  the  place  where  the  accident  occurred  there  is 
and  the  car  passes  slightly  down  grade  from  the 
the  main  line,  and  that  in  thus  passing  ofif  of  the 
18  customary  for  the  motorman  to  slow  up,  by 
or  the  current  and  permitting  the  car  to  run  down 
I  momentum.  Another  witness,  who  had  a  seat 
r  by  the  side  of  the  physician  who  testified,  gives 
3  same  relation  of  facts  as  the  latter  did.     He 

the  passenger  who  came  in,  and  walked  up  to 
rman  to  get  change  to  pay  his  fare.  He  states 
)  motorman  turned  around  to  make  the  change 
about  the  time  [the  car]  was  going  out  of  the 

that  **  it  had  gone,  probably,  fifteen  or  twenty 

lie]   he    was    making    change,    and    he    turned 

around,   so  as  to  make  the  change  for  the  pas- 

that,  immediately  after  having  received  his 
he  passenger  made  some  remark  and  the  motor- 
imenced  turning  his  brake  to  stop  the  car. 
witness,  standing  at  a  blacksmith  shop  near  the 
aw  the  car  just  as  it  came  in  contact  with  the 
I  pushed  him  over.  He  ran  to  the  child  immedi- 
1  picked  him  up,  and  carried  him  into  his  father's 
hich  was  near  by.  Another  witness,  who  was 
is  cart,  states  that  he  was  in  the  rear  of  the  car, 
feet  distant,  and  a  little  to  the  left  of  it,  driving 
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in  tlie  same  direction  in  which  the  car  was  moving,  and 
6aw  the  accident.     Saw  the  car  just  as  it  was  chocking 
up,  and  the  little  boy  rolling  out  from  under  it.    The  pas- 
senger who  was  obtaining  change  from  the  motorman  for 
the  purpose  of  paying  his  fare  states  that  he  was  standing 
at  the  front  door  when  the  accident  occurred.     He  says 
that  while  the  motorman  was  engaged  in  making  change 
for  him  the  little  boy  was  standing  outside  the  railroad 
track,  possibly  at  a  distance  of  three  to  six  feet;  that  when 
the  car  was  within  three  feet  of  the  child  he  took  a  noti<m 
to  run  across  the  track,  to  the  other  children,  who  wore  on 
the  opposite  side,  and  came  in  collision  with  the  car;  there 
were  five  or  six  children  playing  on  the  track  before  the 
car  had  reached  the  point  where  the  accident  happened, 
but  they  had  moved  on  upon  the  approach  of  the  car, 
separating  from  the  little  fellow  who  was  run  oyer;  that  as  he 
observed  the  movement  of  the  little  boy  he  caught  at  the 
brake,  and  the  motorman  caught  it  at  that  instant,  and 
checked  the  car;  that  he  thinks  the  motorman  saw  the 
child  just  about  the  time  he  stated,  but  he  did  not  have 
sufficient  time  to  stop  the  car,  it  was  too  late. 

The  foregoing  is  a  fair  summary  of  all  the  testimony 
which  was  adduced  on  the  trial  in  favor  of  the  plaintiff, 
and  nothing  to  the  contrary  was  developed  by  the  wit- 
nesses for  the  defendant.  It  is  a  noteworthy  fact  that  the 
motorman,  White,  who  was  operating  the  car  which 
inflicted  the  injury,  was  neither  summoned  nor  inter- 
rogated as  a  witness  for  the  defendant,  notwithstanding 
he  was  known  to  have  been  in  the  adjoining  parish  at  the 
time  of  the  trial,  he  being  no  longer  in  the  service  of  the 
company.  Following  a  general  rule  which  has  ever  been 
in  favor  with  this  court,  we  feel  at  liberty  to  presume  that, 
if  he  had  been  produced  as  a  witness  by  the  defendant,  his 
evidence  would  have  been  adverse  to  its  pretensions. 
Having  been  the  motorman  who  had  charge  of  the  car, 
and  through  whose  carelessness  and  negligence  the  acci- 
dent and  injury  happened,  it  was  defendant's  plain  duty 
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%o  have  placed  him  on  the  stand,  and  purged  him  of  his 
Ibult,  if  indeed,  he  could  have  done  so ;  and,  as  he  was 
Mither  produced  nor  interrogated,  all  the  legal  presump- 
tions are  unfavorable  to  his  testimony. 

ImprimU,  we  may  dispose  of  the  defendant's  charge 
ef  contributory  negligence  in  respect  to  the  child  by  observ- 
ing that  it  was  only  three  years  old,  and  incapable,  per  se, 
of  contributory  fault ;  and,  in  respect  to  that  of  the  parents, 
there  is  no  proof  of  contributory  fault  of  any  kind. 
Wesierfield  v.  Levis,  43  La.  Ann.  63.  Mr.  Thompson  states 
the  rule  thus,  pertinently,  viz. :  "  Although  a  child  of 
tender  years  may  be  in  the  highway  through  the  fault  or 
negligence  of  its  parents,  and  so  be  improperly  there,  yet, 
if  he  be  injured  through  the  negligence  of  the  defendant, 
he  is  not  precluded  from  his  redress.  If  the  defendant 
knows  that  such  a  person  is  in  the  highway,  he  is  bound 
to  a  proportionate  degree  of  watchfulness  —  to  the  utmost 
eiicumspection ;  and  what  would  be  but  ordinary  neglect 
in  regard  to  one  whom  he  supposed  to  be  a  person  of  full 
age  and  capacity  would  be  gross  neglect  as  to  a  child,  or 
one  known  to  be  incapable  of  escaping  danger. ''  2  Thomp. 
Neg.  p.  1129.  The  same  author  says:  ''It  is  the  duty  of 
the  driver  of  street  cars  not  only  to  see  that  the  railroad 
track  is  clear,  but  also  to  exercise  a  constant  watchfulness 
for  persons  who  may  be  approaching  the  track."  1 
Thomp.  Neg.  p.  378.  But,  in  even  clearer  and  more 
cogent  terms,  Mr.  Beach  states  the  rule  thus:  ''If,  how- 
ever, he  (the  engineer  or  driver)  sees  a  child  of  tender 
years  upon  the  track,  or  any  person  known  to  him  to  be, 
or,  from  his  experience,  giving  him  good  reason  to  believe 
that  he  is,  insane  or  badly  intoxicated,  or  otherwise 
insensible  to  danger,  or  unable  to  avoid  it,  he  has  no  right 
to  presume  that  he  will  get  out  of  the  way,  but  should  act 
on  the  belief  that  he  might  not  or  would  not,  and  should 
therefore,  take  means  to  stop  his  train  in  time."  Beach, 
Contrib.    Neg.  p.  395.      Defendant  invokes   the   rule   as 
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announced  in  Gallagher  y.  Railroad  Co.,  37  La.  Ann.  288, 
to  the  effect  that  "  a  car  driver  can  be  justly  charged  with 
i^ogligence  only  when  he  fails  to  observe  or  do  something 
he  ought  to  have  seen  or  done,   and  would  notice  or  do 
with  ordinary  vigilance ;  when  he  fails  to  be  prepared  for 
something  visible,   or  at  least  of  probable  occurrence,  or 
that  might  be  reasonably  expected  of  him.    If  the  accident 
happened  from  a  sudden  and  unanticipated  act,  which  is 
the  result  of  the  thoughtless  impulse  of  a  child,  of  which 
human  forethought  could  not  be  prescient,   no  liability 
attached  to  the  driver  or  to  his  employer."     The  rule  thus 
formulated  is  undeniably  correct,  and  does  not  differ  from 
the  rule  we  have  quoted  from  Thompson  and  Beach.    But 
is  this  one  such  a  case?    Evidently  not,  for,  instead  of  the 
motorman  of  the  defendant's  car  being  on  the  lookout 
while  his  car  was  slowly  descending  the  switch  to  the 
main   track,  propelled  by  its    own  momentum,   he  was 
engaged  in  making  change  for  a  passenger;  and,  in  con- 
sequence of  his  attention  having  been  thus  diverted,  he 
failed  to  observe  the  perilous  situation  of  the  child  in  time 
to  arrest  the  progress  of  the  car  and  prevent  the  happening 
of  the  untoward  event.     It  seems  quite  apparent  to  us 
that,  if  the  motorman  had  postponed  making  change  for 
the  passenger  until  his  car  had  passed  off  the  switch,  he 
could,  and  most  likely  would,   have  seen  the  child,  and 
averted  the  accident.     The  judge  a  quOy  in  his  charge  to 
the  jury,   very  correctly  said:  **  A  railway  company  is 
bound  to  keep  a  proper  lookout,  especially  in  populous 
localities,  for  objects  on  its  tracks  ahead  of  a  moving  train, 
and  if  a  child  is  seen  thereon  it  should  bring  its  train  to  a 
stop,   and  upon  its  failure  to  do  so  it  is  chargeable  with 
actionable  negligence.     The  same  rule  applies  to  an  elec* 
trie  car  company,  and  in  case  of  children  of  tender  age  the 
proper  inquiry  is  whether  the  person  in  charge   of  the 
motor  car  failed  to  observe  or  do  something  which  he 
ought  to  have  seen  or  done,   with  ordinary  vigilance. 


If 


;e8  is  made  out  by  the  law  and  the  evidence,  but  R 

pinion  is  that  the  allowance  made  by  the  jury  is  not 
fa,  and  that  it  should  be  increased  to  $5,000.  It  is, 
ore,  ordered  that  the  amount  of  damages  be  increased 
OOO,  and,  as  thus  amended,  the  judgment  be  affirmed. 


to  CineinnaH  St  By.  Co.  ▼.  WhUcomb,jpo9t. 


LKL  DoYLB  V.  West  End  Strbbt  Railwat  Compant. 

Mamadwmtts  Supreme  Judicial  Courts  June  SI,  1894, 

(181  Haas.  583.) 

EUUTBIO  SnUEBT   RAmWAY.— DXJTT  TO  TRAVELERS. 

BT  ornoiv  in  a  giTen  caae,  there  was  an  appearance  of  danger  to  a 
n  ilsndlng  upon  the  track  of  an  electric  street  railway  in  front  of 
ppwohing  car  within  the  meaning  of  a  city  ordinance,  which 
nd  oaiB  to  be  stopped  upon  saoh  appearance,  held  proper  for  the 

a  astent,  a  motorman  would  have  the  right  to  assume  that  a  person 
oh  a  positioii  of  danger  would  hear  the  gong  and  take  some  other 
km. 


I 
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man  ought  to  have  seen,  as  he  got  near  the  plaintiff,  tiial 
neither  the  latter  nor  Sheehan  was  aware  of  the  approad 
of  the  car,  and  that  the  plaintiff  was  standing  on  the  rail, 
with  his  back  towards  the  car,  there  was  *'  the  appearance 
of  danger"  to  the  plaintiff,  within  the  meaning  of  sec  2S 
of  the  Regulations,  and  it  was  the  driver's  duty,  if  possible, 
to  stop  the  car  before  it  reached  the  plaintiff,  provided 
that  the  latter  was  not  wilfully,  maliciously,  or  unreason- 
ably obstructing  the  defendant  in  the  use  of  its  tracks; 
and  if  he  failed  to  do  so,  and  such  failure  caused  the 
alleged  injury  to  the  plaintiff,  the  defendant  was  negli- 
gent, and  the  plaintiff  would  be  entitled  to  recover,  if  he 
was  making  a  reasonable  use  of  the  highway,  and  was  in 
the  exercise  of  due  care. 

''(3)  If  the  plaintiff  and  Sheehan  did  not,  either  d 
them,  in  fact,  hear  the  bell,  and  were  not,  either  of  them, 
aware  of  the  approach  of  the  car,  and  if  the  defendant's 
driver  saw,  or,  as  a  reasonably  intelligent  and  prudent 
man,  ought  to  have  seen,  as  he  got  near  the  plaintiff,  that 
neither  the  latter  nor  Sheehan  was  aware  of  the  approach 
of  the  car,  and  that  the  plaintiff  was  standing  with  his 
back  towards  the  car,  and  so  near  the  rail,  and  so 
employed,  temporarily,  that  he  was  likely,  in  the  natural 
course  of  the  work  he  was  doing,  to  come  or  fall  suddenly 
in  front  of  the  car,  at  any  moment,  there  was  **  the  appear* 
ance  of  danger"  to  the  plaintiff,  within  the  meaning  of 
sec.  25  of  the  Regulations,  and  it  was  the  driver's  dutj 
if  possible  to  stop  the  car  before  it  reached  the  point 
abreast  of  which  the  plaintiff  was  standing,  provided  that 
the  latter  was  not  wilfully,  maliciously  or  unreasonably 
obstructing  the  defendant  in  the  use  of  its  tracks;  and  if 
he  failed  to  do  so,  and  such  failure  caused  the  alleged 
injury  to  the  plaintiff,  the  defendant  was  negligent  and 
the  plaintiff  would  be  entitled  to  recover  if  he  was  making 
a  reasonable  use  of  the  highway,  and  was  in  the  exercise 
of  due  care. 
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H.  W.  Putnam,  for  the  plaintiff. 

if.  F.  Dickinson,  Jr.,  for  the  defendant. 

Lathrop,  J. :  Under  the  instructions  of  the  court,  the 
jury  must  have  found,  either  that  the  plaintiff  was  not  in 
the  exercise  of  due  care,  or  that  the  defendant  was  not 
guilty  of  negligence. 

The  second  and  third  requests  for  instructions  were 
properly  refused.  In  effect,  the  presiding  justice  was 
asked  to  rule  that  certain  supposed  facts  would,  of  them* 
selveB,  amount  to  an  "  appearance  of  danger,''  within  the 
meaning  of  the  regulation  of  the  board  of  aldermen,  and 
that  it  was  then  the  duty  of  the  driver  to  stop  his  car,  if 
possible,  and  if  he  failed  to  do  so,  and  such  failure  caused 
the  injury,  the  defendant  was  negligent.  But  the  facts 
supposed  did  not  of  themselves,  alone,  amount  to  an 
"appearance  of  danger."  What  is  an  **  appearance  of 
danger '' depends  upon  all  the  attendant  circumstances, 
and  usually  must  be  left  to  the  jury.  In  this  case  the 
court  could  not  rule  that,  on  all  the  facts,  there  was  an 
"  appearance  of  danger,''  nor  that  the  facts  supposed  in 
the  requests,  taken  by  themselves  alone,  necessarily  con- 
stituted an  appearance  of  danger. 

We  find  no  error  in  the  instructions  given,  of  which  the 
plaintiff  has  the  right  to  complain.  The  principal  objec- 
tion of  the  plaintiff  is  to  the  reference  made  by  the  presid- 
ing judge  to  the  case  of  Chisholm  v.  Old  Colony  Railroad, 
159  Mass.  3.  The  judge  referred  to  the  case  as  ** instruc- 
tive," and  as  **  applicable  in  part,"  and  not  as  conclusive 
of  the  question  before  the  jury.  The  jury  were  not 
instructed  that  the  same  rule  applied  to  a  railroad  operated 
by  steam  and  to  one  running  in  a  city  and  operated  by 
electricity.  The  remark  of  the  judge  that,  *'  to  some 
extent,  it  is  undoubtedly  true  that  a  motorman  would  have 
the  right  to  assume  that  a  person  who  was  in  the  position 
of  danger  would  withdraw  from  it;  that  he  would  hear  the 
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gong,  as  sounded,  and  would  take  some  other  position," 
we  have  no  doubt,  is  a  correct  exposition  of  the  law.  Ti 
what  extent  he  would  have  the  right  to  assume  this 
left  to  the  jury.  And  they  were  further  instructed 
''if  the  motorman,  had  he  been  careful  himself,  shonli 
have  seen  that  there  was  the  appearance  of  danger,  it 
then  his  duty  to  stop  the  car  as  speedily  as  possible,  and  if 
he  did  not  stop  the  car  as  speedily  as  possible,  and  becaw 
of  the  failure  to  stop  it  the  plaintiff  was  injured,  whik 
the  plaintiff  was  himself  in  the  exercise  of  due  care,  thft 
plaintiff  is  entitled  to  a  verdict/' 

Exceptions  overruled. 


NOTB.— See  notes  to  Cincinnati  St.  By.  Co.,  I  Whitoomb^pod, 


TSRRENCB   McGeB  V.  CONSOLIDATED    StREBT  RaILWAT 

Company, 

Michigan  Supreme  Courts  Sept.  tS^  1894. 
(109  Mich.  107.) 

fiUBCTBIO  8TBEBT   RAILWAY.— DUTY   TO  TBAVKLKBS. —  CaNTBDDlOiT 

NEOUOENCE. 

Where  electric  street  cars  are  accustomed,  and  are  permitted  bjordioaaoi 
to  run  at  great  speed  over  street  crossings,  a  traveler  must  look  in  bol 
directions  and  listen  before  attempting  to  cross  the  track.  EBflun  t 
do  so  is  contributory  negligence,  which  wiU  bar  reooTeiy  hj  one  inJQR 
by  the  car,  provided  such  precautions  would  have  averted  the  acckifln 

Cases  of  this  series  cited  in  opinion,  appearing  in  bold  faced  tjpe :  i2aiA 
East  Detroit,  etc,  Ry.  Co.,  voL  4,  p.  473;  Carson  v.  Federal  St.  etc,  B^  Co 
voL  4,  p.  470;  Creamer  v.  West  End  St.  By.  Co.,  voL  4,  p.  478. 

Appeal  bj  defendant  below  from   judgment  of  Superio 
Court  of  Grand  Rapids. 
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Kingsley  &  KleinhaTia,  for  appellant. 

McGarry^  McKnight  &  Jvdkins,  for  plaintiff. 

Long,  J. :  Plaintiff  brought  suit  to  recover  damages 
for  the  loss  of  a  foot,  claiming  it  was  occasioned  by  the 
negligent  act  of  the  defendant  street  railway  company  in 
running  one  of  its  electric  cars  over  him.  The  accident 
occurred  at  the  intersection  of  South  Division  street  and 
Fifth  avenue,  in  the  city  of  Grand  Rapids,  while  plaintiff 
was  attempting  to  cross  the  company's  tracks  in  the  dusk 
of  a  dark  and  wet  evening,  on  November  26,  1892.  The 
defendant  had  parallel  double  tracks  on  South  Division 
street,  which  is  flat  and  level  where  it  crosses  Fifth  avenue 
at  right  angles.  The  company  runs  its  south  bound  trains 
over  South  Division  street  on  the  west  track,  while  its 
north  bound  trains  use  the  east  track.  Plaintiff  claims 
that  about  half-past  6  o'clock  on  that  evening,  while  he 
was  crossing  South  Division  street  from  the  west  along 
the  north  crosswalk  on  Fifth  avenue,  and  at  the  west  rail 
of  the  west  track,  he  was  run  against  by  a  motor  car  with- 
out a  headlight,  then  going  south  at  a  high  rate  of  speed, 
without  sounding  a  gong  or  giving  any  note  of  warning, 
and  that  the  wheel  of  the  car  passed  over  his  left  ankle, 
necessitating  amputation.  The  company  claims  that  at 
the  time  of  the  accident  it  was  only  early  twilight;  that  it 
was  then  operating  its  motor  car  with  care ;  that  the  time 
for  putting  on  a  headlight,  according  to  the  custom  of  the 
company,  had  not  yet  arrived,  but  that  the  car  was 
brilliantly  illuminated  on  the  inside  by  many  electric 
lights,  and  that  the  gong  was  sounded  at  the  crossing  as 
usual.  The  defendant  also  claims  that  the  plaintiff  was 
wholly  at  fault  in  heedlessly  walking  in  front  of  the  visible 
and  illuminated  car;  and  that  the  motorman,  although  he 
saw  the  plaintiff,  had  no  notice  of  his  intention  to  pass 
within  the  lines  of  danger  until  he  was  so  near  the  tracks 
that  it  was  too  late  to  stop  the  car  before  the  accident 
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A.  Yes,  sir. 

Q.  Before  that  you  had  looked  to  the  south? 
A.  Yes,  sir. 

Q.  Did  you  continue  straight  across  up  to  the  time  o( 
the  accident? 
A.  Yes,  sir. 

Q.  Without  looking  either  way? 
A.  I  know  I  thought  there  was  no  danger  of  this  car 
coming  from  the  south.     It  was  far  enough  off  so  I  had 
time  enough  to  cross. 

''Q.  Were  the  electric  lights  lighted  at  this  time? 
'*A.  Not  that  I  know  of. 
Q.  You  think  not? 
A.  I  don't  think  they  were. 

Q.  When  you  left  Division  street,  did  you  have  to  stop 
down? 

**A.  After  I  left  Division  street? 
**Q.  When  you  stepped  oflF  of  Division  street,  did  yon 
step  down  into  the  roadway? 

*  *  A.  Yes,  sir.     I  stepped  off  of  the  sidewalk,  you  know. 
'*Q.  Was  it  before  you  took  this  step  that  you  looked 

north  and  south? 
**A.  Yes,  sir. 

**Q.  After  you  took  that  step,  just  describe  what  you  dii 
**A.  Well,  I  had  my  eye  upon  the  car  coming  from  the 

south,  and  I  was  not  paying  much  attention  to  the  north, 

because  I  didn't  expect  any  car  coming  from  the  north, 

really. 

*  *  Q.  You  walked  straight  that  way,  and  kept  your  eye 
on  the  car  from  the  south? 

'*A.  Yes,  sir.     It  was  far  enough  so  that  I  had  plenty  of 
time  to  cross. 

Q.  Up  to  the  time  you  were  hit? 

A.  Yes,  sir.'' 
Re  direct  examination: 

*  *  Q.  About  how  far  is  this  west  track  of  the  railway 
company  from  the  sidewalk? 


MICHIGAN,  1894.  467 


McQee  v.  Railway  Co. 


"A.  The  west  track? 

"Q.  The  west  track  of  the  railroad  company.  You  say 
you  looked  to  the  south  and  north  as  you  started  to  go 
iMJross.  How  far  were  you  from  the  track?  How  many 
steps  would  you  have  to  take  to  strike  the  track? 
A.  Oh,  it  must  probably  be  12  or  15  feet. 
Q.  As  you  started  to  go  across,  as  you  were  walking, 
did  you  look  both  ways? 

"A.  Yes,  sir;  I  did,  sir.*' 

It  is  therefore  made  certain  by  the  plaintiflF's  own  testi- 
'  mony  that  after  he  left  the  curb,  some  15  feet  away  (by 
actual  measurement  13  feet  10  inches),  he  did  not  look  to 
the  north.  During  that  time  he  had  his  eyes  upon  the 
car  coming  from  the  south,  and  he  says  he  did  not  expect 
a  car  from  the  north.  This  seems  to  account  for  his  not 
haying  seen  the  car  by  which  he  was  struck.  Others  saw 
ity  and  testified  that  it  was  lighted  inside,  and  carried  the 
lights  required  by  the  ordinance.  If  he  had  looked  to  the 
north  before  stepping  upon  the  first  rail,  he  could  have  seen 
this  car.  It  was  then  almost  upon  him.  The  motorman 
saw  him  when  some  distance  away,  but  supposed  he  would 
stop. 

While  pedestrians  have  the  right  to  be  upon  and  travel 
along  the  public  highway,  yet  they  are  bound  to  take 
notice  of  the  dangers  incident  to  the  public  travel  thereon, 
and  especially  is  this  so  where  street  cars  are  constantly 
passing  and  repassing,  driven  with  electricity.  The  city 
authorities  recognized  the  necessity  of  rapid  transit,  and 
limited  the  cars  upon  that  street  to  15  miles  per  hour. 
These  cars  are  heavy,  laden  with  motors,  and  they  cannot 
at  once  be  stopped.  They  have  no  right  to  run  down 
pedestrians,  but  those  in  charge  have  a  right  to  suppose 
thai  pedestrians  will  not  walk  onto  the  track  without  look- 
ing to  see  if  a  car  is  coming.  It  is  well  known  that  these 
crossings  are  places  of  danger,  and  that  cars  do  not  stop  at 
every   crossing.     Here  the   custom   was  to   stop   on   the 


468  AMERICAN  ELECTRICAL  CASES,      [vol.  5 

McGee  ▼.  Railway  Co. 

opposite  crossing  from  where  the  plaintiff  was.  Pluntif 
had  lived  in  that  vicinity  for  many  years,  and  knew  of  the 
constant  going  and  coming  of  these  cars,  and  he  was  bound 
to  know  that  the  crossing  was  a  place  of  danger.  He  was 
bound  to  look  both  ways  before  getting  on  the  track.    It 

will  not  do  to  say  that  he  acted  prudently  and  carefully  in 
looking  before  getting  off  the  curb,  and  was  therefore  not 
bound  to  look  again,  because  he  saw  no  car  coming  from 
the  north  at  that  time.  A  car  running  15  miles  an  hour 
would  pass  a  great  distance  while  a  pedestrian  was  going  13 
feet  10  inches.  The  plaintiff  was  bound  to  look  before  step- 
ping upon  the  place  of  danger. 

In  Gardner  v.  Railroad  Co.,  97  Mich.  240,  it  was  held 
that  a  traveler  was  guilty  of  negligence  in  not  looking*in  the 
proper  direction  for  an  approaching  train,  by  which  he 
was  injured.  It  appeared  in  that  case  that  when  within 
5  feet  of  the  track,  if  he  had  looked,  his  view  would  have 
been  unobstructed  for  250  feet  in  the  direction  from  which 
the  train  approached. 

In  Ilaight  v.  Railroad  Co.,  7  Lans.  11,  a  woman  on  foot 
approached  the  defendant's  tracks  on  B^dge  street,  in  the 
village  of  Amsterdam.  This  street  crossed  three  tracks  at 
right  angles.  Her  attention  was  fixed  upon  a  train  pass- 
ing over  the  third  track.  She  passed  over  the  first  track 
in  the  rear  of  some  freight  cars.  Here  she  looked  up  the 
second  track,  but  on  account  of  the  freight  cars,  could  not 
see  very  far.  Then,  in  passing  over  the  seven  feet  between 
the  first  and  second  trackss  she  looked  at  the  rear  end  of 
the  train  which  had  just  passed  over  the  third  track,  but 
did  not  look  along  the  second  track  after  she  left  the  rails 
of  the  first,  and,  reaching  the  second,  she  was  struck  by  a 
train  on  that  track.  It  appeared  that  in  the  seven  feei 
between  the  first  and  second  tracks  she  could  have  seen 
the  approaching  train  for  several  hundred  feet.  She  did 
not  once  look  down  that  track,  but  kept  her  eyes  upon  the 
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train  upon  the  third  track.     This  was  held  to  be  contribu- 
tory aogligence  as  matter  of  law.     The  Supreme  Court  said : 

"  It  is  therefore  quite  plain  that  if  the  plaintiff  had 
looked  in  the  right  direction  as  she  was  about  leaving  the 
first  track,  she  must  have  seen  the  approaching  train. 
There  was  no  obstruction  in  the  way,  and  that  she  did  not 
see  or  hear  the  train  which  was  coming  when  she  stepped 
on  the  track  was  owing  to  the  fact  that  she  did  not  look  in 
the  direction  from  whence  it  came.  .  .  .  She  neglected 
to  look  in  the  right  direction.'' 

This  case  was  cited  with  approval  by  the  Court  of 
Appeals  in  Salter  v.  Railroad  Co.,  75  N.  Y.  279. 

It  i»  said  by  counsel  for  plaintiff  that,  while  this  may  be 
the  rule  in  regard  to  steam  railways,  it  cannot  be  applied 
to  street  railways.  In  Carson  ▼.  Railway  Co.,  147  Penn. 
Bt.  219,  it  was  held  that  failure  to  look  for  approaching 
E^ars  on  the  part  of  one  about  to  drive  across  the  tracks  of 
an  electric  street  railway  company  is  such  contributory 
negligence  as  will  prevent  his  recovery  for  injuries  received 
by  colliding  with  a  car.     The  court  said : 

"  If,  by  looking,  the  plaintiff  could  have  seen,  and  so 
avoided,  an  approaching  train,  and  this  appears  from  his 
own  evidence,  he  may  properly  be  nonsuited." 

In  Ward  v.  Railway  Co,,  17  N.  Y.  Supp.  427,  it  appeared 
khat  plaintiff's  intestate  was  fatally  injured  while  attempt- 
ing to  drive  across  a  street  railway  track.  There  was  evi- 
ience  that  at  any  time  before  reaching  the  track,  deceased, 
by  a  glance,  could  have  informed  himself  of  the  approach 
3f  the  car,  but  that  he  drove  onto  the  track  without  look- 
ing in  either  direction.  It  was  held  that  he  was  guilty  of 
xmtributory  negligence. 

In  Creamer  ▼•  Hallway  Co.,  156  Mass.  320,  the 
Supreme  Court  of  that  State  held  that  whore  a  person 
stepped  from  a  horse  car  at  the  junction  of  two  streets, 
lud  immediatly  started  to  cross  the  track  of  an  electric 
ready  without  looking  or  listening,   and  was  run  over  by 
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the  electric  car  running  at  the  rate  of  15  miles  an  hooi, 
there  could  be  no  recovery,  because  the  deceased  was  not 
exercising  due  care. 

We  see  no  more  reason  for  applying  the  rule  that  one 
must  look  and  listen  before  crossing  the  tracks  of  a  steam 
railway  than  that  one  must  look  and  listen  before  crossing 
a  street  car  track  upon  which  the  motive  power  is  elec- 
tricity or  the  cable.  In  this  State  it  is  well  settled  that 
persons  passing  over  railroad  crossings  must  exercise  care. 
They  must  look  and  listen,  and,  under  certain  circum- 
stances, must  stop,  before  attempting  the  crossing.  Ele^ 
trie  street  car  crossings  are  also  places  of  danger.  The 
cars  are  run  at  a  great  speed  on  this  street  in  question. 
The  city  ordinance  permits  it,  and  the  rule  must  be  that, 
before  going  upon  such  tracks,  every  person  is  bound  to 
look  and  listen.  If  the  view  is  unobstructed,  and  the 
pedestrian  takes  this  precaution,  there  is  not  much  oppor- 
tunity for  him  to  be  injured.  It  will  not  do  to  say  that  he 
has  discharged  his  responsibility  in  case  of  an  accident  by 
looking  when  some  feet  away,  for  he  may  miscalculate  the 
distance,  and  the  speed  of  the  car.  To  avoid  danger,  he 
must  look  just  before  he  en^rs  upon  the  track.  This  was 
the  rule  laid  down  by  this  court  in  Houghton  v.  Bailmy 
Co,f  99  Mich.  308.  The  uncontradicted  evidence  shows 
that  the  car  was  lighted  with  five  electric  lights  inside,  and 
carried  the  signal  lights  required  by  the  ordinance.  Others 
saw  these  lights,  and  it  does  not  seem  to  be  disputed  that, 
had  the  plaintiff  looked  just  before  going  upon  the  track, 
he  would  have  seen  the  car. 

Defendant  requested  the  court  to  charge  the  jury  that 
under  the  evidence  the  plaintiff  could  not  recover.  This 
request  should  have  been  given  upon  the  facts  shown  by 
this  record. 

The  other  questions  do  not  become  important. 

Judgment  is  reversed,  and  a  new  trial  ordered. 

Grant  and   Hooker,   JJ.,    concurred   with   Long,  J.; 


r,  etc,  Ry.  Co.;  Bldkedee  v.  Consol.  St.  Ry,  Co, 
SB  to  Cincinnati  St,  Ry,  Co,  v.  Whitconib,  post 


V.   Montgomery,  as  Admr.,   etc.,  op  John  0. 
rBLL,  Dec'd,  v.  Lansing  City  Electric  Railway 

kNT. 

Michigan  Supreme  Courts  Dec,  18 ^  189^, 

8TBXBT  railway.— Duty  to  travelers.— Pbozdiatb  caxtbe. 

m  plaintiff  sustaining  injury  was  negligent,  still  if  the  defend- 
aware  of  his  danger  and  could  have  averted  the  injury  by  the 
of  oare  on  his  part,  the  negligence  of  the  latter  was  the  proxi- 
ose  of  the  injury  and  the  plaintiff  may  recover. 
iple  i^yplied  in  a  case  where  the  person  injured  was  a  musician, 
Bt  parade,  and  was  walking  so  near  the  track  that  he  knew  an 
bing  electric  car  must  hit  him  if  he  did  not  get  out  of  the  way, 
motorman  coming  up  behind,  saw  the  plaintiff  and  saw  hia 
08  position  and  that  of  another  member  of  the  band  parading 
Okf — yet  kept  on,  giving  no  signal,  at  such  speed  that  the 
mofe  than  thirty  feet  after  it  struck  plaintiff  and  inflicted 
riea  for  which  the  suit  was  brought, 
ia  aeries  dtedin  opinion :  MeOee  v.  Consolidaied  St  Ry,  Co,  ante. 


Vx'wr  /9A#A«i/^on4'.     l\Al/\Ttr    /i»/\m     4n/^rfTn^nf.    r\f    r^ii^/nn-if. 
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the  electric  car  running  at  the  rate  of  15  miles  an  hour, 
there  could  be  no  recovery,  because  the  deceased  was  not 
exercising  due  care. 

We  see  no  more  reason  for  applying  the  rule  that  one 
must  look  and  listen  before  crossing  the  tracks  of  a  steam 
railway  than  that  one  must  look  and  listen  before  crossiDg 
a  street  car  track  upon  which  the  motive  power  is  elec- 
tricity or  the  cable.     In  this  State  it  is  well  settled  that 
persons  passing  over  railroad  crossings  must  exercise  caie. 
They  must  look  and  listen,   and,   under  certain  circum- 
stances, must  stop,  before  attempting  the  crossing.    Ele^ 
trie  street  car  crossings  are  also  places  of  danger.    The 
cars  are  run  at  a  great  speed  on  this  street  in  question. 
The  city  ordinance  permits  it,  and  the  rule  must  be  that, 
before  going  upon  such  tracks,  every  person  is  bound  to 
look  and  listen.      If  the  view  is  unobstructed,  and  the 
pedestrian  takes  this  precaution,  there  is  not  much  oppo^ 
tunity  for  him  to  be  injured.     It  will  not  do  to  say  that  he 
has  discharged  his  responsibility  in  case  of  an  accident  bj 
looking  when  some  feet  away,  for  he  may  miscalculate  the 
distance,  and  the  speed  of  the  car.     To  avoid  danger,  he 
must  look  just  before  he  en^rs  upon  the  track.     This  was 
the  rule  laid  down  by  this  court  in  Houghton  v.  Railway 
Co.,  99  Mich.  308.     The   uncontradicted  evidence  shows 
that  the  car  was  lighted  with  five  electric  lights  inside,  and 
carried  the  signal  lights  required  by  the  ordinance.  Others 
saw  these  lights,  and  it  does  not  seem  to  be  disputed  that, 
had  the  plaintiff  looked  just  before  going  upon  the  track, 
he  would  have  seen  the  car. 

Defendant  requested  the  court  to  charge  the  jury  that 
under  the  evidence  the  plaintiff  could  not  recover.  This 
request  should  have  been  given  upon  the  facts  shown  by 
this  record. 

The  other  questions  do  not  become  important. 

Judgment  is  reversed,  and  a  new  trial  ordered. 

Grant  and   Hooker,   JJ.,    concurred   with   Long,  J- J 
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s,  C.  J.,  concurred  in  the  result;     Montgombbt, 
ot  sit. 


ThiB  case  is  cited  in  the  following  cases,  post:  Montgomery 
,  etc.,  Ry.  Co.;  Blakeslee  v.  Consol,  St,  Ry,  Co. 
sto  Cincinnati  St.  By.  Co.  v.  Whitcomb^  post. 


V.   Montgomery,  as  Admr.,   etc.,  op  John  0. 
ELL,  Dec'd,  v.  Lansing  City  Electric  Railway 

NY. 

Michigan  Supreme  Court,  Dec.  18, 189^. 

TBEET   RAILWAY. —  DUTY  TO   TRAVELERS. —  PROZDIATB  CAUSE. 

k  plaintiff  sustaining  injury  was  negligent,  still  if  the  defend- 
aware  of  his  danger  and  could  have  averted  the  injury  by  the 
jt  care  on  his  part,  the  negligence  of  the  latter  was  the  prozi- 
se  of  the  injury  and  the  plaintiff  may  recover, 
pie  applied  in  a  case  where  the  person  injured  was  a  musician, 
t  parade,  and  was  walking  so  near  the  track  that  he  knew  an 
ing  electric  car  must  hit  him  if  he  did  not  get  out  of  the  way, 
motorman  coming  up  behind,  saw  the  plaintiff  and  saw  his 
18  position  and  that  of  another  member  of  the  band  parading 
1, — yet  kept  on,  giving  no  signal,  at  such  speed  that  the 
oore  than  thirty  feet  after  it  struck  plaintiff  and  inflicted 
ies  for  which  the  suit  was  brought. 
I  series  cited  in  opinion :  McOeev,  Consolidated  St.  By.  Co.  ante. 


L  by  defendant  below  from  judgment  of  Circuit 
igham  county. 

riginal  plaintiff  having  died  pending  the  appeal, 
nistrator  was  substituted  in  his  place. 

Lee    &    Day    {Moore    &  Moore,    of  counsel)  for 

D. 

&  R.  A.  Montgomery,  for  appellee. 
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Long,  J. :  May  22,  1893,  John  O.  Grinnell,  the  deceased, 
and  eight  others,  constituting  the  Frank  Tucker  Theatrical 
Company,  were  engaged  in  giving  a  street  parade  in 
Lansing.  They  had  gone  to  North  Lansing,  and  hri 
returned  on  a  street  car,  getting  off  the  car  a  few  blocks 
below  Michigan  avenue,  where  the  ca/  stopped.  They 
passed  ahead  of  this  car,  four  walking  on  one  side  of  the 
car  track,  single  file,  about  six  feet  apart;  the  otbeTS 
walking  on  the  other  side  of  the  track,  and  in  the  same 
order.  Mr.  Grinnell  was  on  the  east  side,  and  near  the 
track.  Six  were  ahead  of  him,  each  playing  a  wind  instra- 
mont,  and  two  behind  him  playing  snaro  and  bass  drums. 
He  was  playing  a  cornet.  The  car  from  which  they 
alighted  followed  soon  after,  and  overtook  them  just  as 
they  reached  Michigan  avenue.  The  platform  of  the  car 
passed  Grinnell,  but  the  body  of  the  car  struck  him  on  the 
shoulder,  knocking  him  down.  Mr.  Grinnell  on  the  trial 
testified:  **I  was  very  near  the  car  track,  but  not  between 
the  rails.  I  remember  something  striking  me.  I  heard 
nothing;  heard  no  bell  indicating  any  warning.  I  recol* 
lect  something  struck  me,  and  after  that  the  first  thing  I 
knew  I  was  on  my  feet,  and  people  were  holding  me  up. 
I  was  struck  about  the  point  of  the  right  shoulder  blade, 
and  knew  that  t  was  hurt  when  I  first  came  to  my  senses. 
They  took  me  to  the  hotel.  Two  of  my  teeth  were  loose, 
beside  one  that  was  knocked  out.  After  getting  to  the 
hotel,  while  being  confined  there,  I  noticed  the  injury  to 
my  back,  my  arm  and  my  right  side,  and  slight  injury  to 
my  right  hip.  I  got  hurt  on  Monday,  and  got  outoo 
Friday.  Before  leaving  the  hotel,  I  noticed  a  sore  spot  on 
my  right  chest,  perhaps  two  or  three  days  after  the  acci- 
dent.  It  was  followed  by  spitting  of  blood.  I  never  had 
anything  of  the  kind  before.  This  spitting  of  blood  oou'' 
tinned  for  about  two  weeks.  At  the  end  of  two  weeks,  or 
perhaps  a  litde  longer,  I  had  a  dry  cough  started — hack- 
ing cough  —  and  I  have  had  it  e^er  since  up  to  about  fiye 
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weeks  ago,   and  from  that  time  until  now  I  have  been 
conghing  very  bad,  and  it  is  growing  worse  all  the  time. 
When  I  was  hurt  I  weighed  one  hundred  and  thirty- two 
pounds ;  now  I  weigh  one  hundred  and  nine  pounds.     Aside 
from  whooping  cough  and  scarlet  fever,  which  I  had  when 
quite  small,  I  have  never  been  sick."     He  was  asked: 
**  State  to  the  jury  whether  you  were  thinking  about  or 
looking  out  for  any  indication  that  the  car  was  coming. 
A.  Yes,  sir;  I  always  did,  because  I  always  had  to  work 
so  close  to  the  track.     I  was  playing  at  the  moment  I  was 
hurt.     I  thought  I  was  far  enough  from  the  track  to  be 
out  of  the  way.     I  was  looking  out  for  the  car,  and  was 
positive  that  I  would  hear  a  signal,   if  there   was  any 
near."     On  further  examination,  Orinnell  testified  that  he 
knew  the  car  could  not  pass  without  hitting  him,  but  that 
he  was  looking  out  for  it,  and  had  no  doubt  that  he  could 
hear  the  bell  and  get  out  of  the  way.     Some  considerable 
testimony  was  given  tending  to  show  that  no  bell  was 
rung  or  other  warning  given  when  the  car  approached 
Michigan  avenue,  where  the  accident  happened,  and  there 
was  testimony  also  that  the  car  was  running  at  a  rate  of 
speed  greater  than  usual,  and  that  it  did  not  slow  down 
when  it   reached   Michigan   avenue.      Just   what  rate  of 
speed  it  was  going  plaintiff's  witnesses  do  not  state,  but 
many  of  them  say  that  it  was  faster  than  the  car  usually 
ran,   and  some  say  it  was  running  rapidly.     One  witness 
testified  that  he  had  been  in  the  employ  of  the  defendant 
company  before  that  time.     He  noticed  the  car  approach- 
ing the  band,  and,  when  within  half  a  car  length  of  Grin 
nell,  he  noticed  the  lever  in  the  fourth  notch  —  that  is, 
next  to  the  last  notch  —  the  last  notch  giving  the  car  the 
fastest  speed  it  could  attain,  and  that  no  bell  was  sounded. 
Both  the  motorman  and  the  conductor,  as  well  as  others, 
testified  that  the  bell  was  sounded,  and  that  they  were 
going  slow,  the  motorman  saying,  **  Not  more  than  three 
miles  an  hour."     The  conductor  testified,  further,  that  his 
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orders  were  to  slow  down  at  the  Michigan  avenue  crossing. 
The  motorman  testified  that  a  high  wind  was  blowing 
from  the  west,  and,  as  he  saw  the  members  of  the  band 
ahead  of  him,  his  attention  was  directed  to  the  man  carry- 
ing the  bass  drum,  as  he  feared  he  would  be  blown  upon 
the  track.  He  saw  Grinnell.  Saw  him  brace  up  against 
the  wind,  but  did  not  pay  so  much  attention  to  those  (m 
the  east  side,  as  he  was  afraid  the  wind  would  carry  those 
on  the  west  side  onto  the  track.  He  says  that  when 
about  five  or  six  feet  from  Grinnell  he  saw  him.  He  was 
walking  along  blowing  his  horn,  and  as  the  wind  canM 
down  Michigan  avenue  he  leaned  over  to  protect  himself 
against  it,  and  that  was  the  reason  the  car  struck  him.  It 
Grinnell  had  continued  to  walk  the  same  distance  from  the 
track,  the  car  would  not  have  struck  him.  The  motorman 
denies  that  the  lever  was  in  the  fourth  notch,  and  says 
that  he  did  not  have  any  current  on  when  he  crossed 
Michigan  avenue,  but  that  he  ran  about  34  feet  after  he 
struck  Grinnell.     On  his  cross-examination  he  was  asked: 

**  Suppose  you  had  run  up  behind  these  people  carefully 
and  slowly,  until  you  had  attracted  their  attention  by  your 
bell,  that  would  not  have  been  a  difficult  job?  A.  No, 
sir.'' 

Under  this  testimony,  the  court  directed  the  jury:    (1) 
That  Grinnell  was  guilty  of  negligence,  and  **  under  some 
circumstances  this  would  prevent  a  recovery,  but  in  this 
case  it  may  or  may  not,  as  you  may  determine  regarding 
certain  other  facts  to  which  I  shall  call  your  attention." 
(2)  **  The  car  which  struck  the  plaintiff  had  that  same  fore- 
noon carried  the  band  to  North  Lansing.     The  same  con- 
ductor and  motorman  were  in  charge.     They  knew  that 
the  band  paraded  Franklin  street.     They  had  brought  this 
band  from  the  Franklin  street  parade  down  Washington 
avenue  to  Ionia  street,  and  there  let  the  band  off.     The 
band  from  that  point  had  proceeded  down  Washington 
avenue,  to  the  knowledge  of  the  street  car  men,  had  passed 
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%2ie  street  car  in  front  of  the  bank,  was  in  plain  view  of 
%be  motorman  when  the  car  started,  and  the  motorman 
Imew  what  the  purpose  of  the  plaintiff  and  the  other  mem- 
T»P8  of  the  band  was  in  being  on  the  street.  It  was  not  a 
ease  where  the  injured  party  was  supposed  to  be  crossing 
the  street,  but  it  is  a  case  where  the  motorman  in  charge 
of  the  car  knew  that  the  band  was  parading  the  street, 
knew  that  their  backs  were  toward  him,  knew  the  posi- 
tions of  the  members  of  the  band,  and  knew  the  noise  they 
were  making  with  their  instruments.  It  is  sometimes 
▼ery  correctly  said  that  if  one  discovers  another  to  have 
been  negligent  he  must  take  precaution  accordingly,  omit- 
ting which,  he  is  liable  to  the  other  for  the  damages  which 
follow  from  his  own  want  of  care;  for,  however  nearly 
lelated  two  separated  negligences  may  be,  the  one  cannot 
bar  an  action  for  the  other  unless  it  is  contributory,  and, 
(hoagh  an  unseen  position  might  contribute  to  an  accident, 
a  discovered  one  cannot.  The  plaintiff,  Grinnell,  was  not 
4  trespasser  upon  the  street  car  tracks  in  any  sense.  The 
right  of  the  street  railway  in  the  street  is  only  to  use  the 
street  in  common  with  the  public.  It  has  no  exclusive 
right  of  travel,  even  upon  its  track ;  and  it  is  bound  to  use 
the  same  care  in  preventing  a  collision  as  is  the  driver  of 
a  wagon  or  other  vehicle.  Street  cars  have  precedence 
necessarily  in  the  portion  of  the  way  designated  for  their 
use.  This  superior  right  must  be  exercised,  however, 
with  proper  caution  and  due  regard  for  the  rights  of 
others;  and  the  fact  that  it  has  a  prescribed  route  does  not 
alter  the  duty  of  the  defendant  to  the  public,  who  have  a 
right  to  travel  upon  its  tracks  until  met  or  overtaken  by  its 
cars.  There  is  no  question  made  in  this  case  but  what  the 
motorman  saw  this  band.  He  says  that  he  saw  the  plaint- 
iff, and  he  says  because  of  the  wind  he  was  watching  the 
man  with  the  bass  drum,  on  the  west  side  of  the  track. 
If  the  plaintiff,  Grinnell,  and  other  members  of  the  band, 
were  or  if  the  plaintiff,  Grinnell,  alone  was,  when  viewed 
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from  the  motorman's  position  on  the  car,  in  a  place  of 
danger,  either  on  or  near  the  track,  it  was  the  duty  of  tht 
motorman,  taking  into  consideration  his  knowledge  of  Ai 
situation  and  of  the  purpose  and  intention  of  the  band— 41^ 
was  the  duty  of  the  motorman  to  run  his  car  with  comt* 
ponding  care,  and  in  a  manner  reasonably  safe  under  At 
circumstances,  both  as  to  speed  and  control;  and  if,  andfl^ 
these  circumstances  and  such  duty,  the  motorman  inteiF 
tionally  ran  his  car  at  what  he  knew  was  a  high  and  dan* 
gerous  rate  of  speed,  not,  indeed,  intending  to  injure  uij 
one,  or  wishing  to  injure  any  one,  but  in  reckless  disregud 
of  the  consequences  to  the  plaintiff  and  members  of  tin 
band,  and  if  because  thereof  the  plaintiff  was  injured,  thea 
the  company  was  to  blame,  and  the  defendant  railway  com- 
pany is  liable  to  the  plaintiff  for  whatever  injury  it  m 
caused  him.     If  the  plaintiff,  Grinnell,  was  not  in  a  place 
of  danger,  as  viewed  from  the  motorman 's  position,  theo 
the  railway  company  is  not  liable.     If  the  car  waa  not 
running  at  a  rate  of  speed  which  the  motorman  knew,  or 
a  reasonable  man  ought  to  have  known,  dangerous  and 
improper  under  the  circumstances,    the  company  is  not 
liable.     If  the  company,  through  its  agents  and  servants, 
was  not  vranton  and  reckless  under  the  circumstances,  it  is 
not  liable.     Whether  the  company  is  or  is  not  liable  yoa 
are  to  determine.     In  other  words,  you  are  to  determine 
whether  or  not  the  plaintiff  has  shown,  by  a  preponderance 
of  the  evidence,  that,   under  the  facts  and  circumntances 
known  to  the  motorman,   and  in   view  of  things  as  they 
appeared  to  him,  this  car  was  run  at  a  high  and  dangerous 
rate  of  speed,  with  a  reckless  or  wanton  disregard  of  con- 
sequences, and  whether  the  injury  was  caused  thereby.    If 
these  things  have  not  been  so  shown,  the  defendant  is  not 
liable;  if  they  have  been  so  shown,  it  is  liable.'" 

We  think  this  charge  justified  by  the  evidence.  The 
motorman  knew  that  the  band  was  ahead  of  the  car.  He 
recognized  the  danger  of  those  on  the  west  side  bein^ 


•ny  oi  me  piaiuiiu  a  wiiutjasus   uu  truu,  xiu  uiu  uui 

I  his  speed.  He  kept  the  lever  in  next  to  the  fastest 
at  least  until  within  a  few  feet  of  these  parties ;  and 
timony  shows  the  car  must  have  been  under  con- 
le  speedy  as  it  ran  over  30  feet  after  causing  the 
though  the  motorman  claims  to  have  stopped  it  as 
9  he  could  after  it  struck :  while,  if  he  had  had  it 
^ntrol,  it  is  plain,  from  his  own  testimony,  he  could 
re  vented  the  injury,  and  if  going  at  the  usual  speed 
Id  have  stopped  it  within  10  or  15  feet.  It  was  a 
»n  for  the  jury  to  determine  whether  he  used  that 
id  caution  under  the  circumstances  he  was  bound 
cise,  in  view  of  the  danger  as  he  must  have  seen  it. 
ant's  counsel  contend  that  the  evidence  establishes 
t  that  Qrinnell's  negligence  alone  caused  the  acci- 
We  do  not  think  this  can  be  said  as  a  matter  of  ,^1; 

rhere  was  evidence  from  which  the  jury  might  well  IjJ^'J 

ftt  the  motorman  was  guilty  of  reckless  and  wanton 
t  in  driving  his  car  at  a  high  rate  of  speed  as  he  .» 

shed  these  people  on  Michigan  avenue.  Counsel 
endant  cite  a  long  line  of  cases,  holding  that  one 
I  guilty  of  such  gross  carelessness  as  to  bar  recovery ; 
driving  upon  a  track  in  front  of  an  approaching  cai 
i  looking  around  until  the  car  runs  into  the  vehicle. 
'.  Railway  Co..  52  Mich.  402:  Kelly  v.  Hendrie,  26 


uRl 
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depended  upon  its  own  peculiar  facts.     It  is  settled  thal» 
when  one  attempts  to  cross  in  front  of  an  approaching  train 
in  plain  view,  he  takes  his  chances  of  being  injured,  and 
cannot  complain.     In  the  late  case  of  McGee  t.  RaUwof 
Co.  (Mich.),  60  N.  W.  293,  the  plaintiff  attempted  to  crosi 
the  street  in  front  of  an  electric  car,  and  was  injured.    Il 
WHS  held  that  he  was  bound  to  look  for  the  approach  of  the 
car,  and,  not  having  looked,   he  was  guilty  of  such  care- 
lessness that  he  could  not  recover.     In  the  present  case  it 
is  conceded  that  Grinnell  was  careless,  and,   but  for  the 
jLiross  carelessness  of  defendant's  servants  charged  in  the 
declaration  and  proved  on  the  trial,  he  could  not  reoover. 
It  is  quite  a  different  case  than  where  one  attempts  to  croei 
in  front  of  the  car.    Here  the  motorman  saw  the  situation. 
He  apprehended  the  danger  to  those  in  the  street,  and  yet, 
if  plaintiff's  testimony  be  true,   he  did  nothing  to  avoid 
the  accident.     The  court,  in  directing  the  attention  of  the 
jury  to  this  branch  of  the  case,  stated  the  rule  as  to  gross 
negligence  as  laid  down  in  Richter  v.  Harper^  95  Mich.  22L 
In  that  case  it  was  said:  ''  It  is  true  that  the  contribatorj 
negligence  of  the  plaintiff  does  not  prevent  recovery  in  a 
case  where  the  defendant  who  knows,  or  ought,  by  the 
exercise  of  the  most  ordinary  care,  to  have  known,  of  the 
precedent  negligence  of  the  plaintiff,   by  his  subsequent 
negligence  does  plaintiff  an  injury."     As  stated  by  Mr. 
Justice  Cooley,  in  his  work  on  Torts  (page  674):  "In  such 
cases  it  may  well  be  said  that  the  negligence  of  the  plaint- 
iff only  puts  him  in  position  of  danger,  and  was,  therefore, 
only  the  remote  cause  of  the  injury,  while  the  subsequent 
intervening  negligence  of  the  defendant  was  the  proximate 
cause."      In   Hanlon  v.   Railway  Co.,   104  Mo.    388,  the 
court,  after  stating  that  one  going  upon  the  track  of  a 
railroad  should  observe  all  such  precautions  for  hie  own 
safety  as  reason  and  prudence  dictate,    and  if  disaster 
comes  upon  him  by  reason  of  a  failure  to  do  so  he  must 
bear  the  consequences,  say:  **This  has,   however,  a  quail- 
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Bcation  which  is  founded  upon  principles  of  humanity, 
and  is  universally  recognized.  This  qualification  enjoins 
upon  the  railroad  company  the  duty  of  using  all  reasonable 
offort  to  avoid  injury  to  one  who  has  negligently  placed 
bimself  in  a  position  of  danger,  if  the  peril  is  known,  or, 
under  certain  circumstances,  by  reasonable  care  might 
bave  been  known.  A  failure  to  observe  this  requirement 
renders  the  company  liable,  notwithstanding  the  previous 
negligence  of  the  person  injured."  In  Hicks  y.  Railway 
Co.,  decided  in  July,  1894,  by  the  Missouri  Supreme  Court, 
and  reported  in  27  S.  W.  Rep.  542,  this  case  in  104  Mo. 
388,  was  cited  and  approved ;  and  it  was  there  said,  sub- 
stantially, that  the  court  could  not  say,  as  matter  of  law, 
that  the  plaintiffs  were  not  guilty  of  contributory  negli- 
gene;  but  defendant's  gripman  saw  plaintiffs  in  their 
langerous  and  exposed  situation,  and  the  question  was 
vv'hether  after  that  he  acted  with  due  care  towards  them. 
The  cases  do  not  attempt  to  define  these  acts  as  gross  neg- 
ligence, but  place  the  right  of  recovery  upon  the  ground 
that  the  proximate  cause  of  the  injury  is  the  act  of  the 
defendant.  In  the  present  case  the  testimony  shows  that 
fcbe  motorman  saw  the  danger  Grinnell  was  in.  It  is  com- 
mon knowledge,  and  not  disputed  on  this  record,  that  when 
the  electric  car  and  its  appliances  are  in  proper  condition 
the  motorman  has  perfect  control  over  it.  He  may  run  it 
at  80  slow  a  rate  of  speed  that  it  can  be  stopped  at  once  — 
almost  in  an  instant.  Here  the  motorman  saw  the 
danger.  He  should  have  slowed  down,  and,  if  necessary 
to  avoid  the  danger,  stopped  his  car.  In  any  view  which 
may  be  taken  of  the  case,  we  think  there  was  testimony 
to  warrant  the  charge,  and  that  the  charge  as  given  is 
within  the  well  recognized  rules,  and  that  it  fairly  left  to 
the  jury  the  question  as  to  the  proidmate  cause  of  the 
injury.  •....•••. 
The  judgment  must  be  affirmed. 


Note. — This  case  is  cited  in  the  foUowing  case. 

See  notes  to  Cincinnati  St  Ry.  Co.  v.  Whitcomh,  post 
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Louis  Fritz  v.  The  Detroit  Citizens'  Street  Bailwat 

Company. 

Michigan  Supreme  Court,  AprQ  26, 189S. 

ELBCTBIO  street   RAILWAT.—  DUTY  to  TRAVBLEB8.— COimDOTQKr 

NEOUQBNOB. 

A  person  driving  with  a  vehicle  upon  the  track  of  an  electric  stnst  iii> 
way  and  in  front  of  a  moving  car,  should  not  attempt  to  torn  tm 
the  track  when  the  car  is  immediately  behind  him,  nor  wilhoat  tA 
taking  proper  means  to  ascertain  its  proximity. 

It  is  doubtful  whether  a  motorman  has  any  occasion  to  aoond  a  gong  to 
warn  drivers  of  vehicles  of  the  approach  of  his  car,  except  when  oomiBf 
to  a  crossing. 

The  rule  that  contributory  negligence  will  not  bar  recovery  if  the  iqjar 
could  have  been  avoided  by  the  defendant's  employes  after  tbij  dii* 
covered  plaintifiTs  peril,  hdd  not  to  apply  in  a  given  case. 

Gases  of  this  series  cited  in  opinion,  appearing  in  bold  f^Med  type:  IFotiosT. 
Minneapolis  St.  Ry,  Co.,  voL  4,  p.  610 ;  Cent.  Pass.  By.  Co,  t.  ChattenoUt 
voL  4,  p.  501 ;  Boerth  v.  West  Side  R.  Co.,  voL  4,  p.  544;  Montyomery^* 
Lansing  City  Elec.  Ry.  Co.,  ante,  p.  471. 

Appeal  by  plaintifif  below  from  judgment  of  Circuil 
Courti  Wayne  county.     Facts  stated  in  opinion. 

Keena  &  Ligktner,  for  appellant. 

RtL88ell&  Campbell  {A.  C.  Angell,  of  counsel),  forappelle^i 

Montgomery,  J.:  This  is  a  case  of  collision.  Then 
was  testimony  tending  to  show  that  plaintiff  was  drivinj 
north  on  Woodward  avenue  in  a  milk  wagon.  It  wa 
covered  at  the  sides  and  behind.  There  was  an  opening  o 
two  feet  wide  opposite  the  driver's  seat.  In  front  ther 
was  an  opening  across  the  wagon  about  two  feet  in  deptk 
between  the  dashboard  and  the  hood.  This  and  the  open 
ings  at  the  sides  were  the  only  apertures  through  whic 
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plaintiflf  could  look  out,  and  bis  back  curtain  was  down. 
On  the  left  side  of  tbe  wagon  be  bad  11  or  12  empty  milk 
cans,  each  tbree  or  four  feet  bigb.  He  could  not,  on 
account  of  tbese  cans,  well  look  out  of  tbe  left  side  of  tbe 
iFagoii.  Plaintiff  was  familiar  witb  tbe  locality.  After 
turning  on  to  Woodward  avenue,  be  drove  past  Lamed 
itreet,  and  to  near  tbe  corner  of  Woodward  and  Congress. 
There  were  three  horse  cars  ahead  of  him  on  tbe  Wood- 
ward avenue  line,  going  north,  and  on  tbe  opposite  side  of 
the  street  a  Michigan  avenue  motor  car  going  south. 
Plaintiff  testified  that  when  about  50  feet  in  the  rear  of  tbe 
last  horse  car,  and  just  before  be  got  to  tbe  crossing  on 
Congress  street,  be  turned  across  tbe  track,  and  when  on 
the  track  tbe  rear  wheel  of  his  wagon  was  struck  by 
defendant's  motor  car.  He  testified:  "I  was  watching 
ahead  to  get  across,  and  was  driving  my  horse  at  the  usual 
gait.  I  did  not  see  the  car  at  all  before  tbe  accident.  I 
never  noticed  the  car.  I  did  not  bear  any  gong  rung. 
They  always  used  to  ring  a  bell  at  every  crossing  since  they 
had  electric  cars.  Some  gongs  rung  very  bard,  but  this 
one  never  rung,  I  don't  think;  either  a  little  one  or  a  bi^ 
one.  I  beard  nothing,  and  I  think  I  would  have  heard  the 
gong  if  it  had  been  rung.''  And  on  cross-examination  ho 
testified:  "Before  I  started  to  turn  across  the  track,  I  did 
not  look  out  of  the  side  window  to  see  if  anything  was 
coming  from  the  south,  because  I  did  not  notice  any 
danger.  I  bad  to  watch  ahead.  That  is  what  I  was  look- 
ing for.  I  wanted  to  get  across  the  track,  and,  if  I  hud 
Noticed  anything,  I  would  not  have  gone  right  ahead. 
•  .  .  I  listened  to  see  if  I  could  bear  anything,  and 
passed  right  across  after  tbe  Michigan  avenue  car  was 
coming  up  the  street.  I  didn't  stop  my  horse  after  I  turned 
from  Jefferson.  I  cannot  tell  just  how  fast  I  bad  been 
Coming  up  Woodward,  but  I  was  just  trotting  along  at  the 
^ualgait,  same  as  milk  wagons  usually  go."     Joseph  M. 

VOL.  V — 31. 
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Kehoe,  a  member  of  the   police   force,   testified  that  he 
noticed  the  milk  wagon  across  Woodward  avenue;  that  the 
Michigan  avenue  car  slackened  up,   and    the  Woodward 
avenue  car,  bound  north,  ''came  right  along  at  a  fair  rate, 
and  hit  the  milk  wagon  in  the  back,  the  back  hub,  and 
turned  the  wagon  over."     He  also  testifies  that  he  thiob 
the  motor  car  could  have  stopped  before  it  got  to  the  milk 
wagon.     The  defendant  produced  Phineas  J.  Tucker,  who 
saw  the  accident   from   the   street,  who  testifies  that  hii 
attention  was  called  by  the  ringing  of  the  gong,  and  that 
the  wagon  was  about  15  feet  ahead  of  the  car  when  the 
wagon  got  fairly  on  the  track.     Or!  a  B.  Taylor  testifies  OQ 
behalf  of  defendant  that  he  was  riding  on  the  front  seal  of 
the  car ;  that,  when  he  first  noticed  the  milk  wagon,  it 
was  going  north,  right  along  the  track,  possibly  eight  or 
ten  feet  in  front  of  the  car,  and  on  the  east  side  of  the  eael 
track ;  the  west  wheel  of  the  wagon  was  within  an  inch  or 
two  of  the  track,  running  very  close  to  the  rail,  and  pos- 
sibly over  upon  the  track ;  that,  the  wagon  being  in  ihii 
position  as  they  came  up,  the  motorman  sounded  his  gong; 
but  that,  as  they  came  up  to  the  south  crossing  of  Congreei 
street,    the   wagon   turned   suddenly  to  the   west,   being 
diagonally  across  the  track ;  that,   at  the  time  it  turned, 
the  hind  wheel  of  the  wagon  was  not  more  than  six  oi 
eight  feet — ten  feet  at  the  outside — from  tlie  front  of  the 
car;  that  the  wagon  had  been  going  slowly,  and  the  car 
was  keeping  right  along  behind  the  wagon;  that  the  moto^ 
man  began  to  turn  the  brake  immediately  after  the  wagon 
swung.     He  was  corroborated  in  this  by  the  conductor  and 
the   motorman.     Upon   this   testimony   the  circuit  jndge 
directed  a  verdict  for  defendant,  and  the  plaintiff  brings 
error. 

In  determining  whether  the  instruction  of  the  circuit 
judge  should  be  sustained,  it  will  be  well  to  recall  briefly 
the  general  rules  relating  to  the  rights  and  duties  of  tb^ 
respective  parties.     The  driver  of  a  vehicle  in  a  public 
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Teet  traversed  by  a  street  rai  Iway  is  bound  to  take  notice 
f  the  conditions.  He  knows  that  the  street  cars  run  in 
rooved  tracks,  and  that  it  is  therefore  impossible  for  the 
rlTer  or  motorman  to  turn  out  to  avoid  collision  with  an 
bject  on  the  track ;  that  the  only  means  of  avoiding  colli- 
ioniB  by  stopping  the  car;  and  that  this  cannot  be  done 
Bstantly.  It  i  s  therefore  negligence  for  the  driver  of  a  car- 
iage  to  suddenly  turn  directly  in  front  of  an  approaching 
ar,  whether  the  car  be  coming  from  the  direction  in  which 
le  is  driving  or  from  the  rear.  We  think  it  is  also  true 
hat,  in  the  absence  of  something  to  excuse  the  perform- 
ance of  that  duty,  it  is  incumbent  upon  the  driver  of  such 
•  Tebicle,  before  attempting  to  turn  across  the  track,  to 
ike  proper  means  of  ascertaining  whether  the  way  is 
lear,  and  this  is  especially  true  of  an  attempt  to  turn 
sross  the  track  in  the  middle  of  a  block  or  at  any  place 
:ber  than  a  regular  crossing.  See  Watson  t.  SaUway 
9.  (Minn.),  55  N.  W.  Rep.  742.  This  the  plaintiflF  failed  to 
)  in  this  case.  Unless  he  had  the  right  to  assume  that 
lere  was  no  car  in  the  rear  with  which  he  was  likely  to 
)me  in  contact,  or  unless  he  had  the  right  to  rely  upon  his 
dlure  to  hear  the  sound  of  the  gong,  it  was  clearly  negli- 
ent  for  him  to  turn  across  the  track  suddenly,  and  with- 
ut  assuring  himself  by  proper  investigation  that  no  car 
fas  coming.  Booth,  St.  Ry.  sec.  315.  In  fact,  until  the 
lar  approached  the  crossing,  it  is  very  doubtful  whether 
it  was  the  duty  of  the  motorman  to  sound  any  gong.  So 
long  as  the  plaintiflF  was  traveling  in  the  same  direction, 
and  at  such  a  gait  as  would  not  result  in  collision,  it  can- 
not be  said  that  the  motorman  had  any  occasion  to  sound 
the  gong,  as  he  would  have  no  reason  to  apprehend  that 
4e  plaintiflT  would  come  to  a  stop  or  make  a  short  turn 
*cro88  the  track. 

But  it  is  said  that  there  was  testimony  from  which  the 

• 

lury  might  have  inferred  that  the  plaintiflf's  position  was 
dUcoyered  in  time  to  enable  the  defendant  to  avoid  the 


care,  avoid  injurj,  13  not  a  coQtriDutory  cause 
thereafter  produced  by  disregard  of  this  di 
dition.  One  of  the  earliest  casus  to  lay  don 
Daviea  v.  Mann,  10  Mees.  &  W.  545.  This 
stated  in  Bish.  Noncont.  Law,  sec.  466:  "It 
very  correctly  said  that,  if  one  discovers  an 
been  negligent,  he  must  take  precautions 
omitting  which  he  is  liable  to  the  other  for 
which  follow  from  said  new  want  of  care; 
nearly  related  two  separate  negligences  ma 
cannot  bar  an  action  for  the  other  unless  it  is 
and,  though  an  unseen  position  might  cont 
accident,  a  discovered  one  cannot."  See,  1 
Co.  V.  Steen,  42  Ark.  321.  This  rule  has  be< 
this  court  in  street  railway  cases.  See  Laethe 
Co.  (Mich.),  58N.W.  Kep.  996  aniMontgouu 
ing  City  Elec.  Ry.  Co.  (Mich. },  61 N.  W.  Rep. 
of  these  cases  the  situation  of  plaintiff  was  bu< 
apparent  to  the  motorman  that,  if  the  car  co: 
course,  a  collision  would  be  inevitable,  a 
apparent  to  hira  fox  a  considerable  time  before 
Do  these  cases  necessarily  rule  the  present? 
it  is  apparent  that  the  collision  \vas  of  a  f 
motorman  did  not  see  in  advance  that  the 
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covered,  and  the  car  brought  under  control,  it  will  result 
that,  in  every  case  where  an  attempt  to  cross  ahead  of  a 
street  car  is  made,  the  question  of  whether  there  was  a 
timely  discovery  of  the  situation  will  turn  uj  on  whether 
the  motorman  could  have  stopped  his  car  after  the  attempt 
was  made,  and  it  would  follow  that,  if  he  could,  his  negli- 
gence will  authorize  a  recovery,  notwithstanding  the  con- 
tributory ne  gligence  of  plaintiflF.  With  such  a  rule,  there 
could  no  longer  be  any  such  thing  as  contributory 
negligence,  defe  ating  a  recovery,  in  any  case  where 
the  defendant's  negligence  consists  of  failing  to  control 
the  car.  We  think  the  circumstances  of  this  case  are 
not  such  as  to  justify  the  application  of  the  doctrine  of 
Daviei  v.  ifann  and  kindred  cases,  and  that  the  plaintiff's 
negligent  act  must  be  held  to  have  directly  contributed  to 
the  injury.  See  C&tit.  Pciss.  Railway  Co.  v.  Chatteraon 
(Ky.),  29  S.  W.  Rep.  18;  Boerth\.  West  Side  B.  Co. 
(Wis.),  58  N.  W.  Rep.  376. 

Judgment  affirmed. 

Long,  Grant  and  Hooker,  JJ.,  concurred  with  Mont- 

eoMEBT,  J.     McGrath,  C.  J.,  dissented. 


Note.— This  case  is  cited  in  Blakeslee  v.  Citizens  St  By,  Co,,  pott. 
8m  notes  to  CiTwinnati  St.  By.  Co,  v.  Whitcomb,  post. 
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Charles  B.  Blakeslee  v.  Consolidated  Street  Railwat 

Company. 

Michigan  Supreme  Court ,  May  SS,  1895, 
Electric    street    railway.  —  Duty   to  tbavelbbs.^  CoHTiDnoiT 

NEOUQENCE. 

It  is  contributory  negligence  as  matter  of  law  for  a  person  to  drif«  vpn 
the  track  of  an  electric  street  railway  without  looking  or  listeniBg  for 
approaching  cars ;  and  this  none  the  less  because  his  load  and  pofltioi 
upon  it  are  such  as  to  make  it  inconvenient  to  take  such  precantioo. 

Cases  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  MtOtt^, 
Consolidated  St.  Ry,  Co.,  ante,  p.  402;  FHtz  t.  Detroit  Cititau  SLR9. 
Co.,  ante,  p.  480. 

Appeal  by  defendant  below  from  judgment  of  Circuit 
Court,  Kent  county.     Facts  stated  in  opinion. 

Kingsley  &  Kleinhans,  for  appellant. 

Earle  &  Hyde,  for  appellee. 

Hooker,  J. :  The  plaintiff,  while  driving  a  team  attached 
to  a  load  of  barrels  on  a  narrow  street,  turned  his  team 
upon  the  track  of  the  defendant's  trolley  road,  to  pass  a 
carriage  standing  by  the  roadside.  As  the  front  wheel  of 
the  wagon  was  brought  upon  or  near  to  the  westerly  rail 
of  the  track,  the  load  was  struck  upon  the  side,  near  the 
front,  by  defendant's  car,  whereupon  the  plaintiff's  team 
ran  away,  and  he  was  injured.  He  recovered  a  verdict  in 
an  action  for  negligence,  and  the  defendant  has  appealed. 
The  principal  questions  raised  arise  over  the  claims  of  tho 
defendant's  counsel  that  (1)  plaintiff  s  contributory  negli- 
gence conclusively  appeared;  (2)  if  not,  the  court  erred  in 
his  instructions  to  the  jury  upon  that  subject. 


sage  01  tne  loaa ;  inat,   wicnouii  aomg  so,  ne  lurnea 
rses  upon  the  track,   to  pass  a  vehicle,   and  was 
as  already  stated.     The  testimony  varied  as  to  the 
le  between  the  wagon  and  the  approaching  car,  one 
}  putting  it  about  lOU  feet;  others,  as  low  as  10  or 
.     It  is  contended  that  the  evidence  demonstrates 
)position  that  the  car  must  have  been  so  close  when 
untiflF  turned  upon  the  track  that  it  could  not  be 
1,  and  therefore  that  it  should  be  held,  as  matter 
upon  established  facts,  that  the  plaintiff  was  negli- 
n   turning  upon  the  track  in   front  of  a  rapidly 
ching  car,   and  that  the  defendant  was  not  negli- 
We  are  unable  to  say  that  the  evidence  is  conclu- 
i  this  regard.     In  a  crowded  thoroughfare,  where 
je  four  tracks  upon  which  cars  are  passing  at  inter- 
four  minutes,  caution  is  necessary  upon  the  part  of 
>  use  the  street;  and  whether  an  accident  is  caused 
neglect  of  one  or  two  parties  must  usually  be  a 
m  of  fact  where,  as  in  this  case,  the  witnesses   do 
;ree    as  to    material    circumstances.      The   use  of 
2  cars  involves,    as  it  was  intended  it  should,  rapid 
More  or  less  time  is    required   to   stop   them. 
lave  the  right  of  way,  within  reasonable  bounds ;  and 
travelers,    by  ordinary  methods,    owe   the  duty  of 
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The  case  of  Mrdce  v.  Consol.  St.  HaiUray  Co.  {Mich.\ 
is  a  case  in  point.     In  that  case  a  pedestrian  looked  in  one 
direction  b  it  not  in  the  other,   before  stepping  upon  the 
track,  when  by  doing  so  he  would  have  seen  the  lights  ol 
the  approaching  car.     In  the  more  recent  case  of  Fritz  f . 
7>etroit    Citizens  Railway  Co.  (Mich.,    decided  April 
16,  1895),  it  was  held  that  one  riding  in  a  covered  carriage, 
and  thereby  prevented  from   looking  behind,   could  not 
recover  against  the  street  car  company,  when  he  turned 
suddenly  upon    the  track  in    front  of    a  car,   and  was 
injured.     From  these  cases  it  appears  tliat  it  is  negligent 
to  go  upon  a  track  without  taking  some  precautions  to 
ascertain  wliether  it  is  safe  and  that  a  person  cannot  avoid 
this  by  placing  himself  in  a  position  where  he  cannot 
easily  see  an  ap])roaching  car.     The  defendant  did  this 
thing;  and  if  the  car  was  so  close  that  it  can  be  said  to 
have  been  an  imprudent  thing  to  do,  if  ordinarily  prudent 
[)er8ons,  knowing  the  whereabouts  of  the  car,  would  not 
have  thus  turned  upon  the  track,  his  act  was  negligent, 
and  should  preclude  a  recovery,   if  it  contributed  to  the 
injury.     The  charge  of  the  court  seems  to  qualify  this 
duty  to  look  for  an  approaching  car  by  making  it  depend 
upon  his  convenience.     After  stating  that  he  was  not  a 
trespasser  upon  the  track;  that  the  street  car  company  had 
only  an  easement,  and  had  no  exclusive  right  to  travel 
upon  its  tracks ;  and  that  it  was  bound  to  take  the  same 
care  in  preventing  collisions  as  the  driver  of  a  wagon— he 
added,  ''But  the  plitintiflf  would  not  have  the  right  to  drive 
into  apparent  danger,  such  as  would  be  in  the  face  of  an 
approaching  car,  if  he  knew,  or  could  have   reasonably 
ascertained,  that  fact,  under  the  circumstances  in  whic^ 
he  was  placed."    And  again  he  said:  **If,  under  all  tb^ 
circumstances  of  the  case,  considering  the  wagon  and  racl^ 
that  the  plaintiff  was  using,    the  manner  in  which  it  w^ 
loaded,  the  place  upon  the  rack  where  plaintiff  was  sitting* 
the  team  he  was  driving,  the  obstruction  in  plaintiff's  wa^ 
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d  that  there  was  such  an  obstruction,  and  that 
lOt  pass  around  it,  without  going  upon  or  near 

within  the  space  that  would  be  occupied  by  a  car 
taking  these  and  all  the  other  circumstances  of 
ks  they  appear  from  the  evidence,  into  considera- 
dntiff  was  acting  in  the  exercise  of  ordinary  care, 
»nt  and  careful  person,  and  was  injured  through 
ence  of  the  defendant  in  not  stopping  its  car  or 

its  speed,  if  by  so  doing  in  a  prompt,  prudent 
ul  manner,   the  injury  to   the  plaintiff,  if  any, 

prevented,  the  defendant  would  be  liable  in 
I."  And  again  he  said:  ** The  fact  that  plaint- 
)n  appeared  to  be  on  or  within  the  line  of  the 
3n  struck,  is  not  of  itself  conclusive  evidence  of 
J,  for  he  had  a  right  to  be  there,  unless  the  car 
jndant  was  at  the  time  threateningly  near  to  the 
:e  track  where  plaintiff  was,  and  he  had,  by  the 
if  ordinary  prudence,  the  means  of  knowing  the 
)  approach  of  the  car."  ''While  it  is  lawful, 
Bgligence,  to  drive  a  wagon  along  upon  tlie  rail, 
Q  the  rails,  of  an  electric  street  railwav  track, 
1  part  of  the  track  is  not  in  use  by  cars,  and  none 
:he  immediate  vicinity,  yet  I  charge  you  that  it 
nee  in  the  driver  of  a  wagon,  after  he  lias  been 

and  going  to  the  side  of  such  street  car  track, 
is  vehicle  from  the  roadway  by  the  side  of  the 
r  and  upon  the  street  car  track,  in  front  of  a 
,  which  is  approaching  from  behind,  and  j^rocoed- 
iwful  rate  of  speeid,  in  full  view,  and  could  have 
I  by  the  driver  if  he  had  looked  out  for  it,  and 
ar  by  that  the  moving  car  will  necessarily  collide 

wagon,  unless  the  motorman,  by  extremely 
id  vigorous  action,  at  once  takes  quick  measures 
ais  car  to  a  standstill  within  the  shortest  time 
'  He  concluded  his  discussion  of  the  question 
j:     ''It  is  negligence  to  drive   a  wagon  load  of 


suddenly  stopped;  that  ia,  if  the  driver  kn 
reasonably  have  ascertained  that  fact,  undei 
stances.  If  the  plaintiff  knew  that  a  car  wac 
near  by.  and  only  a  few  feet  away,  and  at  an 
of  speed,  just  before  he  drove  towards  the  tr 
be  his  duty  to  stop  his  team,  and  allow  the 
and  under  such  circurastancea,  if  he  drove  oi 
front  of  the  car,  this  would  be  negligence  on 
would  prevent  his  recovery  in  this  actio 
opinion,  this  naturally  tended  to  give  the  j 
stand,  that  turning  suddenly  upon  the  trac: 
an  approaching  car,  so  close  that  a  collision 
aarily  ensue,  unless  the  motorman,  "by  extn 
and  vigorous  action,  should  prevent, "  would 
tributory  negligence,  unless  the  plaintiff  knei 
was  only  a  few  feet  away,  or  unless  he  coul 
have  ascertained  the  fact  from  his  seat  in 
barrels.  In  other  words,  the  charge  seems  tc 
man  may  place  himself  in  any  position  that  hi 
or  the  exigencies  of  his  calling  may  requir 
upon  the  track,  without  taking  correspond 
precautions  than  would  be  necessary  if  in  an 
relying  upon  the  proposition  that  he  has  th 
there  that  the  car  has,  and  that  the  motormi 
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mine,  it  being  for  the  jury.  It  was  contended  that  it  was 
a  case  of  recklessness  on  the  part  of  the  motorman.  If 
there  was  an  intentional  or  wanton  running  into  the  load  of 
barrels  by  the  motorman,  after  discovering  plaintiff's 
perilous  position,  there  would  be  room  for  the  application 
of  the  doctrine  that  the  negligence  of  the  plaintiff  was  not 
contributory;  but  if  that  element  was  lacking,  and  the 
accident  involved  only  a  want  of  ordinary  judgment, 
prudence  or  care,  there  is  no  room  for  it.  Doubtless  the 
use  of  streets  for  cars  is  an  inconvenience  to  other  travelers. 
We  should  hardly  recognize  the  common  experiences  of 
ordinary  life,  did  we  not  understand  that  mutual  annoy- 
ance and  friction  to  and  between  those  who  operate  cars 
and  other  vehicles  is  to  be  expected,  and  that  wanton  and 
intentional  injuries  are  possible  as  are  unnecessary 
detentions  of  cars  by  wilful  teamsters.  But  they  are  not  to 
be  presumed,  and,  unless  there  is  some  tangible  evidence 
that  a  collision  is  intentional  or  wanton,  a  jury  should  be 
permitted  to  so  find.  We  do  not  intend  to  imply  that 
there  was  or  was  not  such  evidence  in  this  case.  It  is 
alluded  to  because  it  is  made  a  prominent  subject  of  dis- 
cussion in  the  briefs  of  counsel,  from  which  we  infer  that 
it  is  considered  an  important  question  in  the  case.  The 
judgment  should  be  reversed,  and  a  new  trial  ordered. 

Long,    J.,  did  not  sit.     Grant  and   Montgomery,  JJ., 
concurred  with  Hooker,  J.     McGrath,  C.  J.,  dissented* 


Note.— be«  notes  k>  Cincinnati  St.  By.  Co,  t.  WlUtcomb,  post. 
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Charles  Kennedy  v.  St.  Paul  City  Railway  Compait. 

Minnesota  Supreme  Court,  Nov.  6, 1S94. 
Electtric  street  railway.—  Injury  to  travklib. 

To  attempt  to  drive  across  the  track  of  an  electric  street  railway  infnok 
of  an  approaching  car,  and  within  so  short  a  distance  of  it  that  tti 
inotorman  could  not,  in  the  exercise  of  reasonable  diligence,  stop  tts 
car  in  time  to  prevent  a  collision,  is  gross  negligence. 

Lut  if  the  car  were  at  rest  when  the  plaintiff  started  to  cross,  though  he 
kaew  it  would  shortly  start,  the  question  of  his  and  of  the  motocmiB^ 
negligence  should  be  submitted  to  the  jury. 

Cases  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  Shear.SL 
Paid  City  Ry.  Co,,  voL  4,  p.  481;  Watson  v,  Minneapoiis  St.  Rj/,  Ok, 
vol.  4,  p.  510. 

Appeal  by  defendant  from  judgment  of  District  Courts 
Bamsey  county.     Facts  stated  in  opinion. 

Munn,  Boyeson  &  Thygeson,  for  appellant. 

J.  C.  Mangan  and  John  D.  O^Brien,  for  respondent. 

Mitchell,  J. :  This  is  one  of  a  class  of  cases  frequently 
appealed  to  this  court,  involving  issues  purely  of  fact, 
where  we  have  considerable  doubt  whether  those  issues 
were  rightly  decided,  but  the  evidence  is  such  that  an 
appellate  court  would  not  be  warranted  in  disturbing  the 
verdict  of  the  jury.  In  determining  whether  the  injury 
to  the  plaintiflf  was  caused  by  his  own  negligence  or  by 
that  of  defendant's  servants,  the  most  important,  if  not 
the  decisive,  question  was  whether  the  plaintiflf  attempted 
to  drive  across  the  railway  track  in  front  of  an  approaching 
cxr  already  in  motion,  or  whether,  when  he  drove  upon 
the  track,  the  car  was  standing  still,  but  was  afterwards 
started,  and  struck  his  vehicle   before  he  had  time  to  got 


MINNESOTA,  1894.  403 

Kennedy  y.  Railway  Co. 


.  If  the  former  was  the  fact,  he  could  not  recover, 
would  be  the  grossest  kind  of  negligence  to  attempt 
re  across  the  track  right  in  front  of  an  approaching 
Dd  within  so  short  a  distance  of  it  that  the  motoneer 
not,  in  the  exercise  of  reasonable  diligence,  stop  the 

time  to  prevent  a  collision.     On  the  other  hand,  if 
r  was  standing  still  when  plaintiff  started  across  the 

we  think  that,  notwithstanding  the  fact  that  he 
that  the  car  would  shortly  start,  the  questions  of  the 
leer's  negligence  and  of  plaintiff's  contributory  negli- 
were  for  the  jury.  While  we  are  impressed,  as  the 
judge  seems  to  have  been,  with  the  feeling  that  the 
ice  of  contributory  negligence  was  quite  strong,  yet, 
miff  is  to  be  believed  (which  was  a  question  for  the 
his  act  was  not  an  attempt  to  swing  across  the  track 
Qt  of  an  approaching  car,  nor  an  attempt  to  cross  heed- 
,  without  regard  to  existing  conditions,  but  an 
pt  to  cross  in  front  of  a  car  that  was  standing  still, 
hich  did  not  start  until  his  horse  was  upon  the  track. 
ew  of  the  relative  rights  of  street  cars  and  otlicr 
es  in  the  streets,  as  defined  by  this  court  in  Shea  v. 
[ltd  City  RaiUvay  Co.,  50  Minn.  395,  and  Watson 
nneaj^olis  St.  liailway  Co.,  53  Minn.  551,  and  in 
)f  the  further  well  known  fact  that  in  many  of  our 
horoughfares,  street  cars  pass  so  frequently  that  if  a 
I  had  no  right  to  cross  in  front  of  a  standing  car  he 
have  to  wait  indefinitely,  no  court  could  say,  as  a 
r  of  law,  that  to  do  so  was  negligence.  OiIkt 
es  being  in  the  lawful  use  of  the  street,  as  well  ;ts 

cars,  reasonable  care  would  require  that  tip* 
eer,  before  starting  his  car,  should  look  to  see  tliar. 
ack  immediately  in  front  of  him  was  clear,  and,  if 
7  any  one  then  crossing  it,  to  wait  long  enougli  to 
a  collision.  Taking  as  a  basis  of  calculation  the 
ony  of  witnesses  as  to  the  relative  rates  of  speed  of 
r  and  of  plaintiff's  vehicle,  and  the  distanco  travel  '1 
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by  each  from  its  starting  point,  counsel  for  defendaal 
attempts  a  mathematical  demonstration  that  the  car  miot 
have  been  in  motion  before  plaintiff  drove  upon  the  tra^ 
This  kind  of  an  argument  is  frequently  resorted  to  in  ddi 
class  of  cases,  and,  like  any  other  mathematical  demon- 
stration, would  be  conclusive,  if  it  was  certain  that  the 
premises  assumed  were  correct.  But  experience  teaebfli 
that  witnesses  are  usually  exceedingly  inaccurate  in  their 
estimates  of  short  distances  and  short  periods  of  time,  m 
well  as  of  rates  of  speed,  and  hence  arguments  founded  ei 
any  such  basis  are  often  fallacious,  and  seldom  conclndiei 


NOTB.— See  notes  to  dneinnati  St  Ry.  Co.  ▼.  Whitwmb.  pott 


Lawrbncb  Hickby  v.  St.  Paul  City  Railway 

Company  st  al. 

Minnesota  Supreme  Court,  Jan,  91, 189S* 

ELBCTBIC  street  aAniWAY.^-COMTBIBUTOBT  NBOUOBICBi 

(Head  note  by  the  court): 
A  person  about  to  cross  a  street  along  which  oars  are  propelled  hf  eke* 
tricitj,  having  full  appreciation  that  to  do  so  he  must  act  hastily,  or  Ik 
run  down,  is  guilty  of  negligence  per  seif  he  rashes  upon  the  taflk 

without  listening  or  looking  for  the  whereabouts  of  a  car  wfaloh  he 

expects  and  knows  is  rapidly  approaching  the   place  of  orooiifr 

Watson  y,  Minneapolis  St.  Ry,  Co.,  4  Ajn.  Electl.  Gas.  510,  distingnahel 

Appeal  by  plaintiff  from  judgment  of  District  Coorti 
Ramsey  county.     Facts  stated  in  opinion. 

Edward  S.  Durvieat,  for  appellant. 

Munn,  Boyeson  &  Thygeson,  for  respondents. 


_^ MINNESOTA,  189fi. ^ 

Hiokey  v.  Railway  Co. 

Collins,  J. :  Action  to  recover  for  injuries  caused  by 
ime  of  defendant's  cars  operated  by  electricity  on  Univer- 
sity avenue,  in  the  city  of  St.  Paul.     At  the  conclusion  of 
plaintiff's  testimony,  defendants' counsel  moved  to  dismiss, 
on  the  grounds  that  their  clients'  negligence  had  not  been 
established,  and  also  that  it  had  been  shown  that  plaintiff 
himself  was  guilty  of  contributory  negligence,   and  the 
motion  was  granted.     The  facts,   as  disclosed,  were  that 
plaintiff  was  walking  westerly  on  the  southerly  sidewalk 
of  the  avenue  about  7  o'clock  in  the  evening,  it  then  being 
tbffk,  with  a  companion ;  and  on  reaching  a  point  about 
90  feet  from  Marion  street,  which  crosses  the  avenue   at 
Tight  angles,  looked  back,  and  saw  a  car,  the  one  which 
«truck  him  undoubtedly,   standing  some  700  feet  distant 
at  the  intersection  of  Bice  street  with  the  avenue.     The 
avenue  was  well  lighted.     The  plaintiff  used  glasses,  but 
his  hearing  was  unimpaired.     He  was  well  acquainted  in 
that  locality ;  knew  of  the  frequent  operation  of  the  street 
cars  upon  two  tracks^ — one,  the  southerly,  being  for  east- 
bound   cars;  the   other,    northerly,  being  for  west-bound. 
He  admitted  that  he  knew  it  to  be  a  dangerous  place  for 
pedestrians,    and   had   the   fact  in  mind   when  he  started 
towards    the  crossing.     Walking  on   about  40  or  50  feet, 
after  noticing  that  the  car  had  halted   at  Bice  street,  he 
attempted  to  cross  the  avenue;  and  then,   using  his  own 
language,   *'I  thought  I  had  lots  of  time.     I  had  a  gentle- 
man with  me,  and  he  was  on  the  sidewalk,   and  I  went 
ahead  of  him,  and   I  says,  *  Hurry  up,'  I  says  to  him;  and 
then   he  made  a  motion   to   cross,  and  I   ran  across,  and 
before  I  got  over  I  got  hit. "     He  stated  that  he  did  not 
hear  the  bell,  did  not  look  for  a  car,  nor  did  he    hear  it 
coming,    and    stood    on    the    southerly    track,    the    car 
being  on  the  northerly,  when,  turning  his  head  to  the  left, 
he  urged  his  friend  to  hasten.     The  car  was  running  very 
rapidly  down  grade,  carried  the  usual  headlight,  and  made 
noise  sufficient  to  be  heard  more  than  600  feet,  according 
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to  plaintiff's  own  admission.  When  near  to  plaintifif,  and 
apparently  about  the  time  the  motorman  discovered  thai 
he  was  about  to  run  in  front  of  the  ear,  the  latter  shouted 
to  him,  but  without  avail.  He  had  not  quite  reached  the 
rails  of  the  northerly  track  when  caught  by  the  comer  of 
the  car,  and  he  was  thrown  some  distance  to  the  left 

In  contending  that  plaintifif  cannot  be  charged  with  con- 
tributory negligence,  his  counsel  is  obliged  to  take  the 
position  that,  having  looked  back  and  noticed  the  car 
standing  at  Kice  street,  his  client  was  justified  in  calcula- 
ting the  distance,  and  estimating  the  time  it  would  take 
the  car,  running  at  a  reasonable  rate  of  speed,  to  reach  the 
place  where  he  attempted  to  cross,  that  he  had  the  right  to 
assume  that  it  would  approach  at  reasonable  speed,  and 
was  not  required  to  look  again  in  anticipation  that  its  rate 
of  speed  would  be  unreasonable,  or  even  to  heed  the  glare 
of  the  headlight,  or  the  loud  noise  made  by  the  car  when 
in  motion.  In  his  argument  upon  this  contention  counsel 
relies  upon  Watson  t.  Minneapolis  8t^  Baihcay  Cb.,63 
Minn.  551,  and  insists  that  the  cases  are  identical  in  their 
controlling  features.  There  the  facts  were  that,  in  day- 
light, Watson,  the  plaintifif,  driving  four  horses,  hauling  a 
heavy  load  of  lumber  on  the  top  of  which  he  was  seated, 
proceeded  along  a  much  traveled  street  until  he  came  to 
another  on  which  ran  electric  cars.  As  he  came  to  a  point 
where  he  could  view  the  track  from  where  he  sat,  more 
than  30  feet  from  the  heads  of  his  leaders,  he  saw  a  car  in 
motion  about  a  block  away.  His  leading  team  was  then 
near  the  track,  and  he  kept  on.  His  attention  was  called 
in  another  direction,  and  he  did  not  again  look  for  the  car, 
which  was,  in  fact,  running  with  unusual  rapidity,  audit 
struck  one  of  the  forward  wheels  of  the  wagon.  We  cannot 
asrree  with  counsel's  claim  that  these  cases  are  not  die- 
tinsuishablo.  In  the  Watson  case  we  find  a  driver  whose 
team  and  wagon  covered  in  length  more  than  60  feet  of  the 
street,   alnio^st  as  noticeable  an  object  as  the  car  itself, 
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uring  the  car  about  a  block  away,  just  as  he  must 
rmine  whether  he  shall  stop  or  proceed  across  the 
k.  Acting  upon  the  supposition  that  the  car  would 
roach  at  the  usual  rate  of  speed,  and  also,  presumably, 
;,  in  the  broad  daylight,  his  four  horses  and  heavily 
led  wagon  would  be  easily  seen  by  the  motorman,  he 
re  upon  the  tracks  at  the  intersection  of  two  busily  used 

thoroughfares,  where  street  cars  as  well  as  horses 
aid  be  considerably  under  control,  thus  fairly  obtain- 
and  occupying  the  right  of  way  when,  although  assum- 

it  to  have  been  running  at  an  unreasonable  rate  of 
3d,  the  car  must  have  been  about  200  feet  distant. 
tn  had  he  looked  at  the  last  moment  for  action,  just  as 
horses  were  coming  to  the  rails,  he  would  have  simply 
jovered  the  car  a  half  block  away,  with  nothing  to  indi- 
j  that  his  horses  and  wagon  would  not  be  seen  and  his 
)rity  of  right  recognized.  As  was  said  in  the  opinion, 
was  not  negligence  per  se  for  him  to  drive  upon  the 
;ks  without  looking  for  the  car  a  second  time.  In  the 
3  at  bar,  plaintiff,  while  walking  on  the  sidewalk, 
need  to  the  rear  and  saw  the  car.  That  it  was  not  in 
tion  was  of  no  importance,  for  he  could  not  assume 
t  it  would  not  start  immediately,  thus  proving  as 
igerous  as  if  it  was  moving  when  he  first  saw  it.  He 
3  not  then  approaching  the  tracks,  but,  with  his  back 
the  car,   walked  along  some  30  feet  before  he  steppf^d 

the  walk,  not  at  the  intersection  of  another  thorough- 
B,  where  more  care  and  watchfulness  would  be  required 
a  motoneer  than  between  streets,  and  then  started 
OSS.  He  stopped  a  moment  on  the  southerly  track  and 
n,  appreciating  that  he  must  make  haste  if  he  would 
ape  injury,  suddenly  ran  directly  into  the  path  of  a  car 
ich,  in  so  far  as  appears  from  the  circumstances,  had 
df  the  right  of  way.  This  is  not  all.  From  plaintiff's 
nark  to  his  companion,   who  was  seemingly  reluctant 

VOL.  V— 32. 
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about  attempting  to  cross  at  that  time,  and  from  his  own 
acts,  it  appears,  almost  conclusively,  that  he  realized  that 
if  he  got  over  before  the  car  came  he  must  be  in  haste. 
This  realization  of  the  necessity  of  very  expeditions  move- 
ments could  hardly  have  come  from  the  mere  fact  that  he 
had  seen  the  car  standing  700  feet  av^ay  only  a  few 
moments  before,  but  must  have  been  caused  by  a  sense  ol 
its  near  approach.     When  a  person  about  to  cross  a  street 
on  which  cars  are  running  appreciates  that  to  do  so  he 
must  act  hastily,  or  be  run  dov^n,  he  is  hardly  in  position 
to  say  that  he  may  rush  headlong  upon  the  tracks,  into  i 
dangerous    place,    virithout  listening  or  looking  for  the 
whereabouts  of  a  car  which  he  expects  is  rapidly  approach- 
ing  the  crossing,  and,  if  he  be  injured,  escape  the  charge 
of  negligence  per  ae.     There  is  no  merit  in  the  claim  ol 
counsel  that  on  the  question  of  defendants'  wilfal  negli- 
gence the  case  should  have  been  submitted  to  the  jurj. 
The  negligence  averred  and  relied  upon  in  the  complaint 
was  an  unlawful  and  unreasonable  rate  of  speed,  coupled 
with  a  failure  to  give  proper  warning  or  to  look  out  for 
pedestrians.     We  have  assumed  that  the  car  was  running 
with   unreasonable    rapidity  —  that  is,    negligently;  but 
there   was  no  testimony  from  which  it  could  even  be 
inferred  that  the  motoneer  wilfully  ran  down  upon  the 
plaintiff.     On  this  point  there  is  not  the  slightest  resem- 
blance between  the  present  case  and  that  of  Erick9<mJ. 
Railroad  Co.,  41  Minn.  500.     In  view  of  our  assumption 
that  defendants'  negligence  was  shown,  we  need  not  discuss 
the  second  assignment  of  error.     Order  affirmed. 

Cantt,  J. :  I  concur  on  the  ground  that  when  plaintiff 
stepped  into  the  way  of  the  moving  car,  op  it  sufficiently 
appeared  that  he  was  about  to  do  so,  the  car  had 
approached  too  near  to  him  to  be  stopped  or  its  speed 
checked  in  time  to  avert  the  injury;  that  under  these  cir- 
cumstances he  did  not  have  the  right  of  way,  while  the 
car  had ;  and  in  these  respects  the  case  is  wholly  different 
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from  Wditsan  r.  Minneapolis  St.  Railway  Co.  (Minn. ) 
It  does  not  appear  that  there  was  any  great  amount  of 
traffic  on  the  street,  or  anything  else  but  this  car,  to  attract 
or  distract  his  attention.  If,  when  about  to  step  in  the 
way  of  the  car,  he  had  looked  along  the  track,  even  a  yard 
or  two,  in  the  direction  from  which  it  was  approaching, 
hf  could  have  seen  it.  Under  these  circumstances,  it 
ihould  be  held,  as  a  question  of  law,  that  he  was  guilty  oi 
contributory  negligence. 

KonL^  See  notes  to  Cincinnati  St,  By,  Co.  v,  Whitcomh,  post. 


Swan  Holmobbn  v.  St.  Paul  City  Railway  Company. 

Minnesota  Supreme  Court,  May  10, 1895, 
ELBcrnuo  street  railway.— NBOuasNOB  and  contributory 

NKOUOENCS. 

In  an  action  against  an  electric  street  railway  company  for  damages  for 
killing  a  child,  hdd,  that  the  question  of  negligence  and  contributory 
negligence  were  properly  submitted  to  the  jnry. 

The  decree  of  care  required  at  the  crossing  of  a  highway  and  an  ordinary 
steam  railway,  as,  for  example,  in  looking  up  and  down  the  track,  is 
not  neoessarily  the  test  of  care  required  in  crossing  the  track  of  a  street 
railway  on  a  public  street. 

Shm  ▼.  St.  Ptntl  City  Ry.  Co,,  4  Am.  Electl.  Cas.  481,  followed. 

Appeal  by  defendant  below  from  judgment  of  District 
Court,  Ramsey  county,  upon  a  verdict  in  favor  of  plaintitf; 
Also  from  order  denying  motion  for  new  trial. 

Munn^  Boyeion  Sc  Thygeson,  for  appellant. 
Kueffner,  Fauntleroy  &  Searles,  for  respondent. 
Mitchell,  J. :  This  was  an  action  to  recover  damages 
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for  the  alleged  negligent  killing  of  plaintiff's  intestate. 
The  accident  occurred  at  or  near  the  intersection  of  Tenth 
and  Olive  streets,  in  the  city  of  St.  Paul.  The  defendant 
is  a  street  railway  company  operating  lines  of  electric 
street  cars.  The  car  which  caused  the  injury  was  running 
eastward  along  Tenth  street.  The  deceased,  who,  with  a 
number  of  other  choir  boys,  had  come  out  of  St.  Paul'i 
church,  was  crossing  Tenth  street  (going  northward)  near 
the  easterly  intersection  of  that  street  with  Olive  street, 
when  he  was  struck  and  killed  by  the  car.  The  negligence 
charged  against  defendant  was  (1)  running  its  car  at  a 
dangerous  rate  of  speed;  (2)  not  giving  any  proper  warn- 
ing of  its  approach  to  the  street  crossing.  The  answer  of 
the  defendant  denied  the  negligence  charged,  and  alleged 
that  the  injury  was  caused  solely  by  the  negligence  of  the 
deceased  himself. 

The  defendants'  various  assignments  of  error  may  all  be 
summed  up  under  two  general  heads:  First,  that  the  court 
erred  in  leaving  to  the  jury  the  question  whether  defend- 
ant gave  proper  warning  of  the  approach  of  the  car  by 
ringing  the  bell;  and,  second,  that  the  verdict  was  not 
justified  by  the  evidence.  The  undisputed  evidence  is  that 
the  car  either  stopped  or  ''slowed  up"  at  the  westerly 
intersection  of  Tenth  and  Olive  streets,  in  order  to  let  the 
conductor  alight  from  the  front  and  pass  to  the  rear  of 
the  car,  which  was  crowded  with  passengers.  We  are  of 
the  opinion  that  the  evidence  is  conclusive  that  the  bell 
was  rung  as  the  car  approached  the  westerly  line  of  Olive 
street ;  and,  if  this  had  been  the  only  fact  upon  which  the 
question  of  proper  warning  depended,  we  think  it  would 
have  been  error  for  the  court  to  leave  it  to  the  jury.  But 
a  careful  examination  of  the  evidence  satisfies  us  that  it 
was  a  question  for  the  jury  whether  any  warning  was  given 
when  or  after  the  car  again  started  up  to  cross  Olive  street; 
and,  if  the  jury  should  find  (as  they  might)  that  no  such 
warning  was  given,  then,  in  view  of  the  fact  that  thiswaa 
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a  much  frequented  street  crossing,  and  of  the  speed  at 
which  the  car  was  run,  and  other  circumstances  which 
might  be  mentioned,  it  was  also  a  question  for  them  to 
determine  whether  the  failure  to  give  such  warning  was 
aot  negligence.  We  also  think  that  there  was  evidence 
from  which  the  jury  might  have  found  that  the  car  crossed 
Olive  street,  and  approached  the  place  of  the  accident  at 
the  rate  of  at  least  eight  miles  an  hour.  Under  the  cir- 
ramstances,  we  think  it  was  a  question  for  the  jury  to 
letermine  whether  this  was  not  an  improper  and  unsafe 
rate  of  speed  at  a  frequented  street  crossing,  at  least 
frithout  giving  warning  to  pedestrians  of  the  approach  of 
the  car  at  or  after  starting  upon  the  opposite  side  of  the 
street.  Our  conclusion,  therefore,  is  that  the  question  of 
defendant's  negligence,  both  as  to  the  speed  of  the  car  and 
the  giving  of  proper  warning  of  its  approach,  was  properly 
left  to  the  jury. 

The  only  other  question  is  whether  the  evidence  conclu- 
Bively  established  contributory  negligence  on  the  part  of 
the  deceased,  who  was  a  lad  aged  11  years  and  7  months. 
There  is  undoubtedly  evidence  tending  quite  strongly  to 
prove  that  the  lad  was  somewhat  heedless,  as  is  often 
characteristic  of  boys  of  his  age.  If  he  had  been  an  adult, 
or  if  this  had  been  the  intersection  of  a  highway  and  an 
ordinary  steam  railway,  where  the  rule  of  ** looking  and 
listening"  obtains  under  ordinary  circumstances,  a  some- 
what different  case  would  be  presented.  But  less  is 
required  of  a  child  than  of  an  adult.  The  deceased  was 
only  responsible  for  the  exercise  of  such  a  degree  of  care 
as  could  reasonably  be  expected  from  one  of  his  age  and 
capacity.  Again,  the  degree  of  care  required  at  the  cross- 
ing of  a  highway  and  an  ordinary  steam  railroad  is  not,  in 
all  respects,  the  test  of  care  required  in  crossing  the  track 
of  a  street  railroad  on  a  public  street.  We  have  stated 
Ihe  reasons  for  the  distinction  in  Sfiea  t.  St.  I^aul  City 
Ity.  CO;  50  Minn.  395.     The   rule  that  one   approaching 
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a  railroad  crossing  upon  a  highway  must  look  up  and  down 
the  track  before  he  attmpts  to  cross  is  not  applicable,  as  a 
hard  and  fast  rule,  to  one  who  attempts  to  cross  a  stieet 
car  track  upon  a  public  street,  especially  at  a  street  cross- 
ing. Moreover,  the  deceased  might  have  been  led  into  a 
feeling  of  security  by  reason  of  the  absence  of  any  warning 
(as  the  jury  might  have  found)  that  the  car  had  again 
started  after  its  stop  on  the  opposite  side  of  the  street  It 
must  also  be  remembered  that  there  is  no  presumption 
that  the  boy  was  negligent;  on  the  contrary,  the  burden 
was  on  the  defendant  to  affirmatively  prove  it.  While  in 
some  respects  the  case  of  the  plaintiff  was  not  particularly 
strong,  yet  we  find  nothing  in  the  record  to  justify  us  in 
disturbing  the  verdict.     Order  affirmed. 


NOTB.— See  notes  to  Cincinnati  St.  By.  Co.  v.  Whitconib,  post. 


Omaha  Street  Railway  Company  v.  John  Duvall 

Nd)raska  Supreme  Court,  April  S,  ISO4. 

(^  Neb.  29.) 

Llectric  street  BAUiWAY.— Duty  to  traveleks. 

(Head  note  by  the  court): 
An  instruction  that  if  the  motorman  in  cliarge  of  a  street  oar  oonld,  Ifitto 
exercise  of  reasonable  care,  have  seen  the  plaintiif  in  lime  to  ha^^ 
checked  his  car  after  plaintiff's  horse  sprang  upon  the  track  and  before 
the  car  collided  with  plaintiff's  horse,  and  if  plaintiff  was  not  guilty  ^ 
negligence  which  contributed  to  his  injury,  then  the  defendant  wool^ 
be  liable,  held,  properly  given,  qualified,  as  it  was,  by  an  inunediat^T 
preceding  instruction  that  if  the  injury  resulted  from  sudden  fright  ^ 
plaintiff's  horse,  by  reason  of   which  said  horse  sprang  in  front  of  tb^ 
moving  car,  and  if  the  motorman,  in  the  exercise  of  reasonable  cftTe* 
could  not  have  checked  the  car  in  time  to  have  prevented  the  coUisioDi 
the  defendant  would  not  be  liable ;  these  alternatives  presenting,  as  tb^ 
did,  the  only  disputed  propositions  of  fact  involved. 
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led  to  the  liabilitj  of  street  railway  companies  whose  cars  are  pro- 
by  meaiiB  of  electricity,  the  following  instruction  was  proper : 
violation  of  any  statutory  or  valid  municipal  regulation  estab- 
for  the  purpose  of  protecting  persons  or  property  from  injury  is  of 
nifficient  to  prove  such  a  breach  of  duty  as  will  sustain  a  private 
.  for  negligence,  if  the  other  elements  of  actionable  negligence 
r.  Thus,  the  violation  of  statutes  or  ordinances  regulating  the 
of  vehicles,  horses,  or  trains,  or  street  cars,  is  such  a  breach  of 
m  may  be  made  the  foundation  of  an  action  by  any  person  belong- 
the  class  intended  to  be  protected  by  such  regulation,  provided  he 
dally  injured  thereby." 

ulway  companies  have  no  such  proprietary  interest  in  that  portion 
streets  upon  which  their  tracks  are  laid  as  limits  the  right  of  the 
il  public,  also,  to  use  the  same  territory  as  part  of  the  public 
ay.  Whether  an  injury  resulting  from  such  joint  use  is  attri- 
solely  to  the  negligence  of  the  railway  company,  or  is  wholly  or 
t  imputable  to  contributory  negligence  of  the  person  by  whom 
hsLb  been  sustained,  is  a  question  of  fact  to  be  determined  by  the 


EAL  by  defendant  below  from  judcrment  of  District 
Douglas  county.     Facts  stated  in  opinion. 

t  L.  Webster,  for  plaintiff  in  error. 

S.  Estdle,  Crow,  Johnson  <fc  Cooper,  contra. 

N,  C. :  This  action  was  begun  in  the  District  Court 
glas  county  by  the  defendant  in  error  for  the  recov- 
damages  alleged  to  have  been  inflicted  by  an  electric 
car  negligently  operated  by  the  agents  of  the  plaint- 
rror.  In  consequence  of  the  negligence  alleged,  the 
ant  in  error  averred  that  the  aforesaid  car  ran 
t  the  horse  on  which  he  was  riding,  in  the  streets 
city  of  Omaha,  with  such  force  as  to  tlirow  tlie 
ant  in  error  upon  the  pavement  with  such  violence 
produce  concussion  of  his  brain  and  spine,  whereby 
ilted  that  the  defendant  in  error  became  so  insane 
e  was,  of  necessity,  confined  in  the  insane  hospital 
I  State  from  some  time  in  March,  1890,  until  Juno 
mmediately  following.    There  were  other  averments 
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as  to  the  nature  and  extent  of  the  injuries  suffered,  which 
need  not  be  reviewed  at  length,  for  plaintiff  in  error,  u  his 
brief,  concedes  that  the  amount  of  damages  is  nut  in  ques- 
tion, provided  the  defendant  in  error  was  entitl^  to 
recover.  Issue  was  duly  joined  upon  the  averments  of  the 
petition,  and,  on  a  trial  had,  there  was  a  verdict  and 
judgment  for  $4,330.  There  was  evidence  introduced 
showing  that  on  March  19,  1890,  John  Duvall,  plaiotiffin 
the  District  Court,  was  riding  his  horse  northward  on  that 
portion  of  Twenty-fourth  street  which  lies  on  the  east  ode 
of,  and  along,  the  street  car  line  on  said  Twenty-fourth 
street,  at  about  the  intersection  of  that  street  with  Parker 
street,  when  plaintiff's  horse  became  suddenly  frightened, 
and  jumped  upon  the  nearest  track  of  the  defendant;  that 
on  the  further  track  there  was  moving  from  the  north  a 
train  of  the  defendant,  which  left  no  safe  way  of  escape  for 
plaintiff  but  by  moving  to  the  right  with  his  horse;  that, 
though  plaintiff's  horse  was  ordinarily  manageable,  at  this 
particular  time  he  refused  to  turn  to  the  right  and  leave 
the  street  railway  track  upon  which  he  had  jumped;  that 
there  was  then,  at  a  distance  of  about  one  hundred  and 
twenty-five  feet,  moving  towards  plaintiff  at  a  rate  of 
speed  of  about  twelve  miles  per  hour,  from  the  south,  along 
said  track  last  referred  to,  a  car  under  the  control  of  the 
employes  of  the  defendant,  by  whom,  with  ordinary  care, 
the  dangerous  situation  of  plaintiff  could  have  been  seen 
in  time  to  have  avoided  a  collision  with  him  and  his  horse. 
There  was  evidence,  also,  that  the  motorman  who  had 
control  of  the  movements  of  the  said  last  mentioned  car 
was,  at  the  particular  time  last  referred  to,  engaged  in 
noting  the  speed  of  a  bicycle  which  was  keeping  pace  with 
the  advance  of  the  said  car,  rather  than  keeping  a  lookout 
for  objects  upon  the  track  in  front  of  the  car  of  which  he 
had  management,  and  that  owing  to  his  said  inattention, 
and  the  great  speed  with  which  said  car  was  moving,  it 
res* -^ tod   that  the  said  car  struck  plaintiff's  horse,  and 
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taused  the  injury,   as  described  in  the   petition.     There 

was  introduced  in  evidence  an  ordinance  of  the  city  of 

Omaha  which  prohibited  the  running  of  street  cars  in  said 

city  at  a  speed  greater  than  eight  miles  per  hour.     There 

Was  suflScient  evidence  to  justify  a  finding  that  the  motor 

last  above  referred  to,  followed  by  a  trailer,  was  moving  at 

the  rate    of  twelve   miles   per  hour  when   the   accident 

happened,   and  there  was  evidence  to  justify  a  contrary 

conclusion.     The  same  observation   in   applicable  to  the 

daim  that  the  motorman  was  otherwise  engaged  than  in 

observing  whether  or  not  there  was  danger  ahead,  either 

to  the  cars  under  his  charge,  or  to  individuals  on  the  track 

in  front  of  him.     No  review  of  the  evidence  will  therefore 

be  necessary,   for  the  verdict  is  sufficiently  supported  by 

proofs  as  to  every  essential  to  sustain  a  recovery,  under 

the  rule  announced  in  Lincoln  v.  Oilman^  18   Neb.    114. 

The   consideration   of   this    case   is   therefore   limited   to 

such  questions  as  arise  upon  the  instructions  given  and 

refused. 

In  the  first  instruction  given  by  the  court,  the  question 
to  be  first  determined  by  the  jury  was  stated  to  bo  vvhether 
or  not  the  injury  of  which  complaint  was  made  was  tlie 
result  of  negligence  on  the  part  of  the  defendant,  its  agents 
or  employes.     In  respect  to  this  order  of  inquiry,  counsol 
for  plaintiff  in  error  insists  that,    logically,    the  inquiry 
fibould  have  been  first  as  to  the  question  of  contributory 
negligence  on  the  part  of  the  plaintiff,  and  that  then  would 
follow  the  consideration  of  the  question  of  negligence  on 
the  part  of  the  street  railway  company's   employes   and 
agents.     From    the   standpoint    of  corporations    of    this 
character,  the  relative  importance  of  contributory  negli- 
gence  as  defeating  a  recovery,   and   such   negligence   as 
would  entitle  to  a  recovery,   is  usually  insisted  upon  in 
this  order.     We  are  at  a  loss  to  conjecture  why  contribu- 
tory negligence,  as  a  question  of  fact,  should  be  considered 
as  of  more  importance  than  the  negligence  upon  which  the 
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recovery  is  sought  to  be  predicated.     It  seems  to  us  that 
the  order  prescribed  by  the  trial  court  for  the  consideratMO 
of  these  questions  was  the  more  logical,  for  if  plaintiff 
could  show  such  negligence  as  caused  his  injuries,  with- 
out thereby  disclosing  contributory  negligence  on  hiB  part, 
he  was  entitled  to  recover  {City  of  Lincoln  ▼.  Walker,  M 
Neb.  244),  and,  in  the  event  that  his  own  evidence  dia 
closed  no  neglijgrence  on  his  part,  he  was  not  bound  to  dis- 
prove  its  existence  (Oberf elder  v.  Doran^   26  Neb.  118). 
It  might   be,    in   the  trial  of  these  questions  of  fact,  that 
the  jury  wouli  find  that  plaintiff's  evidence  entitled  him 
to  avail  himself  of  the  above  rule,  from  which  it  might 
result  that  there  would  be  no  room  or  occasion  for  the  con- 
sideration of  the  question  of  contributory  negligence  od 
bis  own  part.     Possibly,  the  jury  might  not  have  been 
misled  if  the  trial  court  had  required  the  consideration  of 
these  questions  in  the  order  in  which  plaintiff  in  error 
insists  that  they  should  have  been  presented  to  the  jnrj. 
It  seems  to  us,  however,  that  the  more  natural  and  loi^ieal 
order  of  examination  was  as  given  by  the  instrucuon  of 
which  complaint  is  made. 

Plaintiff  in  error  argues  that  tho  fifth  instruction  given 
by  the  court  declared  the  street  niilway  company  liable  if 
the  motorman  could,  in  the  exercise  of  reasonable  caie, 
have  seen  the  plaintiff  in  time  to  have  checked  the  car 
after  plaintiff's  horse  sprang  upon  the  track.  The  unsub- 
stantial nature  of  this  criticism  is  best  exposed  by  quoting 
the  instruction  complained  of  conjunctively  with  that 
which  preceded  it,  the  connection  between  the  two  b^ing 
suggested  by  the  language  with  which  the  fifth  instruction 
began.     These  instructions  were  as  follows: 

*'(4)  If  you  find  from  the  testimony  that  theininrfto 
the  plaintiff  resulted  from  the  sudden  fright  of  plaintiff's 
horse,  from  which  he  sprang  in  front  of  the  moving  car, 
and  that  the  motorman  in  charge  of  the  car  could  not,  in 
the  exercise  of  reasonable  care,  have  checked  the  progress 
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;ar  in  time  to  have  prevpnted  the  collision  with 
Vb  horse,  then  and  in  that  case  the  defendant  could 
jhargpd  with  negligence,  and  would  not  be  liable 
injunes  to  the  plaintiff  in  this  action. 
If,  however,  you  find  from  the  testimony  that  the 
lan  in  charge  of  the  car  could,  in  the  exercise  of 
ble  care,  have  seen  the  plain tifif  in  time  to  have 
1  his  car  after  plaintiff's  horse  sprang  upon  the 
tnd  before  the  car  collided  with  his  horse,  and  that 
intiflF  was  not  himself  guilty  of  negligence  which 
uted  to  his  injury,  then  the  defendant  would  be 

nction  No.  1,  asked  by  the  plaintiflF,  and  given,  was 
following  language:  **The  violation  of  any  statu- 
valid  municipal  regulation  established  for  the  pur- 
f  protecting  persons  or  property  from  injury  is  of 
iflBcient  to  prove  such  a  breach  of  duty  as  will  sus- 
private  action  for  negligence,  if  the  other  elements 
enable  negligence  concur.  Thus,  the  violation  of 
:utes  or  ordinances  regulating  the  speed  of  vehicles, 

trains  or  street  cars  is  such  a  breach  of  duty  as 
3  made  the  foundation  of  an  action  by  any  person 
ng  to  the  class  intended  to  be  protected  by  such 
ion,  provided  he  is  specially  injured  thereby." 
istruction  will  be  considered  in  connection  with  the 
1  instruction  asked  by  the  defendant,  and  refused, 
was  in  the  following  language:  **The  jury  are 
t«d  that  it  was  the  duty  of  the  plaintiff  to  keep 
■  and  horse  out  of  the  way  of  the  approaching  train ; 
de  failed  in  that  duty,  and  allowed  his  horse  to  jump 
le  track,  immediately  in  front  of  the  north  bound 
md  in  such  clc.d  proximity  thereto  that  the  train 
lot  be  brought  to  a  stop,  by  the  use  of  proper  care, 
it  collided  with  him,  then  the  plaintiff  has  not  made 

case,andyour  verdict  should  be  for  the  defendant." 
it  railways  are  constructed  and  operated  on  public 
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highways  under  grants  of  that  right  by  municipal  corpoTi* 
tions.     The  grant  is  of  a  privilege  to  occupy  and  use  the« 
streets  in  conjunction  with,  and  not  to  the  exclusion  of» tin 
general  public.     It  is  therefore  but  right  that  the  city,  bj 
general  ordinance,  shall  provide  restrictions  and  regal*- 
tions  under  which  the  franchise  granted  must  be  exerciiei 
In  the  city  of  Ojnaha  the  ordinance  introduced  in  evidence 
prescribed  that  no  street  car  should  move  over  the  streeta 
at  a  greater  rate  of  speed  than  eight  miles  per  hour.    Tbk 
restriction  has  for  its  main  purpose  the  prevention  of  eoDii- 
ions   between    street   cars    and    individuals,    animals  at 
vehicles.     In  argument  it  was  insisted  on  behalf  of  the 
street  railway  company  that  the  defendant  was  not  a  skilled 
horseman.     There  has  never  been  any  requirement,  static 
tory  or  otherwise,  that  to  a  use  of  the  streets  acertwa 
degree  of  skill  in  the  management  of  horses  is  an  essentia 
prerequisite.     These  highways  are  for  the  use  of  the  gen-  ,: 
dral  public,  and  their  use  by  street  railway  companies  u 
tolerated,  not  for  the  purpose  of  encouraging  monopolies, 
but  to  facilitate  travel  by  improved  methods  of  locomotion. 
The  street  railway  companies  obtain  no   exclusive  pro- 
prietary rights  in  the  streets  by  the  franchises  granted 
them.     They  only  secure  thereby  the  privilege  of  travers- 
ing the  streets  with  such  natural  or  mechanical  means  of 
propulsion  as  shall  best  subserve  the  interests  of  their 
patrons.     The  appropriation  of  the  streets  for  any  other 
purpose  would  be  foreign  to  the  use  to  which  they  were 
dedicated,    and  could   not  be  sanctioned    by    municipal 
authority.    If,  therefore,  the  privilege  granted  is  exercised 
in  a  manner  forbidden  by  ordinances  enacted  for  the  safety 
of  the  general  public,  and  injuries  result,  these  facts  afford 
reasonable  grounds  for  inferring  negligence  prejudicial  to 
the  rights  of  those  in  whose  interests,  and  for  whose  pro- 
tection, such  municipal  regulations  were  adopted.    (See 
Mueller  v.  Milwaukee  Street  R.  Co.  (Wis. ),  56  N.  W.  Rep. 
914,  and  cases  cited.)      These  principles  were  embodied 
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n    instruction   No.    1   requested   by  plaintiff,     and   that 
Qstruction    was    thorefore    properly     given.       To    have 
istructed  as  was  requested  in    the   seventh   instruction 
sked  by  the  defendant,   would  have  been  little,  if  any- 
ling,  short  of  an  outra^^e.     This  instruction  opened  with 
le  proposition  that  ''it  was  the  duty  of  the  plaintiff  to 
eep  himself  and  his  horse  out  of  the  way  of  an  approach- 
ig  train/'  etc.     This  instruction  assumes  that  the  street 
ailway  company  was  the  owner,  and  entitled  to  the  exclu- 
iTe  use,  of  such  portions  of  the  street  as  were  occupied  by 
ts  railway   tracks.      While  street   cars   were  drawn   by 
nimals,  there  was  something  of  a  chance  for  the  occupant 
f  a  vehicle  dependent  on  like  means  of  locomotion,  and 
he  danger  of  injury  by  collision  was  much  less  than  at 
iresent.     In  the  propulsion  of  street  cars,  however,  such 
id  varies  have  been  made  that  the  use  of  horse  power  is 
practically  obsolete.     Instead,  there  have  been  substituted 
he  most  powerful  agencies  known,   and  either  steam,  by 
Denns  of  cables  or  directly  applied,  or  electricity,  gives 
peed  and  irresistibility  to  the  progress  of  modern  street 
ars.     In  the  ordinance  to  which  reference  has  been  made, 
he  right  to  move  at  the  rate  of  eight  miles  per  hour  along 
he  crowded  thoroughfares  of  a  populous  city  is  accorded 
0    thoso    powerfully  equipped   and   dangerous   vehicles. 
)ucb  a  rate  of  speed  was  impossible  to  horse  cars.     It  is 
low  the  ordinary  rate  fixed — very  liable,  at  any  time,  to 
)e  transcended  at  the  pleasure  of  an  irresponsible  motor- 
aan.     In  the  management  of  these  powerful   agencies, 
here  is  a  subserviency  to  the  will  of  the  agent  in  charge 
f  the  car,  which,  in  the  nature  of  things,  could  not  exist 
rhen  horses  were  the  necessary  means  of  propulsion.    The 
iublic  must  depend  almost  entirely  upon   the   watchful 
are  of  the  motorman,  and  his  absolute  control  of  the  ma- 
hinery  by  which  his  car  is  impelled  forward,  as  measur- 
ng  the  ability  of  these  public  vehicles  to  avoid  the  iuflic- 
ion  of  injury.     There  is    great    reason,    therefore,    for 
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requiring  the  exercise  of  the  utmost  skill  and  watchfulnett 
on  the  part  of  this  agent,  as  well  as  of  other  employes  o( 
street  railway  companies,  to  avoid  collision  witk 
individuals  equally  entitled  to  the  use  of  these  public  hi^ 
ways.  The  change  which  we  have  noted  in  the  methodi 
of  propulsion  of  street  cars,  and  the  dangers  incident 
hereto,  constitute  a  powerful  argument  for  the  rtriel 
application  and  enforcement  of  the  principles  which  han 
been  recognized  as  measuring  the  liability  of  street  railwiy 
companies  in  Omaha  SL  Ry.  Co.  v.  Craig,  39  Neb.  601,  filed 
at  this  term,  and  in  Lincoln  Rapid  Transit  Co.  v.  Nid^ 
37  Neb.  332. 

The  judgment  of  the  District  Court  is  aflSrmud. 

Affirmed. 


Note.— See  notes  to  Cfincinnati  St  Ry.  Co.,  t.  WhUeamb,  pott 


Cbcelia  Connelly  v.  Trenton  Passbngbb  Rahwat 

Company,  Consolidated. 

New  Jersey  Court  of  Errors  and  AppecUs,  June  18, 1S94, 

ELECTBIC  8TEBT  BAm^AT.— INJUBY  TO  TBAVELKB.  —  CONTBlBUfOtT 

NEGUGENCE. 

(Head  note  by  the  court): 

The  measure  of  duty  for  a  pedestrian  who  orosses  B  pabUo  highwaj  ta* 
versed  by  surface  cars  propelled  by  electricity  is  to  use  auch  preotntios 
and  care  for  his  safety  as  a  reasonably  prudent  man  would  use  ander  tkt 
circumstances.  If  other  vehicles  threaten  his  safety,  or  if  his  atteotioB 
is  distracted  by  the  apparent  imminence  of  danger  from  other  aoaroeii 
he  must  act  with  ordinary  prudence,  with  reference  not  to  aa/  OM 
source  of  danger,  as  paramount,  but  with  reference  to  the  gnmpoC 
circumstances  that  make  up  the  situation  by  which  he  ia  oonfronted. 

How  a  prudent  man  would  act  m  the  face  of  concurrent  and  distnctiol 
dangers  must  in  the  nature  of  things  be  a  question  of  fact  for  Ihi 
jury.    ♦    ♦    ♦ 

<yase  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type.  Mwtf* 
Puss,  Ry,  Co.  y.  Block,  voh  4,  p.  523 
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Appeal  by  plaintiff  below  from  judgment  of  Supreme 
Court.     Facta  stated  in  opinion. 

/.  H.  Baekes,  for  plaintiff  in  error. 
/.  BtAchanan,  for  defendant  in  error. 

Oabrison,  J. :  This  is  a  suit  for  damages  for  personal 
injuries.  The  plaintiff  was  a  pedestrian  on  Clinton  street, 
in  the  city  of  Trenton.  While  in  the  act  of  crossing  the 
tracks  of  the  defendant  company  on  that  highway,  she  was 
struck  by  one  of  its  cars,  propelled  by  electricity.  After 
the  plaintiff  and  some  of  her  witnesses  had  testified,  the 
question  was  asked  by  the  trial  judge,  ''Is  there  any  other 
testimony  which  will  vary  the  testimony  now  in  on  this 
point  ?''  which  being  answered  in  the  negative,  the  court 
proceeded  to  dispose  of  the  question  of  contributory  negli 
gence,  using  this  language:  ''Then  I  will,  for  the  pur- 
pose of  this  case,  put  on  record  that  there  is  other  testi- 
mony which  the  plaintiffs  are  prepared  to  offer  in  corrob- 
oration of  what  has  already  been  given  in  reference  to  the 
accident,  and  also  testimony  in  reference  to  the  damages, 
and  then  I  will  hear  counsel  for  the  defendant  on  a  motion 
for  a  nonsuit  on  the  ground  of  contributory  negligence, 
and  hear  what  both  sides  have  to  say." 

Counsel  for  the  plaintiff  then  said:  *'I  omitted  to  prove 
the  approximate  loss  of  time  in  stops.  I  want  to  prove 
fifteen  minutes'  loss  of  time,  in  order  to  bring  it  down  to 
thirty-nine  minutes,  to  justify  the  forty-eight  seconds  on 
the  map.  Fifteen  minutes  is  used  up  in  taking  on  and 
leaving  off  passengers." 

To  which  the  court  replied: 

''I  will  hear  the  motion  to  nonsuit  on  the  ground  of  con- 
tributory negligence." 

After  argument  the  case  was  disposed  of  in  these  words, 
I"  order  a  nonsuit  on  the  ground  that  it  was  the  duty  of 
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the  plaintiff,  in  the  position  she  was  on  that  track,  to  ban 
looked  to  see  if  this  motor  car  was  coming.  Having  failed 
to  do  it,  she  is  guilty  of  contributory  negligence,  and  then- 
fore  cannot  recover." 

From  this  colloquy  between  court  and  counsel,  as  well 
as  from  the  circumstances  that  the  argument  on  the  noi^ 
suit  was  brought  on  before  the  plaintiff  had  closed  her 
case,  the  only  ground  upon  which  the  ruling  can  rest  ii 
that  of  the  plaintiff's  contributory  negligence.  Apart  from 
the  circumstances  detailed,  there  was  in  the  case,  as  it 
stoodj  competent  testimony  from  which  the  negligence  <rf 
the  defendant  might  have  been  found  by  the  jury.  Thus, 
there  was  evidence  that  the  car  was  running  as  fast  as  il 
could,  with  its  warning  gong  not  in  working  order.  The 
fact  that  the  motorman  ran  his  car  onto  a  person  standing 
on  the  track,  in  the  situation  in  which  the  plaintiff  testi- 
fies that  she  was,  is  also  competent  proof  upon  the  ques- 
tion of  ordinary  care  in  the  use  of  a  public  highway.  I 
shall  assume  that  the  only  question  in  the  case  is  whether 
the  plaintiff  was,  upon  her  own  showing,  guilty  of  con- 
tributory negligence. 

The  facts  actually  or  inferentially  before  the  court  were 

these:     The  plaintiff,  a  middle-agea  woman,  carrying  a 

number   of  bundles,  started  to  cross  Clinton  street,  in  the 

daytime,  at  a  public  crossing  nearly  opposite  to  the  point 

at  which  Jefferson  street  opens  into  it.      To  the  left  the 

viev\  of  the  street  was  open  to  her  as  far  as  Perry  street, 

around  the  corner  of  which,  afterwards,  came  the  car  thai 

struck  her.     Before  starting  to  cross,  she  looked  in  both 

directions,  and  could  see  to  the  left  as  far  as  this  turn  in 

the  railway.     No  car  was  in  sight.    To  the  right  she  saw  a 

heavy  wagon  coming  from  the  bridge,  a  hundred  feet  off. 

She   started  to  cross  ahead  of  this  team,   when  a  light 

wagon  driven  from  the  opposite  direction  crossed  Clinton 

street,  in  front  of  her,  coming  so  close,  before  she  realixed 

it,  that  she  was  stopped  by  it.      At  this  juncture  the  pro- 


ctea  ner  attention,  ana  at  sucn  a  rate  or  speea  mat 
ilieved  it  would  run  over  her.  The  light  wagon  then 
1  on  towards  the  right,  from  which  direction  the 
wagon  was  coming.  The  plaintiff  now  attempted 
as  in  advance  of  the  heavy  team,  whose  racket  was 
;ing  her  attention,  without  looking  again  to  the  left, 
I,  had  she  looked,  she  would  have  seen  the  trolley  car 
aching,  which  had  come  in  sight  since  she  first  looked. 
car  was  coming  at  a  considerable  rate  of  speed,  and 
istomary  signal  was  not  given,  because,  for  some  rea- 
the  gong  would  not  work.  Under  these  circum- 
»y  the  plaintiff  was  nonsuited  because  she  failed  to 
o  the  left  before  attempting  to  cross  the  tracks  of  the 
lant. 

8  disposition  of  the  case  placed  upon  the  plaintiff  a 
learly,  if  not  exactly,  like  that  imposed  on  persons 
ig  a  highway  where  it  is  crossed  at  grade  by  a  rail- 
)perated  by  steam  power.  The  recent  case  of  New- 
?ass.  Railway  Co.  t.  Block  (decided  in  this  court), 
Ives  such  a  proposition,  and  gives,  in  comprehensive 
the  reasons  for  the  distinction.  The  correct  rule  de- 
le from  that  case,  and  from  the  general  principles  of 
iTolved,  is  that  the  measure  of  duty  for  a  pedestrian 
crosses  a  public  highway  traversed  by  surface  cars 
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of  attention  reasonably  attributable  to  their  presence  and 
behavior.      To  say  that  under  all  circumstances  the  legal 
duty  of  the  traveler  is  to  exercise  the   fullest  measure  of 
care   to   look   out  for  and   avoid   one   species  of  vehicle 
alone^  or  chiefly,    is   to   clothe   that    vehicle  and  others 
of  its   class^  with  privileges  not  only  greater  in  degree, 
but    different    in    kind,    from    all   others   that    may  be 
lawfully  using  the  surface  of  the  public  highway.    Such 
privileges  are,  by  virtue  of  legislative  grant,  possessed  by 
railroads  operated  by  steam,  but  have  not  been,  so  far  ti 
has  been  made  to  appear,  extended  to  railways  of  the  clasi 
to  which  the  defendant  belongs.     Its  car,  while  running 
on  the  streets  of  a  city,  is  simply  one  vehicle  more  using 
the  public  highway.     Whatever  peculiarity  it  exhibits  by 
virtue  of  its  inability  to  deviate  from  its  tracks,  its  custom- 
ary  rate  of  speed,  and  the  like,  are  circumstances  that  a 
prudent  man  would  take  into  consideration,  in  common 
with  all  others  that  were  at  the  same  time  forced  upon  hii 
attention.     If  other  vehicles    threaten  his  safety,  or  if  his 
attention    is    engrossed    or    distracted    by    the  apparent 
imminence  of  danger  from  other  sources,  he  must  act  with 
ordinary  prudence,  with  reference,  not  to  any  one  source  of 
danger,  as  paramount,  but  with  reference  to  the  group  of 
circumstances  that  make  up  the  situation  by  which  he  is 
confronted.     How  a  prudent  man  would  act  in  the  face  of 
concurrent  and  distracting  dangers  must,  in  the  nature  of 
things,  be  a  question  of  fact,  to  be  passed  upon   by  the 
jury,  and  not  a  question  of  law,  upon  which  the  court  may 
order  a  nonsuit,  or  direct  a  verdict.     When,  therefore,  the 
testimony  is  competent  to  prove  that,  while  in  the  act  of 
crossing  a  public  highway,  the  plaintiff  encountered  the 
apparent  necessity  of  avoiding  danger  from  one  or  more 
sources  other  than  those  to  which  she  was  exposed  by  th^ 
electric  cars  there  operated,  the  question  whether,  under^ 
all  the  circumstances,  she  acted  as  a  prudent  person  would 
act,  must  be  submitted   to  the  jury. 
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In  the  case  before  us,  we  think  that  the  plaintiff's  case 
exhibited  such  a  situation.  It  was  error,  therefore,  in  the 
trial  court,  to  direct  a  nonsuit. 

There  must  be  a  venire  de  novo. 


Non.~8ee  notes  to  Cincinnati  8t,  JRy,  Co.  v.  Whitcomb,  pott. 


HxNBT  Winter,  Appellant,   v.   The   Crosstown   Street 
Railway  Company  op  Buffalo,  Respondent. 

Superior  Court  of  Buffalo,  Oeneral  Term,  May,  1894, 

(8  Misc.  362.) 

EiacrBio  street  railway.— Contributory  neguoence. 

For  one  familiar  with  the  street  and  with  the  operation  of  an  electric 
railway  in  it  to  drive  for  a  long  distance  in  the  track  on  such  railway, 
meeting  many  oars  upon  the  parallel  track,  but  neither  looking  nor 
listening  for  oars  approaching  from  behind,  held,  to  be  contributory 
n^:ligenoe  as  matter  of  law. 

Appeal  from  an  order  denying  plaintiff's  motion  for  a 
new  trial  made  upon  the  minutes  of  the  court* 

J^.  R.  March,  for  appellant. 
Porter  Norton,  for  respondent. 

Hatch,  J. :  .  .  .  The  record  shows  that  plaintiff 
was  driving  upon  the  tracks  of  a  surface  railroad,  laid  in 
one  of  the  public  streets  of  the  city,  with  a  horse  and 
wagon.  The  motive  power  of  the  cars  operated  on  the 
track  was  electricity.  Plaintiff  was  familiar  with  the 
street  and  had  seen  the  cars  operated  thereon;  he  had 
driven  in  the  track  nearly  half  a  mile,  had  met  some  cars, 
but  had  made  no  observation  in  the  rear  to  see  if  any 
were  approaching  until  he  heard  the  bell  ring,  when  he 
looked  and  saw   the  car  approaching  him   about   thirty 
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yards  away.     He  then  tried  to  get  out  of  the  track,  but 
the  car  struck  the  wagon  before  it  cleared  the  track,  inflict- 
ing injury.     The  bell  upon  the  car  had  been  rung  several 
times,   and  when  it  crossed  a  street  some  distance  from 
where  plaintiff  was  injured  the  bell   was  rung  loudly  and 
could  have  been  heard  for  a  distance  much  farther  than 
plaintiff  was  then  away ;  he   did  not  seem  to  hear  it,  and 
made  no  effort  to  leave  the  track  or  get  out  of  the  way.  It 
does  not  appear  that  the  car  was  run  faster  than  such  can 
are  ordinarily  operated  upon  this  street,  or  but  that  the 
motorman  was  competent  to  perform  his  duties.     All  that 
appears  is  that  the  motorman  made  no  special  effort  to 
stop  the  car;  that  he  commenced  to  stop  the  car  when 
within  five  or  six  yards   of  the  wagon,  but  did  not  stop, 
and  caught  the  wagon   on  the  edge  of  the  box.     It  maybe 
that    enough    can    be  spelled  out   from   the  evidence  to 
present   a  case    for    submission    to    the   jury    respecting 
defendant's   negligence.     The   question  is  different  with 
regard  to  plaintiff's  negligence.     It  is  not  claimed  but  that 
if  he  had  looked  behind,  the  only  point  from  which  danger 
was   to  be  apprehended,    he   could   have   discovered  the 
approach  of  the  car  in  abundant  time  to  have  placed  himself 
in  a  safe   position;  had  he  given  that  attention  to  his  sur- 
roundings which  the  law  requires,   he  would  have  been 
apprised  by  the  signal  given  by  the  bell  that  a  car  was 
approaching  in  time  to  remove  himself  from  the  track. 
These  things  he  was  required  to  do,  and  failing  in  thi^ 
observance,  he  was  guilty  of  negligence.      Adolph  v.  Cef^ 
Park,   etc.,  R  R.  Co,,  76  N.  Y.  538;   Ward  v.  Electric  Ram^ 
way,  43  N.  Y.  St.  Repr.  84. 

The  order  appealed  from  is  afGirmed,  with  costs. 
Titus,  Ch.  J.,  concurs. 
Order  aflBrmed,  with  costs. 


NoTB.—  See  notes  to  Cincinnati  St  Ry.  Co,  ▼.  Whiteomb,  jMMt 
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Thomas  F.  Dowd,  as  Administrator,  Appellant,  v.  The 
Brooklyn  Heights  Railroad  Company,  Respondent. 

City  Court  of  Brooklyn,  N.  F.,  Oeneral  Term,  June,  1894, 

(9  Miac.  279.) 
Electric  street  railway.— Duty  to  child. 

Ibr  a  child  eight  yean  old,  though  eui  Juris,  to  start  to  cross  the  track  of 
an  electric  street  railway  when  an  advancing  car  was  fifty  feet  away, 
heU  not  contributory  negligence  as  matter  of  iaw. 

A  molcnnan  having  run  his  car  said  distance  of  fifty  feet  in  a  city  street 
without  paying  any  attention  to  what  was  in  front,  though  it  was  broad 
daylight  and  there  was  nothing  to  obstruct  his  view ;  as  a  result  of 
which  he  ran  over  and  killed  a  boy,  held,  that  the  negligence  of  the 
railway  company  was  prima  fade  established,  and  a  nonsuit  was 
improper. 

Appeal  from  judgment  of  nonsuit. 

Tredwell  &  Catlin,  for  appellant. 

Morris  &  Whitehouse,  for  respondent. 

Van  Wyck,  J. :  This   is    an  appeal  from  a  judgment  of 

Qonsuit.     This  action  was  brought  to  recover  damages  for 

the   death  of  plaintiff's   child,    who,    it   is   alleged,    was 

killed,  at  the  age  of  eight  years,  through  the  negligence  of 

the  motorman  of  one   of  defendant's  trolley  cars.     The 

motion   to  dismiss   the  complaint  was   made,    when   the 

plaintiff  rested  his  case,  upon  the  grounds  that  defendant 

'was   not  negligent  and  deceased  was  negligent.     Was  it 

error  to  grant  this  motion,  we  are  called  upon  to  answer. 

There    is  evidence   which   the    jury   was    justified  in 

believing,  and  from  which  it  can  be  fairly  inferred,   that 

on  July  23,  1893,   Charles  Dowd,   an  eight-year-old  boy, 
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was  on   the  east  side  of  Court  street,  Brooklyn,  standing 
eleven  feet  from  the  down  track,  when  he  started  to  run 
directly  towards  this  track  to  cross  same,  at  which  instant 
the  down  car  was  fifty  feet  from  the  point   on  this  track  at 
which  he  was  about  to  cross,  coming  towards  him  at  the 
'"usual  pretty  fast"  speed  of  the  trolleys,  which  was  no; 
slaokeued  till  the  car  struck  and  killed  the  boy  when  he 
had  almost  passed  safely  over,  for  with  another  step  of 
about  two  feet  he  would  have  cleared  the  track;  that  the 
motorman,  though  it  was  bright  daylight,  with  nothing  to 
obstruct  his  view,  did  not  see  the  boy  and  did  not  even 
look   forward,    but  constantly  kept   his  eyes   turned  in 
another    direction   during  the  whole    time  the  car  was 
passing  over  a  space  of  fifty  feet  or  more  in  its  approach 
to  the  point  of  collision ;  that  the  motorman's  failure  to 
Gee  the  boy  and  to  slacken  or  to  stop  his  car  until  the 
collision,  when  he  stopped  it  in  about  ten  feet,  was  through 
his  inattention  to  what  was  in  front  of  him  and  near  hifi 
track ;  thai  his  mind  was  so  riveted  upon  something  else 
than  his  duties,  or  so  wandering,  with  no  thought  of  his 
surroundings,  that  he  did  not  apparently  pay  any  attention 
to   the  conditions  in  his  front,  and  failed  to  recognize  or 
respond  to  the  usual  signal  with  the  uplifted  hand  to  stop 
for  a  passenger  given  by  the  witness  Blumson. 

Negligence  is  a  failure  to  exercise  that  degree  of  care 
which  persons  of  ordinary  experience  and  prudence  would 
or  ought  to  exercise  under  similar  circumstances. 
Ordinary  care  exacts  greater  or  less  alertness  according 
to  the  dangers  which  the  exigencies  of  the  surrounding^ 
would  demand  from  persons  of  ordinary  experience  andC 
prudence.  Certainly  the  diligence  of  a  motorman  pro- 
pelling a  car  along  a  country  road,  seldom  frequented  by 
children  or  adults,  would  be  slight  compared  with  that  of 
a  motorman  driving  his  car  through  the  crowded  streets 
of  a  large  city,  with  the  usual  percentage  of  children  who 
constantly  cross  the  roadways  from  sidewalk  to  sidewalk 
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while  going  to  and  from  school,  church,  on  errands  for 
parents  or  recreating  in  play.  Such  use  of  the  streets  by 
children  is  not  wrongful,  and  it  is  not,  per  se,  negligence 
for  a  parent  to  permit  even  a  non  sui  juris  child  to  play 
upon  the  street.  Kunz  v.  City  of  Troy,  104  N.  Y.  344; 
McGuire  v.  LoamiSy  91  id.  303.  This  child  Charles  Dowd 
vras  between  eight  and  nine  years  old,  and  had  been 
going  to  school  several  years,  and  was  possessed  of  the 
usual  brightness  of  a  child  of  that  age.  Assuming  him  to 
bave  been  sui  juris,  still  he  must  be  judged  according  to 
his  maturity,  for  the  law  but  expressed  the  judgment  oi 
the  common  sense  of  the  people  when  it  declared  that 
greater  circumspection  will  not  be  exacted  of  a  child  than 
that  which  his  tender  years  afford.  It  would  be  an 
invasion  of  this  most  reasonable  rule  to  hold,  as  a  question 
of  law,  that  this  child  was  negligent,  when  he,  standing 
near  the  track,  and  seeing  a  car  fifty  feet  away,  followed 
perhaps  the  dictates  of  his  best  judgment  in  believing  that 
he  could  with  all  safety  easily  cross  over  before  it  reached 
bim.  Maybe  his  want  of  maturity  led  him  to  misjudge 
the  relative  rapidity  of  his  own  and  the  car's  speed.  We 
are  satisfied  that  the  question  of  contributory  negligence, 
assuming  the  child  to  have  been  sui  juris,  was  for  the  jury 
and  not  for  the  court.  McGovern  v.  N.  Y.  C.  &  H,  R,  R. 
R.  Co.,  67  N.  Y.  418,  421;  Moebus  v.  Herrmann,  108  id. 
349;  Kunz  v.  City  of  Troy,  104  id.  344,  351. 

The  Court  of  Appeals  has  often  declared,  in  one  form  or 
mother,  that  drivers  of  vehicles  must  appreciate  the  fact 
:hat  foot  travelers  frequently  cross  the  streets,  and  that 
^his  devolves  upon  them  the  duty  of  being  watchful  and 
looking  out  for  such  travelers  for  the  purpose  of  avoiding 
a  collision.  Murphy  v.  Orr,  96  N.  Y.  14,  16;  Moebus  v. 
Herrman,  108  id.  353.  The  testimony  in  this  case  would 
sustain  a  finding,  which  would  be  the  most  charitable 
view  of  it,  that  the  motorman,  through  inattention,  was 
neither    watchful   nor    careful    in  his    outlook    for  foot 
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travelers  on  this  occasion,  and  that  if  he  had  been,  be 
would  have  discovered  the  dangerous  position  of  ihi 
deceased  boy  in  time  to  have  saved  him  from  injury  by 
stopping  or  slowing  up  the  car,  and  on  the  other  hand,  if 
he  did  see  the  boy  within  a  few  feet  of  the  track  mnning 
directly  towards  it  to  cross  the  same,  a  finding  that  he 
should  have  anticipated  the  child's  dangerous  position,  and 
could  have  avoided  the  collision  by  reasonable  care  in  cattisg 
off  his  power  and  applying  his  brake,  and  that  he  failed  to  do 
so.  There  was  &  prima  facie  case  on  defendant's  neg- 
ligence, which  should  have  been  submitted  to  the  joiy. 
Stone  V.  Dry  Dock  R.  R.  Co.,  115  N.  Y.  104;  MawnY.  The 
A.  A.  R.  R.  Co.,  4  Misc.  Rep.  291;  Thurber  v.  Harlm 
Bridge,  M.  &  F.  R.  R.  Co.,  60  id.  326,  329;  Moebus  v.  Herr- 
mann, 108  id,  349;  Murphy  v.  Orr,  96  id.  14;  Keauin^, 
Brooklyn  City  R.  R.  Co.,  8  Misc.  Rep.  601. 

The  judgment  and  order  herein  must  be  reversed  asd 
new  trial  ordered,  with  costs   to  abide  the  event. 

Osborne,  J.,  concurs. 

Judgment  and  order  reversed  and  new  trial  ordered, 
with  costs  to  abide  event. 


Note.— This   case   is   cited  in    the  following  cases.  po«l:    firnof^^ 
Brooklyn  City,  etc.,  R.  Co.;  Jozies  v.  Brooklyn  Heights  R.  Co. 
See  notes  to  Cincinnati  St.  By,  Co.  ▼.  Whitoomb,  post. 


Isaac  M.  Van  Patten  v.  Schenectady  Street  Railw^^ 

Company. 

N,  Y.  Supreme  Court,  Gen.  Term,  Third  Dept,  S^.,  1S94, 

(80  Hun,  494.) 
Injury  by  electric  car.— Negligence  and  oontributort  keougbn^ 

A  trolley  car  moving  four  or  five  miles  an  hour  struck  plaintilTs  ho^ 
and  wagon  while  crossing  the  track.    Several  witnesses  testified  tbi^^ 
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gong  was  sounded,  and  this  was  rebutted  only  to  the  extent  that 
fklaintiff  did  not  hear  it.  HM,  that  a  verdict  for  the  plaintiff  was  not 
warranted. 
Hie  Caot  that  near  the  track  plaintiff'^  view  up  the  track  was  cut  off  by  a 
building,  called  upon  him  for  greater  caution;  and  it  appearing  that 
for  a  distance  of  two  hundred  feet  he  must,  if  he  had  looked,  seen  the 
approaching  car  in  time  to  have  stopped  his  horse,  held,  that  his  failure  to 
look  was  contributory  negligence,  which  barred  recovery. 

Appeal  by  defendant  from  judgment  of  County  Court 
of  Schenectady  county,  and  from  an  order  denying  motion 
for  a  new  trial  upon  the  minutes. 

De  Remer  &  Angle,  for  the  appellant. 

John  D.  Miller,  for  the  respondent. 

Matham,  p.  J. :  The  plaintiflF  while  crossing  the  rail- 
road track  of  the  defendant's  railroad,  with  his  horse  and 
wagon,  was  hit  by  a  motor  car  and  sustained  injury  to 
himself,  his  horse  and  wagon,  harness  and  servant,  who 
was  riding  with  him,  for  which  he  brought  this  action. 

The  action  was  prosecuted  upon  the  theory  that  the 
injury  was  produced  by  the  negligence  of  the  defendant's 
servants  in  running  the  motor.  The  defendant  denies  any 
negligence  on  its  part,  and  alleges  the  contributory  negli- 
gence of  the  plaintiff. 

The  track  of  the  defendant's  railroad  runs  up  Kruise 
avenue  to  the  intersection  of  that  street  with  Campbell 
avenue,  when  the  track  curves  into  and  extends  up  the 
latter  avenue. 

On  Kruise  avenue  there  are  two  wagon  tracks,  one  on 
either  side  of  the  railroad  track.  On  the  evening  of  the 
accident  the  plaintiff  was,  at  about  half-past  eight  o'clock, 
<lriving  up  Kruise  avenue  on  the  right  hand  side  of  the 
railroad,  and  at  the  curve  of  the  railroad  track,  at  the 
Junction  of  these  two  avenues,  the  plaintiff,  while  attempt- 
^S  to  cross  the  railroad  track,  was  struck  by  a  motor  and 
^^JUred. 
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Two  grounds  of  negligence  are  charged  by  the  plaintiff 
against  the  defendant: 

First.  The  rate  of  speed  at  which  the  motor  was  running 
at  the  time  of  the  collision. 

Second.  The  failure  to  give  proper  warnings  and  signals 
at  the  crossing  at  which  the  plaintifif  was  hit. 

The  evidence  does  not  disclose  that  the  motor  in  question 
was  running  at  an  unusual,  excessive  or  dangerous  rate  of 
speed ;  upon  the  whole  evidence  not  to  exceed  four  or  fifs 
miles    an    hour.     Nor    does    a    fair    construction  of  tbe 
evidence  justify  the  finding  that  the  defendant  was  guilty 
of    negligence    in    not    giving    suitable    warning  of  tha 
approaching  of  the  motor  to   the  junction  of  Kruise  and 
Campbell    avenues.     There    seems    to    be    no    statutory 
requirement  that  the  defendant  shall  give  a  warning,  or 
maintain  a  flagman  at  that  point.    At  the  same  time  itwts 
doubtless  the  duty  of  the  defendant  to  use  all  the  care  and 
caution  that  a  proper  regard  for  the  safety  of  the  traveler 
on  the  public  highway  would  require,  consistent  with  the 
proper   enjoyment   by  the  defendant  of  its  franchise,  and 
the  right  to  successfully  operate  its  road.     It  is  true  thai 
the  plaintiff  testifies  that  he  heard  no  bell  sounded  on  the 
approaching  motor.     But  the  defendant  proves  by  several 
witnesses  that  a  gong  was  sounded  on  the  car  from  above  the 
junction  on  Campbell  avenue  until  the  time  of  the  collision. 

This  is  established  by  the  positive  affirmative  evidence, 
and  if  untrue,  the  witnesses  who  testified  to  it  must  baTO 
committed  deliberate  perjury,  while  the  evidence  of  the 
plaintiff,  that  he  heard  no  bell,  is  ef  a  negative  character, 
and  admits  of  tlie  construction  that  the  bell  migtit  have 
been  sounded  and  he  not  have  heard  it,  without  charging 
him  with  intentional  or  wilful  falsehood. 

Under  such  circumstances,  we  do  not  think  the  evidence 
justified  the  finding  by  the  jury  that  the  defendant  was 
guilty  of  negligence  in  running  its  motor,  for  which  it  can  be 
held  liable.     But  if  that  was  such  a  disputed  question  of 
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•ct  that  this  court  should  not,  on  appeal,  interfere  with 
le  verdict  of  the  jury,  still  we  think  that  the  plaintiff 
iled  to  prove  freedom  from  contributory  negligence, 
e  was  familiar  with  this  crossing.  The  railroad  track 
is  visible  for  a  suf&cient  distance  up  Campbell  avenue 
)m  the  crossing  to  have  enabled  the  plaintiff  to  have 
en  the  approaching  motor  before  the  collision,  if  he  had 
)ked  and  listened. 

It  is  true  that  at  the  immediate  point  of  crossing  there 
ks  a  building  which  hid  the  railroad  track  from  one 
ssing  up  Kruise  avenue,  but  that  fact  called  upon  the 
iintiff  for  greater  caution,  and  seemed  to  make  it  his 
ty  to  have  looked  up  Campbell  avenue  when  he  was  in 
position  to  have  done  so,  for  a  distance  of  200  feet  before 
iching  the  White  House,  and  if  he  had  done  so  he 
J8t  have  seen  the  approaching  motor  in  time  to  have 
)pped  his  horse,  which  was  on  a  slow  walk  and  could 
sily  have  been  controlled,  and  thus  the  accident  averted. 
The  principles  which  govern  this  class  of  cases  are  too 
miliar  to  require  citation  of  authorities. 
The  plaintiff  must  prove  negligence  on  the  part  of  the 
fendant,  and  freedom  from  contributory  negligence  on 
s  own  part. 

Upon  the  evidence  in  this  case  we  think  he  failed  in 
)th  particulars,  and  that  the  learned  judge  erred  in  deny- 
ig  the  motion  of  the  defendant  to  dismiss  the  complaint, 
Qd  also  the  motion  to  set  aside  the  verdict  on  defendant's 
lotion. 

The  judgment  must  be  reversed,  and  a  new  trial  granted, 
^ts  to  abide  the  event. 

Putnam  and  Hkrrick,  JJ.,  concurred. 

Judgment  reversed,   new  trial  granted,    costs  to  abido 
ihe  event. 


Nori.— See  notes  to  Cincinnati  St  By.  Co,  v.  Whitcamb^  post. 
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Catharine  B.  Martineau,  as  Administrator,  Ac,  or 
Irene  Martineau,  Deceased,  Respondeni,  v.  Bochh- 
TER  Railway  Company,  Appellant. 

New  York  Oeneral  Term,  Fifth  Dq>artment,  Oct.,  1894. 

(81  Hun.  263.) 

ElJSCTRIO    STREET    RAILWAY.— CONTRIBUTOET    SWOUOEXCE.^  ComaO^ 

TION  OF  OEDIXANCB. 

Ciroumstances  held  to  not  constitute,  as  matter  of  law,  oontrnNMvy 
negligence  of  a  mother  in  permitting  a  child  two  and  one-half  jmn4k 
to  cross  a  street  in  which  was  a  trolley  railway,  aooompanied  by  aaote 
r.hild  five  years  old. 

An  ordinance  providing  that  cars  on  a  sur&oe  railroad  "shall  bednvi 
by  horses  or  mules  only,  at  a  speed  not  exceeding  seven  miles  per  hov,' 
held,  not  repealed,  as  to  rate  of  speed,  by  another  ordinance  imnnftti<| 
the  construction  and  maintenance  of  an  overhead  trolley  systam. 

Appeal  from  judgment  of  Supreme  Court,  Monroe 
county,  upon  the  verdict  of  a  jury;  also  from  order denj* 
ing  motion  for  a  new  trial  upon  the  minutes. 

Charles  J.  Bissell,  for  the  appellant. 

Thomas  Raines,  for  the  respondent. 

Haight,  J. :  This  action  was  brought  to  recover  damagfi 
for  the  alleged  negligent  killing  of  the  plaintiff's  intestate. 
The  deceased  was  an  infant  about  two  and  a  half  years  ot 
age.      She  had  a  sister  May  of  the  age  of  five  years.     On 
the  day  of  the  accident  the  mother  had  been  out  with  the 
children,  and  had  returned  to  her  residence  on  North  avs- 
nue  in  the  city  of  Rochester.     Whilst  still  upon  the  walk 
the  children  saw  their  father  coming  home  upon  the  same 
side  of  the  street.     May  screamed  out:  *'Papa  is  coming," 
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^nd  asked  if  she  could  take  Irene,  and  go  and  meet  him. 
"^e  mother  gave  her  consent.     In  the  meantime  the  father 
liad  crossed  the  street  to  a  meat  market,  and  the  children, 
liand  in  hand,  started  to  cross  after  him.     They  crossed  to 
the  opposite  sidewalk,  and  started  along  the  walk  towards 
the  meat  market.     The  father  purchased  some  meat,  came 
out,  and  started  to  recross  the  street  without  seeing  the 
children.        The   children,   evidently  seeing  their  father 
Crossing  the  street,  started  to  return,  and  in  doing  so  Irene 
Was  run  over  and  killed  by  one  of  defendant's  electric  cars. 
Some  evidence  was  given  tending  to  show  that  the  car  was 
inning  at  a  very  high  rate  of  speed,  from  twelve  to  fifteen 
Hiiles  per  hour,  and  that  the  motorman  did  not  sound  the 
^Dg  until  the  moment  of  the  accident,  from  which  it  is 
contended  that  the  motorman  was  not  properly  discharging 
luB  duty  in  the  operation  of  the  car  by  keeping  it  under 
control  and  looking  out  for  persons  approaching.     Our  ex- 
amination of  the  evidence  leads  to  the  conclusion  that  the 
question  of  the  defendant's  negligence  was  for  the  jury. 

As  to  the  mother's  contributory  negligence  there  may 
l)e  more  doubt.     The  deceased  was  non  sui  juris,  and  was 
under  the  care  of  her  mother.     She  was  permitted  to  cross 
the  street  attended  by  her  sister  only,  who  was  a  child  of 
but  five  years  of  age;  but  the  mother  tells  us  that  she 
looked  before  giving  her  consent,  and  saw  no  car  approach- 
ing.     There  was  nothing  else  in  the  street  to  harm  the 
children.      They  were  going  to  meet  their  father,    with 
whom  they  would  have  been  safe.      Although  the  facts 
may  present  a  case  upon  the  border  line,  we   are  inclined 
to  the  view  that  the  trial  court  properly  refused  to  hold 
^      that  the  mother  was  guilty  of  contributory  negligence  as  a 
matter  of  law,  and  correctly  submitted  the  question  to  the 
jury. 

Upon  the  trial  the  plaintiff  introduced  in  evidence  an 
ordinance  of  the  common  council  of  the  city  of  Rochester, 
passed  March  9,  1887.       Section  4  provides  as  follows: 


} 


f 
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**The  cars  to  be  used  on  any  such  railroad  shall  bedran 
by  horses  or  mules  only,  at  a  speed  not  exceeding  the 
rate  of  seven  miles  per  hour,  and  shall  run  as  often  as  oiifi 
in  every  fifteen  minutes  between  the  hours  of  sixo'dod 
in  the  morning  and  twelve  o'clock  midnight,"  etc.  Thi 
ordinance  contains  numerous  other  provisions  in  refereim 
to  the  operating  of  the  street  surface  railroads  in  the  citf 
which  are  not  necessary  to  be  here  considered.  An  excep" 
tion  was  taken  by  the  appellant  to  the  reception  of  thii 
evidence.  It  is  contended  on  the  part  of  the  respondent 
that  this  ordinance  is  still  in  force  so  far  as  the  provisioa 
relating  to  speed  is  concerned;  whilst  on  behalf  of  theap* 
pellant  it  is  claimed  to  have  been  repealed  by  implicatioi 
or  superseded.  It  appears  from  the  proceedings  of  the 
common  council  for  the  years  1889  and  1890  that  an  ordi- 
nance was  passed  giving  the  defendant  the  right  to  estab- 
lish, construct,  maintain,  operate  and  use  the  overhead 
trolley  electric  system  of  motive  power  in  the  operation  of 
its  cars  in  and  on  all  of  the  streets,  avenues  and  paUic 
places  in  the  city  of  Rochester,  along,  through  and  upon 
which  the  company  has  constructed  and  is  maintaining 
and  operating  a  street  surface  railroad.  The  ordinance 
contains  numerous  provisions  pertaining  to  the  operatiim 
of  the  system,  among  which  we  find  the  following:  "It  is 
further  resolved,  that  before  this  grant  and  consent  shall 
become  operative,  the  said  company  shall  deliver  to  and 
leave  with  said  committee  a  written  agreement  to  the  dtj 
to  accept,  and  in  each  and  every  thing  and  particular  com- 
ply with,  each  and  all  the  provisions  contained  in  these 
resolutions,  and  to  well  and  truly,  at  any  and  all  times 
hereafter,  to  indemnify  and  protect  the  city  of  Rochester 
in  the  particulars  and  manner  specified  in  these  resolu- 
tions, and  to  well  and  truly,  at  all  times,  comply  with  all 
ordinances  and  resolutions  of  the  common  council  of  sidd 
city  not  in  conflict  herewith,  which  have  been  at  any  time 
heretofore,  or  may  at  any  time  hereafter,  be  paasedi  relat- 
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ng  to  tJie  rate  of  speed,  manner  of  running  cars,  general 
rovemment  or  use  of  tracks,  removal  of  ice,  snow  or  dirt, 
knd  the  general  repairs  of  the  street  within,  and  for  two 
eet  outside  of  and  adjoining,  said  company's  track  or 
racks.''  In  our  examination  of  the  new  ordinance  we 
ind  nothing  that  is  in  conflict  with  the  provisions  of  the 
arlier  ordinance  relating  to  the  speed  at  which  cacs  should 
e  run;  and  we  think  it  is  not  intended  tliat  the  new  ordi- 
ance  should  affect  the  provision  of  the  old  ordinance  in 
[lis  regard,  for  here  in  the  provision  to  which  we  have 
sf erred,  we  find  certain  things  enumerated,  such  as  the 
Bite  of  speed,  the  manner  of  running  cars,  general  govern- 
lent  or  use  of  tracks,  the  removal  of  ice,  snow  or  dirt, 
fcc.y  which  the  company  is  required  to  agree  with  the  city 
liat  it  will  at  all  times  comply  with  the  ordinances  in  ref- 
rence  thereto,  *' which  have  been  at  any  time  heretofore 
r  may  at  any  time  hereafter  be  passed."  We  are  aware 
lat  the  earlier  ordinance  provides  that  the  cars  shall  be 
rawn  by  horses  or  mules  at  a  speed  not  exceeding  the  rate 
r  seven  miles  per  hour.  And  it  is  claimed  on  behalf  of 
le  appellant  that  the  new  ordinance,  permitting  them  to 
ubstitute  the  trolley  motive  power  in  place  of  horses  and 
lules,  supersedes  this  provision  of  the  old  ordinance, 
deluding  the  rate  of  speed,  but  we  do  not  so  construe  the 
irovisions.  The  trolley  motive  power  was  permitted  to  be 
ubstituted  in  place  of  the  horses  or  mules;  the  speed  at 
fhich  the  cars  were  to  be  moved  was  not  changed  or 
effected. 

We  have  examined  the  other  exceptions  appearing  in  the 
ase,  but  we  find  none  which  we  think  requires  a  new  trial. 

The  judgment  and  order  appealed  from  should  bo 
iffirmed. 

DwiGHT,  P.  J.,  and  Lewis,  J.,  concurred;  Bradley,  J., 
Qot  sitting. 

Judgment  and  order  appealed  from  affirmed. 

NoTi.~See  notes  to  Cincinnati  St,  By.  Co.  v.  Whitcomb,  post. 
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Joseph    W.    Mackib,    Respondent,     v.    Thb  Brooklti 
City  Railroad  Company,  Appellant. 

City  Court  of  Brooklyn,  N,  F.,  C^eneral  Term,  Od.,  1894. 

(10  Misc.  4.) 

Electric  strbbt  railway.— Ck)NTRiBnTOBY  NBOuaEici  of  nuTBA 

Held  J  that  the  driver  of  a  cart,  coming  to  the  crossing  of  a  street  bj  a 
electric  railway,  and  seeing  a  trolley  car  approaching  five  hundred  feel 
away,  was  not  chargeable  with  contributory  negligence  as  matter  of  law 
in  assuming  that  he  could  drive  twenty-eight  feet,  to  ctosb  the  tad, 
before  the  car  could  reach  him. 

Appeal  from  judgment  in  favor  of  the  plaintiff,  entered 
upon  the  yerdict  of  a  jury,  and  from  an  order  denying  a 
motion  for  a  new  trial. 

Action  for  personal  injuries  sustained  by  reason  of  the 
collision  of  a  trolley  car  operated  by  defendant  with  the 
cart  in  which  the  plaintiff  was  riding. 

Morris  &  Whitehouse,  for  appellant. 

Dailey,  Bell  &  Crane,  for  respondent. 

Clement,  Ch.  J. :  The  questions  involved  in  this  sction 
seem  to  be  purely  of  fact.  The  theory  of  plaintiff  wa» 
that  he  drove  a  horse  and  cart  on  February  21,  1893,  in 
an  easterly  direction  along  Third  street,  and  that,  when  he 
had  nearly  reached  the  westerly  crosswalk  of  Third  street 
and  Third  avenue,  he  saw  a  trolley  car  of  the  defendant  on 
Third  avenue,  500  feet  away,  and  running  in  a  southerlj 
direction  toward  Third  street ;  that  plaintiff  moved  on  and 
endeavored  to  drive  across  the  track  on  which  the  car  was 
approaching  to  the  other  track;  that  he  could  not  drive  be- 
tween the  curb  and  the  first  track  for  the  reason  that  the 
snow  which  had  been  thrown  off  the  track  was  there  two 
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feet  deep,  and  that  the  plaintiflF  had  to  drive  twenty-threo 
feet  to  get  to  the  first  track.      The  plaintiff  further  proved 
that,  when  the  left  wheel  of  his  cart  was  over  the  first 
track  and  the  right  wheel  was  turning  oflF,  his  cart  was 
struck  in  the  rear  by  the  car,  and  that  he  sustained  injuries 
as  the  result  of  the  collision.     Plaintiff  was  substantially 
corroborated  by  the  testimony  of  a  fellow- workman.      The 
XDOtorman  testified  that  the  cart  was  off  the  track,  and  that 
'When  his  car  approached,  the  plaintiff  pulled  his  reins  and 
suddenly  turned  in  front  of  him.      The  testimony  of  three 
witnesses  for  the  company  tended  to  corroborate  the  motor- 
man. 

We  do  not  think  that  the  plaintiff  was  guilty  of  contrib- 
utory negligence,  as  matter  of  law;  but  hold  that  the  same 
was  a  question  of  fact  for  the  jury.  The  plaintiff,  when 
he  saw  a  car  approaching  at  a  distance  of  500  feet,  had  the 
right  to  assume  that  he  could  drive  twenty-eight  feet  before 
the  car  would  reach  him.  The  track  is  less  than  five  feet 
wide.  If  we  held  otherwise,  in  many  streets  in  this  city 
it  would  be  impossible  to  drive  a  business  wagon.  The 
cart  was  in  full  view  of  the  motorman  for  a  long  distance, 
and  he  had  ample  time  to  check  the  speed  of  his  car. 

The  case  turned  mainly  on  the  question  whether  the 
plaintiff  was  turning  off  the  track  when  his  cart  was  struck 
by  the  car,  or  whether  he  was  driving  along  the  street  and 
Buddenly  turned  his  cart  upon  the  track  upon  which  the 
car  was  moving. 

We  have  carefully  examined  the  exceptions  and  discover 
no  error. 

The  judgment  and  order  denying  a  new  trial  aflBrmed, 
with  costs. 

Van  Wyck,  J.,  concurs. 

Judgment  and  order  affirmed,  with  costs. 


Note. — See  notes  to  Cincinnati  8t  Ry,  Co,  v.  Whitcomh.  post 

VOL.  v — 34. 
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Young  T.  Railroad  Co. 


Robert  Young,  as   Administrator,   Appellant,  v.  Tn 
Atlantic  Avenue  Railuoad  Company,  Respondent 

City  Court  of  Brooklyn^  N.  F.,  Oeneral  Term,  Deceniber,  2S94, 

(10  Misc.  541.) 
Electrio  street  railway.— Duty  to  pbdbbtrian  at  crossibo. 

A  court  may  take  judicial  cognizance  of  the  fact  that  a  trolley  oir  wVA 
is  operated  at  an  ordinarily  safe  rate  of  speed  can  be  stopped, 
or  no  emergency,  in  a  much  shorter  space  than  one  hundred  feet 

A  motorman  approaching  a  cross-walk  or  cross-street  should  have  hkcs 
under  control,  first  to  avoid  injury  to  persons  on  foot,  since  he  hast  dull 
to  be  vigilant  to  avoid  injuring  them,  careless  though  they  may  be;  ui 
second,  because  foot  passengers  have  the  right  to  assume  that  cub  wil 
slow  up  at  crossings,  to  avoid  collision  with  vehicles,  which  at  nch 
places  have  equal  right  of  way  with  the  cars. 

A  child  seven  and  a  half  years  old,  held,  not  chargeable  with  oontribntoy 
negligence  as  matter  of  law  for  running  at  a  crossing  in  front  of  u 
approaching  car. 

Appeal  from   judgment  in  favor  of  defendant,  entered 
upon  a  dismissal  of  the  complaint. 

Treadwell  &  Catlin,  for  appellant. 

Bergen  &  Dykman,  for  respondent. 

Clement,  Ch.  J. :  The  plaintiflF's  intestate,  a  boy,  was, 
at  the  time  of  his  death,  of  the  age  of  seven  and  one-half 
years,  and  if  sui  juris,  could  only  be  held  to  the  degree  ot 
care  required  of  one  of  his  age  of  ordinary  prudence.    The 
testimony  in  the  case  is  not  very  satisfactory,  though  cer- 
tain facts  were  proven.     One  Griessman  was  at  the  time  in 
the  doorway  of  his  place  of  business,  at  the  northeast  cor- 
ner of  Duffield  and  Concord  streets,  looking  out  towards 
the  west  side  of  Duffield  street,  and  saw  the  boy  when  he 
was  between  the  two  tracks  on  Concord  street,  at  or  neai 
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the  west  crosswalk.     The  boy  was  running  at  the  time,  as 

if  he  started  from  the  northwest  corner,  and  went  directly 

across  the  street,  though  Mr.  Griessman  had  not  seen  him 

until  he  had  crossed  one  track.      The  boy  ran  in  front  of 

the  approaching  car,   and  was  nearer  the  southerly  rail 

t^hen  he  was  struck,  that  is  to  say,  he  was  nearly  over  the 

track  at  that  time.      The  car,  after  it  struck  him,  ran  102 

feet,  and  when  it  was  stopped  he  was  taken  out  lifeless 

from  under  the  car.      The  grade  on  Concord  street,  from 

west  to  east,  is  very  steep,  and   the  ears  had   been  only 

operated  with  electricity  for  three  days  before  the  day  in 

question. 

It  is  very  evident  from  the  testimony  that  the  car,  at  the 
time  it  struck  the  deceased,  was  operated  at  a  high  and 
unsafe  rate  of  speed.     It  may  be  assumed  that  the  motor- 
man  saw  the  boy,  and  did  all  that  he  could  to  stop  the  car, 
;  nd  vet  it  moved  102  feet,  carrying  along  his  remains.  We 
think  that  we  can  take   judicial  notice  of  the  fact  that  a 
trolley  car  which  is  operated  at  an  ordinarily  safe  rate  of 
speed  can  be  stopped,  emergency  or  no  emergency,  in  a 
much  shorter  space  than  the  distance  above  stated.     There 
is  direct  testimony  also  in  the  case  that  the  car  was  mov- 
ing very  rapidly.      The  negligence  of  the  motorman  was 
8uflBciently  proven  to  entitle  the  plaintiff  to  go  to  the  jury. 
A  motorman  approaching  a  crosswalk  or  a  cross  street 
should  have  his  car  under  control  for  two  reasons:  Firstly, 
foot  passengers  are  liable  to  use  the  crosswalk,  and,  though 
the  railroad  company  has  the  paramount  right  of  way,  yet 
it  behooves  the  motorman  to  be  vigilant  in  approaching  a 
crosswalk  that  he  may  avoid  injury  to   a   foot  traveler, 
though  the  latter  may  be  careless  and  take  his  chances 
^Murphy  v.  Orr,  96  N.  Y.  14) ;  and  secondly,  vehicles  using 
streets  which  cross  a  street  railway  have  an  equal  right  of 
"way  with  the  railroad  cars  {Buhrensy.  R.  R.  Co.,  125  N.  Y., 
•702;  0'N$l  V.  R.  R.  Co.,  139  id.   225),   and  foot  passen- 
£ers  using  the  crosswalks  at  such   cross   streets  have  a 


cars  will  nearly  stop,  aod  we  know  of  w 
foot  traveler  would  be  negligent,  at  a  croa 
not  occupied  bj  a  railroad,  if  he  assumed 
man  would  comply  with  the  law  and  would 
car  before  crossing  the  street,  when  otherwi 
bo  a  liability  of  collision  with  vehicles  whit 
of  way  equal  to  that  of  the  cars. 

We  do  not  think  that  the  deceased  wai 
matter  of  law,  in  running  in  front  of  the  c 
been  operated  at  a  reasonably  safe  rate  of  e 
have  crossed  in  safety.  Is  it  negligent  fo 
and  one-half  years  of  age  to  run  across  a 
track,  when  he  can  cross  in  safety  if  the  app 
operated  at  a  fair  rate  of  speed?  This  chili 
the  discretion  of  an  adult,  and  the  trolley 
operated  for  three  days  only  in  that  street, 
of  contributory  negligence  should  bare  bee 
the  jury  under  the  usual  instructions  given  i 
the  injured  party  is  a  child  of  the  same  age  a 
StoTie  T.  Dry  Dock  R.  R.,  115  N.  Y.  104. 

The  plaintiff,  with  the  meager  testimon 
which  we  assume  was  all  that  could  be  c 
out  a  prima  facie  case  against  the  compaDy, 
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William  H.  Jones,   Administrator,  Appellant,   v.  The 
BjiouKLYN  Heights  Kailroad  Company,  llesponclenc. 

City  Court  of  Brooklyn,  (General  Term,  December,  I8O4. 

(10  Misc.  548.) 
Electric  street  railway.—  Duty  to  pedestrians. 

It  is  not  contributory  negligence  pe?*  9e  for  a  parent  to  permit  a  child  foui 
jears  old,  in  charge  of  one  twelve  years  old,  to  play  in  a  street  crossed 
by  an  electric  railway. 

tt  is  the  duty  of  the  motorman  of  a  trolley  car  passing  through  the 
streets  of  a  city  to  be  watchful  of  the  presence  of  pedestrians,  both 
adults  and  children,  approaching  or  crossing  his  track. 

The  question  of  the  motorman*s  negligence  in  the  given  case,  hdd,  impro- 
perly withheld  from  the  jury. 

Giseofthis  seriescited  in  opinion,  appearing  in  bold  faced  type:  Doxod  v. 
BrooJdyn  Heights  R.  R.  Co. 

Appeal  from  judgment  of  nonsuit. 

B.  F.  Strauss,  for  appellant. 

Morris  &  Whitehouse,  for  respondent. 

Van  Wyck,  J. :  It  can  be  fairly  inferred  from  the 
evidence  in  this  case  that  Maggie  Jones,  aged  four  years, 
went  upon  the  street  to  play,  in  charge  of  her  twelve-year- 
old  sister,  on  July  12,  1893,  in  broad  daylight,  and  that 
«lie  and  an  older  sister  proceeded  to  Fulton  street,  between 
^^ph  and  Howard  avenues.  They  started  to  cross  Fulton 
street,  the  elder  sister  being  in  the  lead  and  Maggie  foUow- 
^g  her.  Defendant's  car,  about  200  feet  away,  was  ap- 
proaching from  Howard  avenue,  the  line  of  their  passage; 
^ere  being  nothing  to  obstruct  the  motorman 's  view  of  the 
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children,  be  continued  his  course  and  speed.      The  oldest 
child  succeeded  in  safely  crossing  his  track,  but  Maggie,  as 
she  stepped  upon  the  track,  was  knocked  down  and  ran 
over.     The  motorman  failed  to  see  her  till  some  one  hal- 
loed to  him,  when  he  turned  around  from  watching  and 
speaking  to  the  child  who  had  safely  crossed  over  and  was 
near  the   sidewalk,   and  saw  Maggie  for  the  first  time, 
directly  in  front  of  his  car,  a  foot  or  two  ahead  of  it,  whea 
he  put  on  his  brake  and  stopped  the  car  within  fifteen  feet, 
but  it  was  too  late  —  she  had  been  killed.      He  said  he 
could  have  seen  her  before   if  he  had  looked  to  the  front  of 
him.      This  is  an  action  to  recover  damages  for  her  deadt 
The  trial  court  nonsuited  plaintiff,  on  the  ground  that  the 
motorman  was  not  negligent,  though  the  motion  was  made 
also  on  the  ground  of  contributory  negligence  of  the  de- 
ceased and  her  parent.     We  will  waste  but  little  time  in 
referring  to  the  latter,  though  the  respondent  still  presses 
it,  for  it  was  at  least  a  question  for  the  jury  to  determine 
whether  this  child  was  sui  juris  or  non  sui  juris;  if  the 
latter,  she  could  not  be  chargeable  with  negligence.     It  is 
too  well  settled  to  require  citations  that  it  is  not  negli- 
gence, as  a   matter  of  law,  for  a  parent  to  permit  a  child 
of  that  age  to  go  upon  the  street  to  play,  especially  in 
charge  of  a  twelve-year-old  sister.      Hu^vzeler  v.  CenlrA 
Cross  Town  R.  R.  Co,,  139  N.  Y.  490.     It  is  the  duty  of  a 
motorman  of  a  trolley  car  passing  through  the  streets  of  a 
city  to  be  watchful  of  the  presence  of  pedestrians,  both 
adults  and  children,   approaching  or  crossing  his  track. 
This  motorman  candidly  admitted  that  he  did  not  see  this 
child  till  his  car  was  in  the  act  of  colliding  with  her,  and 
that  he  could  have  seen  her  before  if  he  had  been  looking 
in  his  front.      If  he  had  seen  a  child  of  such  tender  years 
approaching  his  track  as  if  to  cross  it  would  certainly  have 
been  his  duty  to  have  stopped,  or  at  least  slowed  up,  for 
the  dictates  of  ordinary  care  would  naturally  suggest  to 
him  that  he  could  not  rely  upon  her  appreciation  of  the 
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confronting  her,  or  assume  that  she  would  so  act 
kvoid  them.  Did  the  motorman  fail  to  see 
[iime  to  save  her  through  negligent  inattention 
iuty  to  be  watchful  under  the  circumstances, 
>roper  question  for  the  jury  to  answer.  The 
this  court,  upon  circumstances  very  similar 
3  in  this  case,  have  been  fully  expressed  in 
V.  Brooklyn  City  R.  R.  Co.,  8  Misc.  Rep.  601; 
•  Brooklyn  Heights  S.  S.  Co.,  9  id.  279 ;  Timony 
lyn  City  and  Newtown  R.  R.  Co,,  10  Misc.  Rep. 
i  in  further  support  of  our  conclusion  we  refer  to 
V.  H.  R.  R.  Co.,  60  N.  Y.  326;  Moebua  v.  Herr- 
)8  id.  349. 

aent  must  be  reversed  and  new  trial  ordered,  with 
abide  the  event. 
SST,  Ch.  J.,  concurs. 

aent  reversed  and  new  trial  ordered,  with  costs  to 
ent. 


See  notes  to  Cincinnati  St,  Ry.  Co.  v.  Whitcomb,  post. 


:kt  Thompson,  as  Admx.,  etc.,  op  Alcy  Thompson, 
Deceased,  v.  Buffalo  Railway  Company. 

New  York  Court  of  Appeals,  Feb.  20,  ISOo. 
(145  N.  Y.  196.) 

,£CTRIC  STREET  RAILWAY. —  CONTRIBUTORY  NEGLIGENCE. 

fourteen  years  old  in  a  place  other  than  a  street  crossing  to  run 
behind  an  electric  street  car  moving  on  one  track,  and  u}X)n 
.Uel  track,  without  looking  for  cars  approaching  thereon,  is  con- 
Y  negligence,  which  will  bar  a  recovery  in  an  action  based  upon 
h. 

LL  by  defendant  from  judgment  of  General  Term 
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of  Supreme  Court,  overruling  exception  taken  upon  ike 
trial  and  directing  judgment  for  plaintiff  ui)on  the  Teidkl 

Porter  Norton,  for  appellant. 
George  W.  Cothran,  for  respondent. 

Haight,  J. :  This  action  was  brought  to  recover  damagn 
for  the  alleged  negligently  killing  of  plaintiff's  intestate. 
Alcy,  the  deceased,  was  a  daughter  of  the  plaintiff,  Um- 
teen  years  of  age,  large  for  her  years,  and  had  been  to 
school  for  two  years. 

The  defendant  was  engaged  in  operating  an  electfk 
double  track  street  railway  in  Broadway,  in  the  city  of 
Buffalo. 

On  the  26th  day  of  May,  1893,  between  8  and  9  o'clock 
in  the  evening,  Alcy,  with  six  other  girls,  was  engaged  in 
playing  **I  spy"  on  Broadway,  nearly  in  front  of  her  resi- 
dence, between  Warner  and  Rother  avenues.  Alcy  was  on 
the  northerly  side  of  Broadway,  and  started  to  run  across 
to  the  southerly  side.  As  she  approached  the  northerly 
track  of  the  defendant's  road,  a  car  from  the  east  (going 
west)  passed.  She  stopped  until  the  car  was  by,  and 
then  started  to  run  across  the  street  in  the  rear  of  the 
car;  and  as  she  reached  the  southerly  track,  she  was 
struck  by  one  of  defendant's  cars  going  east  on  that  track, 
and  killed. 

Upon  the  trial,  evidence  was  given  on  behalf  of  the 
plaintiff  tending  to  show  that  the  defendant's  car  upon 
the  southerly  track  was  proceeding  at  a  higher  rate  of 
speed  than  was  sanctioned  by  the  ordinances  of  the  city, 
and  that  no  gong  was  sounded,  announcing  its  approach. 

The  only  question  which  we  are  called  upon  to  consider 
relates  to  the  contributory  negligence  of  the  deceased. 
This  question  is  presented  by  motions  for  nonsuit,  for  a 
direction  of  a  verdict,  and  by  a  request  that  the  court 
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he  jury  "that  if  the  girl  passed  immediately  be- 
!  west  bound  car,  without  stopping  to  look  in  both 
IS  to  ascertain  if  a  car  was  approaching,  that  the 

cannot  recover,"  all  of  which  were  refused,  and 
ns  taken. 

agh  a  minor,  no  claim  is  made  that  Alcy  was  not 
r.  While  she  may  not  have  possessed  the  judg- 
Skution  and  prudence  of  persons  of  more  mature 
le  was  expected  and  required  to  exercise  the  meas* 
ire  and  caution  that  is  common  and  usual  in  one 
;e.  She  was  familiar  with  the  defendant's  tracks, 
i  their  mode  of  operation.  It  is  true  that  the  day 
le  defendant  had  changed  its  motor  power  from 
5  electricity,  but  we  are  unable  to  discover  how  she 
)led  or  deceived  by  this  change.  Whilst  persons 
)  right  to  cross  streets  at  any  place  they  may  select, 

not  confined  to  street  crossings,  street  railway 
w^een  such  crossings  have  a  preference;  and,  while 
St  be  managed  with  care,  so  as  not  to  injure  persons 
;reet,  pedestrians  must  nevertheless  use  reasonable 
Leep  out  of  their  way.     Fenion  v.  Second  Ave.  li.  -R, 

N.  Y.  625. 

\ker  V.  Eighth  Ave.  R  R.  Co.,  62  Hun,  39,  a  child 
ars  of  age  passed  behind  a  car  going  in  one  direc- 
0  the  other  track,  and  was  struck  by  the  horses  of 

car  going  in  the  opposite  direction,  and  it  was 
the  First  Department  that  there  could  be  no  re- 

ieh  V.  Union  R.  Co.,  78  Hun,  417,  a  boy  was  play- 
le  street  with  some  comrades,  in  the  evening.  It 
asant,  but  dark.  His  comrades  started  to  chase 
[e  ran  behind  a  car  going  north,  crossing  the  ave- 
jonally,  tending  toward  the  south,  and,  when  he 
upon  the  south-bound  track,  was  struck  by  a 
mnd  car,  and  killed.  It  was  held  that  a  nonsuit 
per. 
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In  Scott  V.  Third  Ave.  R.  R.  Co.,  4 
the  plaintiff  and  her  husband  wen 
125th  street,  in  the  city  of  New  Yoi 
cars  are  operated,  about  half-past  nii 
JDg.  They  approached  the  track,  an 
pass  going  west.  As  soon  as  the  ' 
walk,  they  proceeded  to  cross,  and,  u 
south  track,  were  struck  by  an  east 
ment  in  favor  of  the  plaintiff  was  re' 

In  Tucker  v.  N.  Y.  C.  &  H.  R.  R.  . 
a  boy,  12  years  old,  was  killed  by  o 
locomotives,  when  attempting  to  cros 
was  windy,  and  it  was  snowing,  1 
struct  the  view.  The  street  upon  -^ 
was  crossed  by  four  of  defendant's  ti 
the  center  of  one  of  the  tracks,  facie 
the  locomotive,  which  was  backing  i 
speed.  If  he  had  looked,  he  could  hf 
ing  engine.  From  the  point  where 
of  the  track,  where  he  was  struck  ai 
was  fourteen  feet.  After  changing  i 
from  one  shoulder  to  the  other,  hi 
again  looking  in  the  direction  of  thi 
that  he  was  guilty  of  contributory  t 
dell  v.  N.  Y.  C.  &  IT.  R.  R.  R.  Co 
nolda'  case,  68  id.  248;  Davenport 
R.  Co.,  100  id.  632. 

Such  is  the  trend  of  the  authorit 
rule  repeatedly  asserted  in  this  co 
consideration,  we  can  discover  no  t 
judgment  can  be  sustained.  The 
danger,  and  of  the  necessity  to  keep 
cars,  and  yet,  evidently  interested 
game,  dashed  suddenly  across  the  t 
passing  car,  without  pausing  to  loc 
proacliing  car  upon  the  other  track. 
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It  is  said  that  she  may  have  been  deceivea  in  reference 
to  the  approaching  car  by  reason  of  its  speed,  but  she 
tould  not  have  been  deceived  unless  she  saw  it.  Had  she 
teen  it  approaching  before  the  other  car  passed,  she  would 
liardly  have  been  justified  in  attempting  to  cross  the  street 
after  the  first  car  had  passed  without  again  looking  for  the 
approaching  car. 

The  judgment  should  be  reversed,  and  a  now  trial 
ipranted,  with  costs  to  abide  the  event. 

AU  concur,  except  O'Bkien,  J.,  dissenting. 

Judgment  reversed. 

Hots.* See  notes  to  Cincinnati  St,  By.  Co,  v.  WhUcom^  vast- 


lonN  Jaobb,  Appf»nant.  v.  The  Cokky  Islakd  &  Buooelyn 

Kailkoad  Company,  Kespondent. 

^York  Supreme  Courts  General  xerm,  Third  Department,  Feb,,  1S05, 

r84  Hun,  307.) 

SLECTBIC  street  railway  —  Con TRICUXORY  NEOLia  SNCE. 

i'at  a  pCTBon  seeing  an  approacliing  trolley  car  a  long  distance  away,  and 
who  haa  only  to  stand  still  to  avoid  injury,  to  jump  in  front  of  the  cax 
when  it  got  near  him,  held,  contributoi^  negligence  as  matter  of  law. 

Appeal  from  judgment  rendered  in  the  Supreme  Court, 
Kings  county,  dismissing  complaint. 

Stephen  B.  Jacobs,  for  the  appellant. 

H.  W.  Slocum,  for  the  respondent. 

Pratt,  J.:  This  is  an  appeal  from  a  judgment  entered  at 
the  Circuit  in  a  negligence  case.  The  plaintiff  was  injured 
on  defendant's  railroad  track,  about  150  feet  south  of  what 
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is  called  Manhattan  crossing  by  a  ce 
to  Coney  Island. 

The  negligence,  it  was  claimed,  v 
consisted  (1)  in  a  high  rate  of  speed 
(2)  the  absence  of  signals,  and  {'■ 
motorraan  from  his  post  of  duty, 
in  seeing  both  ways  upon  the  tra< 
fact,  the  plaintiff  did  see  the  car 
distance  and  in  ample  time  to  get  oi 
had  stood  still  where  he  was  when  1 
he  would  not  have  been  injured,  bu 
got  near  him  he  jumped  in  front  of 

This  testimony  precluded  any  infi 
not  stopping  the  car,  or  in  the  mot 
post;  in  fact,  the  proof  was  that  thf 
post  all  the  time,  and  a  second  or  t 
he  had  turned  on  the  power  to  incre 

The  plaintiff  was  traveling  in  a 
car,  and  had  seen  it,  in  plain  view, 
for  a  long  distance;  indeed,  he  saw 
that  he  took  it  for  a  man  with  a  Ian 
with  all  necessity  for  signals,  were  1 

The  criticism  that  the  motormai 
accident  leaning  with  his  back  agaii 
puerile,  but  it  is  false  if  it  refers  to  i 
accident. 

It  is  apparent  from  the  facts  in 
most  favorable  construction  on  them 
no  negligence  whatever  was  shown 
fendant,  but  that  the  sole  cause  of 
of  care  on  the  part  of  the  plaintiff. 

The  judgment  should  be  affirmed, 

Dyemax  and  Cullen,  JJ.,  concur; 

Judgment  a£Srmed,  with  costs. 

Hots.— See  aotes  to  Cincinnati  SI.  Ry.  Co. ' 
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UuRRY,  Respondent,  v.  The  Union  Electric  Rail- 
way Company,  Appellant. 

Supreme  Court,  Otneral  Term,   TJiird  Deparlmcntt  May,  1805^ 

(86  Hun,  669.) 

STREET  RAILWAY.— Contributory  negligence  of  traveler* 

ibout  to  cross  the  track  of  an  electric  street  railway  should  look 
ys  for  approaching  cars. 

in  the  given  case  the  plaintiff  sufficiently  complied  with  this 
d,  properly  submitted  to  the  jury. 

lL  by  the  defendant  from  a  judgment  of  the 
)  Court  entered  upon  the  verdict  of  a  jury  rendered 
rial  at  the  Saratoga  Circuit,  and  also  from  an  order 

the  defendant's  motion  for  a  new  trial  made  upon 
ites  and  the  rulings  of  the  judge  upon  the  trial. 
.ction  was  brought  to  recover  damages  for  personal 

sustained  by  the  plaintiflf  in  being  run  into  by  a 
a  the  defendant's  electric  railway,  by  reason  of 
idant's  alleged  negligence. 

!i.  Henning,  for  the  appellant. 

^olejff  for  respondent. 

[CK,  J. :  The  only  point  in  this  case  that  strikes 
\  to  whether  there  was  any  evidence  of  a  lack  of 
tory  negligence  on  the  part  of  the  plaintiflf  to 
o  the  jury. 

ears  that  on  the  east  side  of  Nelson  avenue  there 
eral  buildings  that  somewhat  obstructed  the  view 
^fondant's  tracks;  also,  a  barn  east  of  the  Wiggins 
That  the  plaintiflf,  as  he   approached  the  track, 


I 


said  tracks  can  be  seen  for  a  distance  of  10 
center  of  Nelson  avenue.  At  60  feet  from 
defendant's  track  can  be  seen  for  a  distanci 
and  46  feet  therefrom  the  defendant's  trac 
for  a  distance  of  289  feet. 

The  plaintiff,  it  appears,  was  standing  on 
or  east  side  of  the  wagon ;  bis  attention  wa 
car  to  the  west  of  Kelson  avenue,  and 
distant  from  the  crossing,  at.  which  point  ii 
Adams  street.  He  does  not  seem  to  have  h 
ously,  but  as  he  turned  and  looked  to  the  eaa 
the  car  forty  or  forty-live  feet  distant,  his 
time  being  almost  upon  defendant's  tracks. 
rate  of  speed  that  was  testi6ed  to  upon  i 
at  eight  or  twenty  miles  an  hour,  it  would  t 
ant's  car  but  a  few  seconds  to  traverse 
between  40  or  45  feet  and  136  feet,  at  whicl: 
plaintiff  could  have  seen  the  car  when  6C 
289  feet  when  46  feet  away  from  the  south  ] 

tt  will  thus  be  seen  that  the  diversiot 
attention  from  the  car  coming  from  the  « 
very  short  period  of  time,  would  enable  c 
coming  from  the  east  to  cover  the  distant 
could  be  seen  after  the  line  of  plaintiff's 
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len  he  looked  to  the  east  again  the  car  was  almost  upon 

n. 

[t  seems  to  me,  therefore,  under  the  circumstances,  that 

8  was  a  case  for  the  jury  to  determine. 

The  judgment  should,  therefore,  be  affirmed,  with  costs. 

?UTNAM  and  Stover,  JJ.,  concurred. 

Fudgment  affirmed,  with  costs. 


OTE.— See  notes  to  Cincinnati  St  By.  Co.  ▼.  Wliitcomb,  post. 


IN  Kelly,   Respondent,   v.   The  Brooklyn  Heights 
Railroad  Company,  Appellant. 

City  Court  of  Brooklyn,  OenercU  Term,  May,  1895. 

(12  Misc.  568.) 

Electric  street  railway.— Contributory  NEOLiaENCE, 

He  it  is  true  as  a  general  proposition  that  it  is  negligence  for  a  person 
m  vehicle  to  attempt  to  cross  the  track  of  an  electric  street  railway  a 
i)rt  distance  in  front  of  a  moving  car,  such  a  rule  cannot  be  rigidly 
iplied  where  a  vehicle  is  run  into  by  a  car  on  a  thoroughfare  crowded 
ithcars. 

och  cases,  locality  is  an  important  circumstance  bearing  upon  the 
lestion  of  contributory  negligence. 

Appeal  from  judgment  in  favor  of  the  plaintiff,  entered 
3n  the  verdict  of  a  jury,  and  from  an  order  denying  a 
ition  for  a  new  trial  on  the  minutes. 

lfom«  &  Whitehouse,  for  appellant. 

Thomas  E.  Pearsall,  for  respondent. 

Clement,  Ch.  J. :  The  plaintiff  was  driving  a  cab  on 
errepont  street  in  this  city  on  the  afternoon  of  December 
,  1893.      When   ho   approached   Fulton   street,    where 
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PierreiDont  street  ends,  it  was  necessary  to  cross  Fulton  ii 
order  to  be  on  the  right  hand  side  of  the  street  in  drivinj 
to  the  New  York  and  Brooklyn  bridge.  In  crossingi 
plaintiff's  cab  was  struck  by  a  trolley  car  and  he  sustained 
damage  to  his  person  and  property.  There  are  many  lines 
of  cars  on  Fulton  street  on  the  block  in  question,  and  it  it 
safe  to  say  that  there  is  no  other  block  in  the  city  where 
more  cars  pass  in  a  given  time. 

The  learned  counsel  for  the  appellant  contends  that  it 
is  negligence  for  a  person  in  a  vehicle  to  attempt  to  cross  a 
street  railway  track  a  short  distance  in  front  of  ao 
approaching  car.  The  rule  of  law  contended  for  is 
undoubtedly  correct  as  a  general  proposition,  but  has  iti 
exceptions.  Such  a  rule  cannot  be  rigidly  applied  where 
a  vehicle  is  run  into  by  a  street  car  on  a  thoroughfare 
crowded  with  cars.  The  railroad  company  does  not  have 
the  exclusive  right  to  the  use  of  the  street;  it  does  havei 
paramount  right  over  vehicles.  If  the  company  runsao 
many  cars  that  vehicles  must  wait  till  there  is  no  car  in 
sight  in  order  to  cross,  the  drivers  would  have  to  wait  till 
late  in  the  evening.  It  is  the  duty  of  the  railroad  com- 
pany, in  the  vicinity  of  the  city  hail,  for  example,  not  to 
block  the  streets,  but  occasionally  to  give  away  to  the 
drivers  of  vehicles  who  wish  to  cross.  On  the  other  hand, 
the  drivers  must  not  be  reckless,  must  not  drive  directly 
in  front  of  an  approaching  car,  must  be  prudent  and  care- 
ful. In  the  case  of  a  collision  between  a  trolley  car  and  a 
wagon  crossing  the  track,  or  in  a  case  where  a  foot  traveler 
attempts  to  cross  the  track  and  is  run  over,  the  locality  is 
an  important  circumstance  to  be  considered  in  the  decision 
of  a  motion  to  dismiss  for  contributory  negligence. 
McClain  v.  Brooklyn  City  R.  R.  Co.,  116  N.  Y.  459.  If  the 
driver,  by  waiting  for  a  few  moments,  would  have  a  safe 
passage,  he  should  certainly  wait.  If  he  has  to  wait  a  long 
time  for  any  passage  at  all,  then  he  should  not  be  held  to 
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same  degree  of  care  as  in  a  locality  where  cars  only 
I  at  intervals. 

'e  have  carefully  examined  the  records  before  us,  and 
satisfied  that  the  case  was  properly  submitted  to  the 
on  conflicting  testimony,  and  that  their  verdict  should 
be  disturbed, 
idgment  and  order  denying  new  trial  affirmed,  with 

3. 

A.N  Wyck,  J.,  concurs. 

idgment  and  order  affirmed,  with  costs. 


notes  to  Cincinnati  St,  Ry,  Co,  ▼.  Whitccmib,  post 


OLTNE  S.  Ogier,  as  Administratrix,  etc.,  op  Cyrus 
ERBiLL  OoiER,  DECEASED,  Respondent,  v.  The  Albany 
iiLWAY,  Appellant. 

Vdrk  Supreme  Courts  Qeneral  Term,  Third  Department^  July,  1S95, 

(88  Hun,  486.) 

ELVCTRIC  8TRBBT  RAILWAY.— KlLUNQ  CmLD  ON  TRACE. 

troUej  car  was  running  on  a  down  grade,  by  gravity  alone,  and 
h  the  brakes  applied  sufficiently  to  prevent  too  great  speed,  and  going 
f  five  miles  an  hour,  a  child  five  years  old  suddenly  ran  from  behind 
mJ  wagon  wliich  prevented  the  motorman  from  seeing  him,  and  ran 
•n  the  track  only  five  feet  in  front  of  the  car. 

he  saw  the  child,  the  motorman  did  everything  in  his  power  to  stof 
car,  applying  the  brakes  and  reversing  the  power. 
that  there  was  no  proof  of  negligence. 

PPBAL  from  judgment  of  Supreme  Court,  entered  upon 
rdict,  also  from  order  denying  motion  for  new  trial  upon 
minutes. 

VOL.  V— 35. 
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Simon  W.  Rosendale,  for  the  appel 
Edwin  Countryman,  for  the  reapoD 

Mayhah,  p.  J. :  This  actiOD  was 
iff,  as  admiDistrator,  for  alleged  negl 
in  runniDg  its  motor  car  agaiosi 
intestate,  a  child  of  the  age  of  fire  ji 

The  defendant  was  a  railroad  co 
managing  an  electric  street  railroa 
city  of  Albany.  While  one  of  its  r 
along  Central  avenue  about  three  o 
of  the  27th  of  October,  1893,  at  a 
four  or  five  miles  an  hour,  the  plai 
attempting  to  cross  the  street,  was 
car.  The  accident  occurred  at  a  pc 
there  was  no  street  crossing  or  ci 
where  few  pedestrians  traveled  upt 
to  cross  the  street. 

At  the  conclusion  of  plaintiff's 
counsel  moved  to  nonsuit  the  plain 
grounds : 

First.  That  the  plaintiff  has  fai] 
of  action. 

Second.  The  testimony  fails  to 
was  free  from  negligence  causing 
accident. 

Third.  That  the  evidence  fails  t 
gence  on  the  part  of  the  defendac 
that  tne  negligence  of  the  defendan 
contributed  to  the  injury  of  the  dec 

Fourth.  The  plaintiff  has  failed  t 
mother  of  the  intestate,  was  free  froc 
of  the  deceased,  and  that  there  was 
part  in  causing  or  contributing  to  ti 

Fifth.  That  there  is  no  evidenci 
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V<erdict  to  be  rendered  from  the  plaintiff's  testimony  as  it 
How  stands. 

Sixth.  That  the  testimony  fails  to  show  any  act  of  care- 
lessness or  negligence  on  the  part  of  the  defendant,  or  any 
^t  its  officers  or  servants,  which  caused  or  contributed  to 
this  accident. 

Seventh.  The  undisputed  facts  show  that  this  child,  over 
five  years  of  age,  suddenly  came  upon  the  track  of  this 
defendant,  and  within  a  short  distance  of  its  car  while  in 
motion;  that  the  injury  and  death,  which  was  the  result  of 
ity  was  an  inevitable  accident,  for  which  the  defendant  is 
not  liable. 

Eighth.  That  the  plaintiff  was  bound  to  show,  before  a 
recovery  can  be  had,  that  she  was  free  from  negligence, 
and  that  the  deceased  was  free  from  negligence,  causing  or 
contributing  to  this  accident.     This  she  failed  to  do. 

Ninth.  The  testimony  fails  to  show  that  fact,  but,  on  the 
contrary,  shows  that  there  was  such  negligence  on  the  part 
of  the  plaintiff  here  and  of  the  intestate,  causing  or  contrib- 
uting to  this  injury,  which  would  prevent  a  recovery. 

Tenth.  The  undisputed  facts  show  that  the  accident 
which  caused  the  death  of  the  plaintiff's  intestate  was  the 
result  of  a  sudden  and  unexpected  occurrence,  not  to  be 
anticipated  by  the  motoneer  of  the  defendant's  car,  and 
hence  there  is  no  cause  of  action. 

Eleventh.  The  acts  of  the  plaintiff's  intestate  in  running 
or  coming  in  front  of  the  defendant's  car,  in  motion,  as  the 
undisputed  testimony  shows,  was  such  negligence  as  would 
prevent  a  recovery  in  the  case. 

Twelfth.  That  the  act  of  the  plaintiff,  the  mother  of  the 
d*^ceased,  in  permitting  the  intestate  to  be  at  the  place 
where  the  injury  occurred,  was  such  contributory  negli- 
gence as  to  prevent  a  recovery. 

Thirteenth.  That  the  testimony  shows  that  the  mother  of 
the  deceased  was  negligent  in  permitting  the  deceased  to  be 
at  the  place  where  the  injury  occurred,   and  there   was 
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such  conduct  on  the  part  of  the  deceased,  coutribating  to  ] 
the  accident,  as  would  have  defeated  him  in  an  action  faj; 
him  if  he  had  been  an  adult. 

Fourteenth.  That  the  knowledge  of  the  mother  of  tin 
decedent  as  to  the  fact  that  the  place  was  a  dangerous  cm 
in  the  street,  by  the  fact  of  the  frequent  passing  and  repa» 
ing  of  the  cars  of  the  defendant,  imposed  an  additioul 
duty  on  her  to  prevent  the  intestate  from  being  in  a  plaei 
of  danger,  and  her  permitting  him  to  be  between  ths 
tracks  unattended,  was  negligence  contributing  to  the  acd- 
dent,  for  which  no  recovery  can  be  had. 

Fifteenth.  That,  from  the  evidence,  no  inference  that 
be  indulged  in,  is  consistent  with  the  exercise  of  that 
and  prudence  required  by  law  under  the  circumstances  oi 
the  part  of  the  deceased,  or  on  the  part  of  the  plaintiff. 

Sixteenth.  That  the  plaintiff  has  failed  to  give  aq 
evidence  that  the  deceased  was,  as  matter  of  fact,  capabk 
of  exercising  judgment  or  discretion. 

The  motion  was  denied,  to  which  the  defendant 
excepted. 

At  the  conclusion  of  the  defendant's  testimony,  a  motid 
for  a  nonsuit  was  renewed  upon  the  grounds  above  stated, 
and  denied. 

The  first  contention  on  the  part  of  the  appellant  in  thi 
case  is  that  there  is  a  complete  failure  of  proof  to  establisi 
any  negligence  or  wrongdoing  on  the  part  of  the  defendant 
in  the  management  of  the  car  by  which  the  injury  wai 
inflicted. 

Manifestly  the  burden  was  upon  the  plaintiff  to  establisb 
some  negligent  act  or  omission  on  the  part  of  the  defend* 
ant  which  caused  the  injury  before  the  plaintiff  coald 
recover. 

The  unfortunate  killing  of  the  boy,  if  it  was  the  result 
of  unavoidable  accident  on  the  part  of  the  defendant  in  the 
movement  of  its  cars,  would  not  create  a  liabili^,  so  long 
as  it  appeared  that  the  defendant  was  in  the  lawful  and 
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inndeni  use  of  the  privileges  conferred  upon  it  by  the 
franchise,  which  authorize  the  defendant  to  operate  its 
nilroad. 

It  was  the  duty,  therefore,  of  the  plaintiff,  before  a 
teooyery  can  be  had  against. the  defendant,  to  establish 
■ome  negligent  or  improper  act  or  omission  by  the  defend- 
ant which  produced  the  injury  complained  of. 

The  undisputed  facts  shown  by  all  the  evidence  on  the 
|iart  of  the  plaintiff  and  defendant  fail,  it  seems  to  me,  to 
prove  the  defendant  guilty  of  any  negligence  or  want  of 
■kill  or  care  in  the  management  of  its  motor,  by  which  this 
unfortunate  accident  was  produced. 

The  car  was  moving  down  the  grade  on  the  southerly 
track  at  a  rate  not  exceeding  five  miles  an  hour  within  all 
the  evidence,  a  rate  of  speed  seven  miles  less  than  the 
maximum  speed  at  which  it  was  permitted  to  move  within 
the  charter  or  city  ordinance. 

It  was  running  by  its  own  gravity,  the  power  having 
been  taken  off  by  the  motorman,  and  the  brakes  were 
gently  applied  to  prevent  the  car  attaining  too  great  a 
speed.  One  or  two  coal  wagons  were  moving  in  front  of 
the  car  in  the  same  direction,  and  on  the  same  track  upon 
which  the  car  was  running.  Two  coal  wagons  were  going 
west  on  the  northerly  track,  the  forward  wagon  of  which 
was  opposite  the  motor.  From  behind  that  wagon  the 
decedent  rushed  southerly  upon  the  track  upon  which  the 
motor  was  running,  at  a  point  not  exceeding  five  feet  from 
the  forward  end  of  the  car.  Up  to  that  time  the  evidence 
discloses  that  the  presence  of  the  child  was  unknown  to 
the  motorman,  and  he  was  hidden  from  the  motorman 'a 
view  by  the  intervening  coal  wagon. 

The  evidence  discloses  that  after  discovering  the  child 
the  motorman  did  everything  in  his  power  to  stop  the  car 
and  thus  prevent  the  injury,  first  applying  the  ordinary 
appliance  of  the  brakes,  and,  fearing  that  ineffectual, 
reversing  his  power.     All  his   efforts   failed  to  save  the 
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child,  and,  I  think,  this  must  be  regarded  as  onooftbtt 
unavoidable  accidents  which  sometimes  occur,  without 
fault,  and  against  which  the  law  furnishes  no  indemmtj. 

In  Chrystal  v.  The  Troy  &  Boston  Railroad  Company^  195 
N.  Y.  164,  it  was  held  that  a  railroad  company  *'  is  not 
responsible  for  an  error  of  judgment  on  the  part  of  the 
engineer  as  to  the  speed  of  his  train,  or  his  ability  to  stop 
it  in  time.  All  the  engineer  is  bound  to  do  after  discoFeiy 
of  the  peril  is  to  use  reasonable  diligence  and  care  to  ftvert 
it.'' 

In  Fenton  v.  The  Second  Avenue  Railroad  Company,  12J 
N.  Y.  627,  the  court,  in  reversing  a  judgment  for  the  plaint- 
iff in  an  action  somewhat  similar  to  the  one  at  bar,  osei 
this  language: 

**  Street  railway  cars  have  a  preference  in  the  streeH, 
and  while  they  must  be  managed  with  care  so  as  not  to 
carelessly  injure  persons  in  the  street,  pedestrians  must, 
nevertheless,  use  reasonable  care  to  keep  out  of  their  way. 

'*The  unfortunate  death  of  this  boy  was  due  to  his  own 
carelessness,  or  it  was  a  pure  accident,  and  in  either  event 
the  defendant  cannot  be  held  responsible  for  it.** 

The  evidence  in  this  case,  from  which  the  above  quota- 
tion is  taken,  showed  that  the  injured  party  fell  upou  th*^ 
track  twenty  feet  in  front  of  the  team  drawing  the  car,  and 
that  the  horses,  going  at  the  usual  rate  of  speed,  \voul(l 
have  reached  him  in  two  seconds,  and  that  that  was  all  th« 
time  the  driver  had  to  apply  the  brakes  and  arrest  the 
motion  of  the  car. 

It  appeared  in  that  case  that  he  did  what  he  could,  but 
failed,  and  the  court  held  the  company  not  liable.  In  the 
case  at  bar  the  car  was  within  five  feet  of  the  child  before 
the  motorman  could  see  it.  He  holloaed  and  the  child 
undertook  to  retrace  its  steps.  At  the  same  time  the 
motorman  did  all  he  could  to  avert  the  collision.  Both 
failed  in  their  efforts  and  fatal  consequences  resulted, 
which  it  appears  to  me  were  unavoidable. 
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perhaps,  renders  it  unnecessary  to  examine  the 
int  in  the  case,  as  to  the  contributory  negligence  of 
ler,  as  it  seemed  to  be  conceded  that  the  child  was 
\uris,  and  that  if  negligence  was  imputable  to  the 

or  her  intestate,  it  must  be  the  negligence  of  the 
Bind  not  the  child. 

af  the  opinion  that  within  the  authorities  cited  by 
led  counsel  for  the  respondent  that  was  a  question 
jr  the  jury,  and  properly  submitted  to  them  by  the 
trial  judge.     But  as  we  can  find  no  proof  of  negli- 

improper  conduct  on  the  part  of  the  defendant  in 
agement  of  its  car,  we  think  the  learned  trial  judge 
lave,  upon  the  motion  of  the  defendant,  nonsuited 
itiff,  and  his  failure  to  do  so  was  error  for  which 
rmeni  should  be  reversed. 
.M,  J.,  concurred;  Herrick,  J.,  not  acting, 
lent  reversed  and  a  new  trial  granted,  costs  to 
d  event. 


3ee  notes  to  CindnwUi  St  Ry.  Co.  ▼.  Whitcombipost 


ANCY,  Appellant,  v.  The  Troy  and  Lansinqburqh 
Bailroad  Company,  Respondent. 

ISupreme  Court,  Oeneral  Term,  Third  Department,  July,  1895. 

(88  Hun,  496.) 

ECTBIC  STBEKT  RAUiWAY.— CONTRIBUTOBY  NEOUQENCB. 

of  a  loaded  truck  was  upon  the  track  of  one  electric  street  rail- 
approaching  the  crossing  thereof  by  another  similar  railway, 
a  car  upon  the  same  track  was  approaching  him  in  the  rear, 
another  coming  upon  the  intersecting  track.  He  undertook  to 
ront  of  the  last  named  car,  miscalculated  the  distance,  and  a 
resulted. 
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In  an  action  for  damages  for  the  injury  sustained,  hM^  that  a  dimifliloC 
the  complaint  on  the  ground  of  contributory  negligence  was  piopeilf 
granted. 

Appeal  from  judgment  rendered  at  the  RensselMr 
County  Circuit,  dismissing  the  complaint;  also  from  (»d0r 
denying  motion  for  a  new  trial  upon  the  minues. 

John  T.  Norton  and  James  B.  Egan,  for  the  appellant 

Thomas  S.  Fagan,  for  the  respondent 

Mayham,  p.  J. :  This  action  was  prosecuted  by  flu 
plaintiff,    appellant,    against    the  defendant  for  alleged 

negligence  of  the  defendant  in  the  management  of  one  ol 

its  motor  cars  by  which  it  collided  with   the  plaintiff 

wagon  resulting  in  an  injury  to  the  wagon  and  to  the 

person  of  the  plaintiff. 

The  case  discloses  that  the  plaintiff  was  driving  a  track 
wagon,  loaded  with  beer  casks  and  drawn  by  a  team  oi 
heavy  horses,  and  that  in  crossing  the  track  of  the  defend- 
ant's railroad  the  motor  car  on  said  track  collided  with 
the  hind  wheels  of  the  plaintiff's  wagon,  breaking  the  aile 
of  the  same,  by  reason  of  which  the  plaintiff  was  precipi- 
tated upon  the  pavement,  and  the  wheel  of  his  wagon 
passed  over  his  foot,  inflicting  injury  upon  the  plaintiff'i 
person. 

On  the  trial  it  appeared  that  the  injury  occurred  at  the 
intersection  of  River  and  Congress  streets,  in  the  city  of 
Troy.  The  plaintiff  was  driving  his  wagon  along  Congress 
street,  on  which  there  are  two  tracks  of  the  electric  rail- 
road, which  cross  the  tracks  of  the  defendant's  railroad  at 
the  intersection  of  Congress  and  River  streets.  At  about 
five-thirty  o'clock  on  January  27,  1892,  as  plaintiff  waa 
driving  from  Congress  street  bridge  going  east,  which  th« 
evidence  shows  was  a  down  grade,  when  within  abou^ 
fifteen  feet  of  the  River  street  crossing  he  discovered  om 
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of  defendant's  motor  cars  approaching  such  crossing  at  a 
distance  of  from  fifty  to  seventy-five  feet  from   the  same. 
The  case  discloses  by  the  plaintiflF's  testimony  that  he 
was  driving  on  the  Congress  street  track,  and  that  a  motor 
was  approaching  in  the  rear.     Instead  of  turning  from 
each  track  he  endeavored  to  avoid  collision  with  the  Con- 
gress streetcar  by  hurrying  his  team  across  the  defendant's 

track,  hoping  to  do  so  in  time  to  avoid  a  collision  with  the 
defendant's  motor  car.     In  this  he  miscalculated,  and  the 

car  collided  with  the  wagon  as  above  stated. 

It  appears  from  the  evidence  that  the  plaintiff  made  no 
effort  to  stop  his  team  and  wagon  before  reaching  the 
defendant's  track,  nor  is  there  any  evidence  that  the  con- 
ductor of  defendant's  motor  car  made  any  effort  to  stop  it 
before  the  collision. 

Upon  these  facts,  about  which  there  seems  to  be  no 
conflict,  the  defendant,  at  the  conclusion  of  the  plaintiff's 
testimony,  moved  for  a  nonsuit  on  the  ground  that  the 
evidence  did  not  disclose  or  tend  to  prove  that  the  plaintiff 
was  free  from  contributory  negligence.  This  motion  was 
granted  by  the  trial  judge,  to  which  the  plaintiff  duly 
excepted.  The  plaintiff  asked  the  trial  judge  to  submit  as 
a  question  of  fact  to  the  jury  the  question  whether  or  not 
the  plaintiff  was  guilty  of  contributory  negligence.  The 
judge  refused  to  submit  that  question,  to  which  plaintiff 
also  excepted. 

It  is  not  easy  to  fix  the  exact  boundary  between  the 
question  of  contributory  negligence  as  a  question  of  law 
and  that  of  contributory  negligence  as  a  question  of  fact, 
80  as  to  determine  whether  or  not  it  is  the  duty  of  the  trial 
judge  to  submit  it  to  the  jury. 

But  it  seems  quite  clear  in  this  case  that  the  plaintiff  by 
his  own  act  contributed  to  the  injury  of  which  he  com- 
plains, and  that  he  undertook  to  determine  at  his  own 
peril  whether  or  not  he  could  cross  defendant's  track  in 
safety,  and  that  the  risk  of  that  determination  was  his  own, 
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for  which  the  defendant  cannot  be  held  responsible.  The 
law  is  well  settled  that  where  the  defendant  is  negligent, 
if  the  plaintiff,  by  his  own  negligent  act,  contributed  to 
the  injury  of  which  he  complains,  he  cannot  have  recourse 
for  damages  for  that  injury  to  the  defendant. 

I  am,  therefore,  of  opinion  that  the  nonsuit  was  right, 
and  the  judgment  should  be  affirmed,  with  costs. 

Putnam  and  Herrick,  JJ.,  concurred. 

Judgment  affirmed,  with  costs. 


NOTC— See  notes  to  Cincinnati  St.  Ry.  Co,  ▼.  WhiieombtpoiL 


John  E.  Wallace,  Admr.,   etc.,   v.   City  &  Sububbah 

Railway  Company. 

Oregon  Supreme  Courts  July  SO,  2894. 

(96  Or.  174.) 

Electric  strbbt  rao^way.— Kh^lino  child— Nbquokhcb  asd  ooi- 

tributory  nsquosncs. 

It  cannot  be  declared,  as  matter  of  law,  that  it  is  not  negligenoe  in  tboN 
in  charge  of  an  electric  street  car,  who  see,  or  can,  by  the  ezerciie  o^ 
ordinary  care,  see  a  company  of  small  children  on  or  near  the  titck 
at  a  public  street  crossing,  and  who  they  have  reason  to  suppose  an 
crossmg  the  street,  to  attempt  to  pass  them  at  the  rate  of  eight  or  tfl* 
miles  an  hour. 

It  is  for  the  jury  to  judge  whether  the  conduct  of  a  child  six  yeanuld, 
in  attempting  to  cross  the  track  of  an  electric  street  railway  in  front  d 
an  approaching  car  withou^  looking  or  listening,  is  characterised  Vy 
want  of  that  degree  of  care  which  could  reasonably  have  been  expected 
of  a  child  of  her  age. 

Held,  not  error  to  charge  that  the  child  may  have  been  negligent  in  goins 
on  the  track,  yet  if  those  in  charge  of  the  oar  saw  the  dangerous  poB* 
tion  in  which  she  had  placed  herself,  it  was  their  duty  to  f>x^roiie  all  tkl 
diligence  then  possible  to  avoid  injury  to  her. 
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Appeal  bj  defendant  below  from  judgment  of  Circuit 
ourt,  Multnomah  county. 

This  is  an  action  by  John  E.  Wallace,  administrator  of 
le  estate  of  Mary  Bodiala,  deceased,  against  the  City  and 
iburban  Railway  Company  to  recover  damages  for  the 
lath  of  plaintiff's  intestate,  caused  by  the  alleged  negli- 
nce  of  the  defendant  corporation  in  the  management  and 
leration  of  one  of  its  electric  cars  on  Savier  street,  in  the 
ty  of  Portland.     The  negligence  charged  in  the  complaint 

that  a  car,  while  being  run  and  operated  recklessly, 
igligently  and  carelessly,  and  without  the  exercise  of  any 
re  and  attention  and  at  an  excessive  and  dangerous  rate 

speed,  ran  over  and  killed  the  plaintiff's  intestate,  a 
ild  about  six  years  of  age,  while  she  was  lawfully  cross- 
g  the  track  at  a  public  street  crossing.  At  the  close  of 
aintiff's  testimony  the  defendant  submitted  a  motion  for 
nonsuit,  which  being  overruled,  the  trial  resulted  in  a 
irdict  and  judgment  in  favor  of  plaintiff,  from  which 
)fendant  appeals. 

Rufus  Mallory  {Cyrus  A,  Dolph  and  Joseph  Simon  on  the 
ief , )  for  appellant. 

Nathan  D.  Simon  (Henry  E,  McGinn  and  Alfred  F.  Sears, 
'.,  on  the  brief,)  for  respondent. 

Opinion  by  Chief  Justice  Bean: 

1.  Appellant  now  insists  that  the  court  erred  in  over- 
iling  its  motion  for  a  nonsuit.  The  refusal  to  nonsuit 
as  proper,  unless  the  evidence  for  the  plaintiff,  taken  in 
s  most  favorable  light,  would  not  authorize  the  jury  to 
id  a  verdict  in  his  favor.  On  a  motion  for  a  nonsuit 
rery  intendment  and  every  fair  and  legitimate  inference 
hich  can  arise  from  the  evidence  must  be  made  in  favor 
the  plaintiff,  and  the  court  must  assume  those  facts  as 
ue  which  a  jury  could  properly  tind  under  the   evidence. 
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^'Before  a  court  is  authorized  to  grant  a  nonsuit  for  insuffi- 
ciency of  evidence,'*  says  Lord,  C.  J.,  "it  mustappeu 
that,  admitting  the  testimony  of  plaintiff  to  be  true,  and 
giving  him  the  benefit  of  every  inference  that  is  fairly 
deducible  from  it,  the  plaintiff  has  still  failed  to  support 
his  action.  In  fact,  it  is  enough  if  the  evidence  offered 
tends  to  show  facts  sufficient  to  sustain  the  action,  thoogl 
remotely."  Herbert  v.  Dufur,  23  Or.  462.  The  onl] 
question  we  have  to  determine,  then,  is  whether  there  wai 
any  evidence  offered  by  the  plaintiff,  from  which  the  jui] 
could  lawfully  find  that  the  death  of  plaintiff's  intestat 
was  caused  by  the  negligence  of  the  defendant  in  operatiDj 
its  cars  at  an  excessive  and  dangerous  rate  of  speed.  Tb 
main  facts  may  be  briefly  stated  as  follows :  The  defendant'i 
cars  run  east  and  west  on  Savier  street,  and  at  or  near  thi 
intersection  of  that  street  with  Nineteenth  street  there  i 
a  parish  school,  which  at  the  time  of  the  accident  wsi 
attended  by  the  deceased  and  a  number  of  other  childieii 
who  were  accustomed,  as  was  known  to  the  persons  u 
charge  of  the  car,  to  use  the  crossing  at  which  plaintiff 'i 
intestate  was  killed,  in  going  to  and  from  school.  A  fan 
moments  after  the  school  had  adjourned  for  luncb,  and 
while  the  children  were  on  the  street — some  engaged  in 
playing  near  the  track,  and  others  on  their  way  home^the 
defendant's  car  came  down  Savier  street,  running,  as  the 
evidence  for  plaintiff  tended  to  show,  at  the  rate  of  ten 
miles  an  hour,  and,  without  slowing  down,  attempted  tc 
f  pass  the  crossing;  and  in  doing  so  the  plaintiff 's intestati 

'(  was  knocked  down  by  the  car  and  killed.     The  particuls 

f'  incidents  attending  the  accident  are  not  fully  disclose^ 

I  the  only  eye  witnesses   being  two  boys,  aged  nine  at 

^  thirteen  years,   respectively.     The  elder  boy  first  staU 

that  he  was  playing  marbles  in  the  street,  about  ten  fe 
from  the  track,  and  saw  the  car  strike  the  deceased,  ai 
two  wheels  pass  over  her  body,  and  afterwards  t€stifi( 
that  she  was  standing  on  the  crossing,   about   three  f€ 
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from  the  track,  while  the    car  was  coming  down   from 

Twentieth  street,  and  he  did  not  see  the  car  strike  her,  but 

WW  her  fall  on  the  track.    The  other  boy,  who  is  a  brother 

of  the  deceased,  says  that  he  and  his  sister  were  on  their 

waj  home  from  school,  and  that  he  had  hold  of  her  hand, 

and  while  they  were  crossing  the  track  his  sister  was  struck 

by  the  car,  and  that  neither  of  them  saw  it,  nor  did  they 

look  to  see  if  a  car  was  coming,   and  knew  nothing  of  its 

approach  until  it  struck  the  girl,  when  he  jumped  back. 

2.  The  contention  for  the  defendant  is  that  this  evidence 
does  not  in  any  way  tend  to  show  that  the  excessive  or 
dangerous  rate  of  speed  of  the  car  was  the  proximate  cause 
of  the  injury,  or  that  it  would  not  have  occurred  if  the  car 
had*  been  running  at  a  rate  of  speed  perfectly  safe   and 
legal.     If  we  assume,  as  does  the  argument  for  the  defend- 
ant, that  the  child,  without  the  fault  or  negligence  of  the 
defendant,  suddenly  and  unexpectedly   appeared  on  the 
track  immediately  in  front  of  the  car,  we  might  conclude 
that  her  death  was  an  unavoidable  accident,  and  that  the 
rate   of   speed  would   be  immaterial,    for  upon   such   an 
appearance  on  the  track  no  precaution  could  have  pre- 
vented the  accident.     But  because  these  facts  are  not  fixed 
and  certain,  the  case  had  to  go  to  the  jury,  and  the  rate  of 
speed   properly   became   an   element    in   the  case.      The 
evidence  does  not  show  how  far  in  advance  of  the  car  the 
child  attempted  to  cross   the  track,    but  it  does   tend  to 
show  that  she  was  on  or  within  three   feet  of  the  track, 
within  plain  view  of  the  persons  in  charge  of  the  car,  while 
it  was  moving  from  Twentieth   street  down  to  the  place  of 
the  accident,   and,  notwithstanding   such  fact,  no  attempt 
was  made  to  avoid  a  collision.    It  is  a  well  settled  principle 
that  a  wrongdoer  is  responsible  for  such  consequences  as 
might  reasonably  have  been  anticipated  as  likely  to  occur 
as  the  natural  and  probable  result  of  his  misconduct,  and 
it   is   ordinarily   the   province   of  the    jury   to    ascertain 
whether  the  injury  in  a  particular  case  was   such  natural 
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and  proximate  result  of  the  wrong  complained  of.  EarMf 
V.  North  Pacific  Lumber  Company,  19  Or.  522;  Rantwri. 
Minneapolis  Railway  Company,  32  Minn.  331.  Now,  in  this 
case,  the  accident  occurred  at  a  public  street  crossing,  mudi 
frequented  by  children  going  to  and  returning  from  school, 
at  a  time  when  the  children  might  reasonably  be  expected 
to  be  using  the  crossing,  and  therefore  the  law  demanded 
the  greater  vigilance  and  care  on  the  part  of  those  in  charge 
of  the  car.  They  saw,  or  could,  by  the  exercise  of  reason- 
able care,  have  seen,  the  children  on  or  near  the  track  a 
sufficient  length  of  time  before  reaching  the  crossing  to 
have  slowed  down  and  had  the  car  under  control,  bot^  in 
place  of  doing  so,  were  running  at  a  dangerous  rate  of 
speed,  as  we  must  assume.  In  view  of  the  rule  that  what 
is  ordinary  care  and  what  negligence  are  inquiries  to  be 
answered,  in  most  cases,  by  the  jury,  we  think  it  cannot  be 
declared,  as  a  matter  of  law,  that  it  is  not  negligence  in  those 
in  charge  of  an  electric  street  car,  who  see,  or  can,  by  the 
exercise  of  ordinary  care,  see,  a  company  of  small  children 
on  or  near  the  track  at  a  public  street  crossing,  and  who 
they  have  reason  to  suppose  are  crossing  the  street,  to 
attempt  to  pass  them  at  the  rate  of  eight  or  ten  miles  an 
hour.  It  was,  therefore,  clearly  the  province  of  the  jury  to 
ascertain  the  position  of  the  child  while  the  car  was  coming 
down  the  street,  and  whether  a  slower  rate  of  speed  would 
not  have  enabled  the  persons  in  charge  of  the  car  to  hare 
observed  the  child  on  the  track  in  time  to  avert  the  acci- 
dent. There  was,  then,  sufficient  evidence  for  the  con- 
sideration of  the  jury,  tending  to  show  that  the  excessive 
s])eed  of  the  car  was  negligence,  and  the  proximate  cause 
of  the  injury,  unless  the  deceased  was  guilty  of  such  con- 
tributory negligence  as  would  prevent  a  recovery  by  her 
administrator. 

3.  As  a  general  rule,  it  is  undoubtedly  the  duty  of  a  pedes* 
trian  to  look  and  listen  before  attempting  to  cross  a  street 
car  track,  and  a  failure  to  do  so  will  bar  a  recovery;  but 
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lis  rule  is  not  to  be  applied  inflexibly  in  all  cases,  without 
gard  to  age  or  circumstances.  If  we  assume  that  it  can 
I  asserted,  as  a  proposition  of  law,  that  a  child  of  the 
B  of  the  deceased  is  sui  juris,  so  as  to  be  chargeable 
th  negligence,  the  law  is  not  so  unreasonable  or  unjust 
to  require  of  it  the  same  degree  of  reason  and  considera- 
n  in  avoiding  the  consequences  of  the  negligence  of 
lers  that  is  required  of  persons  of  full  age  and  capacity; 
d  it  should  be  left  to  the  jury  to  determine  whether  the 
ild,  in  attempting  to  pass  in  front  of  the  car,  acted  with 
It  degree  of  care  and  prudence  which  might  reasonably 
expected,  under  the  circumstances,  of  a  child  of  her  age 
d  capacity.  She  was  lawfully  in  the  street,  and  was 
much  entitled  to  use  the  crossing  as  the  defendant  cor- 
ration.  In  attempting  to  do  so,  she  was  run  over  and 
led  by  the  car  of  defendant,  running  at  an  excessive 
d  dangerous  rate  of  speed.  The  negligence  of  the 
Tendant  must,  therefore,  be  assumed,  and  it  was 
'    the    jury    to    judge    whether    the    child's    conduct, 

attempting  to  cross  the  track  in  front  of  the  approach- 
I  car  without  looking  or  listening,    was   characterized 

any  want  of  that  degree  of  care  which  could  rea- 
lably  have  been  expected  of  a  child  of  her  age. 
SBida  V.  Oregon  Railway  and  Navigation  Company,  14 
.  551;  Railway  Company  v.  Gladmon,  15  Wallace,  401; 
}ne  V.  Dry  Dock  Railroad  Company,  115  N.  Y.  104; 
^me  V.  New  York,  &c.  Railroad  Company,  83  N.  Y.  620; 
lUey  V.  Whittier  Machine  Company,  140  Mass.  337; 
iladelphia  Railroad  Company  v.  Long,  75  Pa.  St.  257; 
nnsylvania  Railroad  Company  v.  Kelly,  31  Pa.  St.  372; 
irry  v.  New  York  Central  Railroad  Company,  44  N.  Y.  289, 

Am.  Rep.  377.  Viewing,  then,  the  case  from  the  stand- 
•int  of  plaintiff's  testimony,  the  motion  for  a  nonsuit  was 
operly  overruled. 

By  paragraph  six  the  court  simply  asserts  the  doctrine 
at,  although  the  child  may  have  been  guilty  of  negligence 
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in  going  on  the  track,  yet,  if  the  servants  of  defendants 
charge  of  the  car  saw  the  dangerous  position  in  which 
she  had  placed  herself ,  it  was  their  duty  to  have  exeiciBed 
all  the  diligence  then  possible  to  avoid  injuring  her.  The 
terms  ''more  than  ordinary  diligence/'  and**eztraordinaij 
diligence/'  as  used  by  the  court,  were  intended  to  defini 
what  would  constitute  ordinary  care  under  the  ezigencui 
of  the  situation.  The  term  ''ordinary  care''  is  a  relatifB 
term,  always  dependent  on  circumstances.  What  would 
be  ordinary  care  in  one  case  would  be  the  grossest  neglect 
in  another.  Thus,  if  an  adult  should  be  seen  on  a  street 
car  track,  it  might  be  assumed  that  he  would  leave  the 
track  before  the  car  reaches  him,  but  no  such  presumptkm 
can  be  indulged  in  as  to  the  conduct  of  an  infant  of  tender 
years ;  and  hence,  when  the  court  said  that,  if  the  serYUti 
of  defendant  saw  this  child  on  the  track,  they  were  required 
to  use  more  than  ordinary  diligence  to  prevent  injury,  it 
was  only,  in  effect,  saying  that  the  age  of  the  child 
required  the  highest  degree  of  care  on  the  part  of  the 
servants  of  the  defendant,  and  nothing  short  of  that  would 
be  ordinary  care,  under  the  circumstances.  Nor  do  we 
find  any  error  in  the  instructions  complained  of.  The 
statement  that  the  case  should  receive  the  same  considert- 
tion  as  if  the  child  were  living,  and  had  brought  an  action 
herself  for  injuries,  is  in  the  opening  paragraph  of  the 
charge,  and,  in  view  of  what  follows,  could  not  have  been 
intended  or  understood  by  the  jury  as  asserting  that  the 
same  rule  for  the  measure  of  damages  should  be  applied 
as  if  the  child  had  lived,  and  brought  an  action  for  her 
own  injuries. 
The  judgment  will  be  affirmed. 

Affirmib. 


NoTB.— See  notes  to  Cincinnati  SL  Ry.  Co.  ▼.  WhUocmd^^  po&L 
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liOBERT  DUNSFATn  AND  WiPE  V.    PITTSBURGH,    ALLEGHENY 

&  Manchestsb  Traction  Company. 

rtnnst/lvania  Supreme  Courts  April  16thj  1S94, 

(161  Pa.  124.) 

Elbctric  street  railway.— Duty  to  travelers.— Contributory 

neougencb. 

The  facts  that  an  electric  street  car  was  run  over  a  street  at  the  rate  of 
eight  or  nine  miles  an  hour;  that  the  brake  was  not  applied  and  the  bell 
was  not  rung;  and  that  the  speed  was  such  that  the  car  went  thirty-five 
feet  after  striking  a  boy  before  the  motorman  could  stop  it, —  authorized 
the  snbnussion  to  the  jury  of  the  question  of  negligence  of  the  company. 

flailure  of  parents  to  keep  a  young  child  olff  the  track,  held,  under  the 
circumstances  to  not  constitute  contributory  negligence  aa  matter  of 
law. 

Appeal  by  defendant  below. 

A.  If.  Neeper,  for  appellant. 

[Vise  {W.  T.  Miner,  with  him),  for  appellee. 

Opinion  by  McCullum,  J. :  This  is  an  action  by  parents 
to  recover  the  money  value  of  their  child's  life,  which  they 
allege  as  taken  on  the  22nd  of  February,  1892,  through 
the  negligence  of  the  appellant  company  in  running  its  car 
at  an  unusual  and  dangerous  rate  of  speed,  and  without 
^ving  proper  signals,  at  or  near  the  intersection  of 
Franklin  and  Bid  well  streets,  in  Allegheny  City.  The 
trial  in  the  court  below  resulted  in  a  verdict  in  favor  of 
the  plaintifFa  for  $699.  If  there  was  evidence  sufficient  to 
justify  a  finding  that  the  boy's  death  was  caused  by  the 
negligence  of  the  appellant  company,  and  the  learned 
vol.  V— 36. 
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court  below  did  not  err  in  refusing  to  hold  that  the  negli- 
gence of  the  parents  contributed  thereto,  the  companj 
cannot  reasonably  complain  of  the  verdict,  because  tlM 
amount  of  it  does  not  indicate  that  the  jury  were  affected 
by  sympathy  or  prejudice  in  rendering  it.  In  a  clear  and 
concise  charge,  the  learned  judge  carefully  limited  the 
jury  to  such  matters  as  were  proper  for  their  consideration 
in  ascertaining  the  damages;  and  the  verdict,  in  thii 
particular,  fairly  conformed  to  the  instructions.  We  turn, 
then,  to  the  evidence,  to  see  if  it  was  suflScient  to  support 
the  plaintiffs'  contention  that  the  death  of  their  child  wai 
due  wholly  or  partially  to  the  company's  negligence;  and, 
if  we  conclude  that  it  was,  to  inquire  whether  there  wai 
anything  in  it  which  would  have  justified  the  learned 
judge  in  holding  that  their  own  negligence  in  caring  fcff 
the  child  was  responsible,  in  some  degree,  for  the  sad 
occurrence. 

It  appears  from  the  evidence  produced  by  the  plaintiffs 
that  at  the  time  of  the  accident  the  car  was  running  at  a 
high  rate  of  speed,  and  that  the  brake  was  not  applied  to 
check  its  progress,  nor  the  bell  rung  to  give  notice  of  iti 
approach,  until  the  boy  was  struck  by  it.  Mrs.  Hartman 
testified  that  she  was  standing  about  twenty-five  feet  from 
the  place  where  he  was  struck,  and  that,  when  she  first 
saw  the  car,  it  was  a  square  and  a  half  away  from  her, 
and ''coming  very  fast,"  that  the  brake  was  applied  and 
the  bell  rung  after,  but  not  before,  he  was  struck.  In  her 
statement  respecting  the  speed  of  the  car  and  the  ringing 
of  the  bell,  she  was  fully  corroborated  by  the  testimony  of 
M.  C.  Golden  and  Mrs.  Owsten.  The  latter  said:  "laaw 
the  car  coming  down  very  rapidly,  as  though  it  had  broke 
away,  or  something;  it  looked  to  me  like  it  had  broke 
away,  and  was  uncontrollable,  the  way  it  went."  These 
witnesses  either  resided  upon,  or  in  plain  view  of,  the 
street  on  which  the  railway  track  was  located,  and  were 
accustomed  to  seeing  the  cars  running  upon  it;  the  speec 
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of  this  car  was  so  great  that  their  attention  was  parti- 
cularly attracted  by  it  before  the  occurrence  of  the  accident, 
and  it  ran  about  thirty-five  feet  after  the  boy  was  struck 
by  it,  before  it  could  be  stopped.  Their  testimony  in 
relation  to  the  speed  of  the  car,  and  the  distance  it  ran 
after  the  boy  was  struck  by  it,  was  corroborated  by  that  of 
McClelland,  the  company's  only  witness,  who  testified, 
inter  alia,  that  he  was  standing  in  the  car,  and  saw  the  acci- 
dent; that  it  was  crowded,  and  **  seemed  to  be  going 
pretty  rapidly,  eight  or  nine  miles  an  hour;"  that  it 
struck  the  boy  at  or  near  the  crossing;  and  that,  after  it 
struck  him,  it  **slid  along  thirty-five  feet"  before  the  motor- 
man  could  stop  it.  Surely,  this  evidence  authorized  an 
inference  that  the  car  was  running  at  an  unusual  and 
dangerous  rate  of  speed  at  the  time  of  the  accident,  and 
required  that  the  question  of  the  company's  negligence  in 
connection  with  it  should  be  submitted  to  the  jury. 

We  cannot  assent  to  the  proposition  that  the  court  should 
have  taken  the  case  from  the  jury  on  the  ground  that  the 
presence  of  the  boy  on  the  street,  under  the  circumstances 
shown,  constituted  negligence  on  the  part  of  the  plaintiff 
which  contributed  to  his  death.  It  is  contended  by  the 
appellant  company  that  the  boy  was  on  the  street  by  per- 
mission of  his  parents,  or  that  they  failed  to  take  proper 
precautions  to  prevent  his  going  there,  and  it  bases  its 
contention  in  this  particular  on  the  testimony  of  his  mother 
and  Miss  Algeo.  It  is  not  necessary  to  include  their  testi- 
mony, or  any  portion  of  it,  in  this  opinion.  We  have 
carefully  read  and  considered  the  whole  of  it,  and  are 
clearly  satisfied  that  the  question  of  the  alleged  contributory 
negligence  of  the  plaintiffs  was  for  the  jury,  and  not  for 
the  court  to  decide.  It  seems  to  us  that  there  is  a  striking 
resemblance  between  this  case  and  Philadelphia  and  Read- 
ing Railroad  Co.  v.  Long,  75  Pa.  St.  257.  In  that  case, 
as  in  this,  the  plaintiffs  claimed  that  their  child's  death 
was  attributable  to  the  company's  negligence,    while  the 
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latter  contended  there  was  no  negligence  on  its  part,  and 
that  there  was  contributory  negligence  on  the  part  of  the 
parents.  In  that  case,  Chief  Justice  Aqnew,  deliTering 
the  opinion  of  this  court,  said:  ''To  suffer  a  child  to 
wander  on  the  street  has  the  sense  of  permit  If  such  per- 
mission or  sufferance  exist,  it  is  negligence.  This  is  the 
assertion  of  a  principle.  But  whether  the  mother  did 
suffer  the  child  to  wander  is  a  matter  of  fact,  and  is  the 
subject  of  evidence,  and  this  must  depend  upon  the  care 
she  took  of  her  child.  Such  care  must  be  reasonable  care, 
dependent  on  the  circumstances.  This  is  a  fact  for  the 
jury."  The  resemblance  between  the  two  cases  in  respect 
to  the  questions  involved,  and  the  evidence  relied  on  to 
decide  them,  is  so  close  that  the  language  we  have  quoted 
applies  to  this  case  with  the  same  pertinency  and  force  as 
to  the  case  in  which  it  was  used.  The  appellant  com- 
pany's second  point  was  inartificially  drawn,  and  some- 
what obscure  and,  as  we  think  it  admitted  of  a  constructioD 
which  assumed  that  there  was  negligence  on  the  part  of 
the  plaintiffs  which  caused  or  contributed  to  the  death  of 
their  child,  we  cannot  say  there  was  error  in  the  answer 
to  it. 
The  specifications  are  overruled. 

Judgment  affirmed. 


Note.— See  notes  to  Cincinnati  St  Ry.  Co,  ▼.  Whitcomb^  post 
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John  Downey  v.  Pittsburgh,  Allegheny  &  Manchester 

Traction  Company. 

Fennsylvania  Supreme  Court ,  April  16th,  1894. 

(161  Pa.  181.) 
Injury  by  blbotric  oar.— Co2fTRiBUTORY  nkgugrncb. 

If  a  traveler  both  look  and  listen  for  approaching  cars  before  attempting 
to  croflB  an  electric  railway,  and  the  company  complain  that  he  did  not 
look  and  listen  at  the  right  place,  it  has  the  burden  of  establishing  that 
theie  was  a  place  where  he  could  have  had  a  better  view  of  the  tracks 
before  driving  upon  them. 

(Srcnmstances  held  not  to  establish  contributory  negligence  as  matter  of 
law. 

dues  of  this  series  distinguished:  Carson  v.  Federal  St,  etc.  By.  Co,,  vol. 
4,  p.  470;  Ehrieman  v.  East  Harruburgh,  etc.  Ry.  Co,,  vol.  4,  p.  486. 

Appeal  by  defendant  below  from   judgment  of  Court  ol 
Common  Pleas,  Allegheny  county. 

A.  M.  Neeper,  for  appellant. 

Thomas  M.  Marshall^  Jr.,  andfVani  P.  Sprout,  with  him 
for  appellee. 

Opinion  by  MoCollum,  J. :  The  sole  contention  of  the 
appellant  company  is  that  the  injuries  to  the  person  and 
property  of  the  plaintiff  were  occasioned  by  his  own  negli- 
gence. It  rested  its  motion  for  a  compulsory  nonsuit 
distinctly  upon  this  proposition,  and  its  argument  in  this 
court  was  devoted  exclusively  to  the  maintenance  of  it. 
^^  certainly  cannot  successfully  contend  that  under  the 
^^idence  in  the  case  the  court  should  have  instructed  the 

• 

l^ry  to  render  a  verdict  in  its  favor  on  the  ground  that 
^We  was  no  negligence  on  its  part,  because,  if  the  plaint- 
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ifif'a  witnesses  were  believed,  the  collision  was  chargeable 
to  the  extraordinary  speed  of  its  car,  and  the  failure  to  give 
the  usual  signals  in  approaching  the  crossing.  We  are, 
therefore,  warranted  in  concluding  that  its  third  point  was 
based  on  the  same  ground  as  its  motion  for  a  nonsuit. 

It  may  be  conceded  that  if  it  plainly  appeared  in  the 
plaintiff's  evidence  that  he  was  guilty  of  negligence  ia 
crossing  the  tracks  when  and  in  the  manner  he  did,  and 
such  negligence  was  responsible  in  any  degree  for  the 
injuries  for  which  he  claims  compensation  from  the  ap- 
pellant company,  this  point  should  have  been  aflSnned. 
But,  unless  it  so  appeared,  the  presence  of  evidence  on  the 
part  of  the  company  showing  that  his  negligence  con- 
curred with  its  own  in  producing  the  injuries  would  not 
have  justified  its  affirmance.  In  other  words,  when  the 
negligent  defendant  sought  to  escape  liability  by  showing 
concurring  negligence  on  the  part  of  the  plaintiff,  it  raised 
a  question  which  involved  the  credibility  of  witnesses,  and 
was  necessarily  for  the  consideration  and  decision  of  the 
jury. 

The  plaintiff  testified  that  before  crossing  the  tracks  he 
stopped,  looked,  and  listened,  and  that  he  could  not  see  a 
car  on  either  of  them,  nor  hear  anything  to  indicate  the 
approach  of  one  from  either  direction ;  that  he  then  started 
to  drive  across  the  tracks,  and  while  he  was  in  the  act  of 
crossing  them  he  saw  a  car  coming  on  the  down  track. 
Referring  to  his  position  when  he  first  saw   the  car,  he 
said:  **I  couldn't  go  back.     I  had  to  go  forward.     My 
horses  were  under  headway  at  a  good  rate  of  speed,  and  I 
would  have  had  to  stop  them,  and  back  and  turn  around. 
I   would   have   lost  more   time,    and  it  certainly  would 
have  killed  the  horses,  or  killed  me  and  the  horses  both, 
because   it  would   have   hit   the  horses,   or  hit   in  about 
the  double  tree.     I   didn't  think  they  were  going  really 
so  fast  as  they  were."     John  Mangan  and  James  Hamil- 
ton were  riding  with  him,  and  his  testimony  descriptive  of 
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>rhat  he  did  before  he  attempted  to  cross  the  tracks  and 

of  Ms  position  when  he  first  saw  the  car  was  fully  corro- 

t)orated  by  them.     In  view  of    his    position    when    he 

discovered  the  car,  and  of  the  fact  that  he   was  driving  a 

team  of  spirited  horses,   hitched  to  a    long   and    heavy 

market  wagon,  it  is  by  no  means  certain  that  he  could 

have  adopted  a  better  method  than  he  did  of  extricating 

himself  from  the  peril  in  which  he  appears  to  gave  been 

placed  without  fault  of  his  own;  at  all  events,  it  was  not 

for  the  court  to  say  that  the  effort  he  made  to  avoid  the 

danger  to  which  he  was   exposed  constituted  contributory 

negligence. 

But  the  appellant  company  contends  that  the  plaintiff 
did  not  stop  in  the  right  place  to  look  and  listen  before  be 
attempted  to  cross  the  tracks.  It  is  proper  to  say,  in  con- 
nection with  this  particular  contention,  and  we  think  it  is 
a  sufficient  answer  to  it,  that  there  was  no  evidence  tend- 
ing to  show  there  was  any  place  where  he  could  have 
obtained  a  better  view  of  the  tracks  without  driving  upon 
them.  Carson  v.  Federal  St.  etc.  IlaUway  Co.,  147  Pa. 
St.  219,  and  Ehrisman  v.  Harrishurgh,  etc.  Railway 
COf  150  Pa.  St.  180,  are  plainly  distinguishable  in  their 
facts  from  this  case. 

Carson  did  not  look  to  see  whether  a  car  was  ap- 
proaching before  he  drove  on  the  tracks,  and  Ehrisman 
'was  driving  along  the  street  on  which  the  railway  was 
located,  and  in  the  same  direction  the  car  was  running; 
lie  looked  and  listened  at  a  point  about  sixty  feet  from  the 
place  where  he  turned  to  cross  the  tracks  obliquely,  and 
while  he  was  crossing  them  in  that  manner  the  collision 
occurred. 

We  think  this  case  was  fairly  and  correctly  tried  in  the 
court  below,  and  we,  therefore,  overrule  the  specifications 
of  error,  and  sustain  the  judgment  entered  there. 

Judgment  affirmed. 


KoTB. — See  notes  to  Cincinnati  St,  Ry,  Co,  v.  Whitcornb,  post. 
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James  Omslaer  v.  Pittsburg  &  Birmingham  Tractioh 

Company. 

Pennsylvania  Supreme  Court,  May  SO,  1896^ 

(1  '8  Pa.  510.) 
Electrio  street  railway  ^Comtributort  Nsougevgb. 

It  is  contributory  negligence  as  matter  of  law  for  a  peraon  to  drive  upon 
the  track  of  an  electric  street  railway  when  the  view  is  so  obstructid 
that  he  can  only  see  but  twenty-five  feet  of  the  track,  and  then  ii  i> 
much  noise  that  a  car  or  its  signals  cannot  be  heard. 

Gases  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  Ov- 
aon  v.  Federal  St.  etc.  Ry.  Co  ,  vol.  4,  p.  470;  Ehriaman  ▼•  Ead  Earri»> 
burgh,  etc.  Ry.  Co.,  vol.  4,  p.  486. 

Appeal  by  plaintiff  from  judgment  of  nonsuit  rendered 
in  Court  of  Common  Pleas,  Allegheny  county.  Facts 
stated  in  opinion. 

Jaraes  S.  Young  {S.  U.  Trent  with  him),  for  appellant. 

Wm.  D.  Evans  {Oeo.  C.  Wilson  with  him),  for  appellee. 

Opinion   by   McCollum,   J.:  The  plaintiff  was  injured 
while  crossing  the  railway  tracks  of  the  defendant  com* 
pany  on  Smithfield  street,  at  the  intersection  of  said  street 
and  First  avenue,  in  the  city  of  Pittsburgh.     There  were 
two  tracks  on  the  street,   known  as  the  north  and  south 
bound  tracks,  and  upon  them  electric  cars  were  run  in 
opposite  directions,   to  accommodate   the  travel   on  that 
crowded  thoroughfare.      The   plaintiff  approached  these 
tracks  on  First  avenue,  west  of  Smithfield  street,  and  on 
nearing  the  crossing  he  had  such  a  view  of  the  street  south 
of  the  avenue  as  satisfied  him  that  there  was  no  car  on  the 
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.orth-bound  track  which  would  delay  his  passage  over  it. 
*he  south-bound  track  was  on  the  west  side  of  the  street, 
Bd  between  him  and  the  north-bound  track;  and  his  view 
f  the  former  was  so  obstructed  by  an  ice  wagon,  and  by 
tiles  of  lumber  and  brick,  that  he  could  not  see  more  than 
ifteen  feet  of  it  north  of  the  avenue,  nor  more  than 
(renty-five  feet  of  it  from  his  point  or  place  of  observation, 
'or  these  obstructions  the  defendant  company  was  not  re- 
ponsible.  Ahead  of  him,  and  moving  in  the  same 
irection,  was  a  wagon  loaded  with  iron,  and  the  noise 
"Bated  by  it  was  sufficient  to  drown  the  noise  made  by  an 
pproaching  car.  Without  stopping  to  listen,  or  wait  a 
loment  for  the  abatement  of  the  noise  which  prevented 
is  hearing,  he  drove  upon  the  tracks.  A  south-bound 
\i  struck  the  left  hind  wheel  of  his  buggy,  and  he  was 
irown  from  it  to  the  ground.  For  the  injury  thus 
ceived  he  sought,  by  this  action,  to  obtain  compensation 
om  the  defendant  company  and  he  was  turned  out  of 
lurt  on  the  ground  that  the  injury  was  the  result  in  part, 

least,  of  his  own  carelessness.  While  we  sympathize  with 
m  in  his  misfortune,  we  must  recognize  and  enforce  the 
b11  settled  legal  rule  that  he  cannot  charge  another  person, 
ttural  or  artificial,  with  the  consequences  of  his  own 
)gligence.  If,  therefore,  his  driving  upon  the  track, 
ider  the  circumstances  shown  by  the  undisputed  evidence 
Emitted  by  him,  was  a  negligent  act,  wholly  or  partially 
sponsible  for  his  injury,  the  judgment  of  the  trial  court 
ust  be  sustained.  This  is  so  although  the  negligence  of 
16  defendant  company  may  have  contributed  to  the 
^urrence.  Mutual  fault  gives  no  right  of  action  to 
ther  party  for  a  loss  or  injury  occasioned  by  it. 

The  rule  of  "stop,  look  and  listen"  before  attempting 
>  cross  the  tracks  of  a  steam  railroad  is  inflexible,  and 
on-observance  of  it  is  negligence  per  se.  So  mucli  of  this 
iile  as  requires  a  person  about  to  cross  the  tracks  of  a 
team  railroad  to  **look  and  listen"  to  discover  whetb'^r 
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a  train  is  approaching  is  applicable  to  the  crossing 
of  a  street  railway  operated  by  cable  or  electricity. 
Carson  v.  Federal  St.,  etc.  By.  Co.,  147  Pa.  St.  219; 
Ehrtsman  ¥•  East  HarHsburg  City  My.  Co.,  160  Pa. 

St.  180,  and   Wheelahan  v.  Phila.    Traction  Company,  160 
Pa.  St.  187.     There  is  no  settled  rule  which  demands  that 
he  shall  stop  before  crossing  a  street  railway,  nor  does  it 
appear  desirable  that  there  should  be.     Such  a  rule  would 
materially  interfere  with  travel  on  the  street,  and  ordi- 
narily there  would  be  no  occasion  to  apply  it,  because,  on 
nearing  the  crossing,  his  sight  and  hearing  would  suffi- 
ciently advise  him  whether  there  was  opportunity  for  safe 
passage  over  it.     There  may  be,   however,  situations  in 
which   ordinary  care  would  require  that  he  should  stop, 
as  well  as  look  and  listen,  before  attempting  to  cross.  The 
plaintiff  was  confronted  by  such  a  situation.     He  could 
not  see  the  approaching  car,  because  of  the  oblructionsin 
the  street,  and  he  could  not  hear  it,  because  of  the  noise 
made  by   the  wagon  before  him.      As  the   wagon  was 
moving  from  him,  a  brief  stop  would  have  removed  the 
obtruction  to  his  hearing, but  he  did  not  make  it.   Hedrore 
upon  the  track,  with  the  consciousness  that  there  might  be 
a  car,  which  he  could  neither  see  nor  hear,  approaching 
the  crossing  in  the  usual  manner,  within  thirty  feet  of  him; 
and  in  so  doing  he  exposed  himself  to  a  risk  which,  undei 
the  circumstances,  he  must  be  considered  as  having  volun- 
tarily and  intelligently  assumed.     It  was  a  negligent  and 
hazardous  act,  and  there  was  no  attempt  to  show  any  cir- 
cumstances which    justified  or    excused  it.       It  clearl] 
contributed  to,  if  it  was  not  alone  responsible  for,  ih( 
injury  he  received. 

The  specification  of  error  is  overruled,  and  the  judgmen 
is  attirmed. 


KoTX— See  notes  to  Cincinnati  Ht.  Hy.  Co.  v.  Wldteomb,  potL 
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JLB  Bapid  Transit  Railway  Compakt  v.  Benjamin 

Elliott  bt  al. 

Texa$  Court  of  CivQ  AppedU,  AprU  Uth,  1894. 

(7  Tex.  Civ.  App.  216.) 

Elictbio  strbet  railway.— Duty  to  TBAVsLisBa 

e  duty  of  a  motonnan  when  approaching  a  orossinK*  in  a  principal 
b  of  a  city,  to  keep  a  vigilant  outlook  for  danger  ahead  and  to  pre* 
I  such  control  over  the  speed  of  his  car  as  would  enable  him  to  stop 
lore  running  over  any  one.  Failure  to  observe  these  requiiements 
^Igenoe. 

Ddoct  of  travelers,  based  upon  the  idea  that  the  usual  safeguards 
be  obaerved  by  those  in  charge  of  electric  street  cars,  which  be- 
I  hazardous  only  by  the  operator's  negligence  to  observe  these  pre* 
Ions,  should  not  be  treated  as  contributory  negligence. 

PEAL  by  defendant  below  from  judgment  of  District 
;,  Dallas  county. 

ktement  of  facts  by  Finlky,  J. : 

is  is  a  suit  instituted  by  Benjamin  Elliott,  the  hus* 
,  and  Jerome  Wilder,  the  son,  of  Lucy  Elliott, 
sed,  in  their  own  right,  and  by  Benjamin  Elliott,  as 
friend  of  certain  grandchildren  of  said  Lucy  Elliott, 
sed,  in  case  they  hould  be  deemed  necessary  parties 
)  suit.  The  cause  of  action  is  alleged  against  the 
.s  Rapid  Transit  Railway  Company,  and  is  for 
ges  for  injuries  resulting  in  death,  inflicted  upon  sakl 
Elliott  by  the  said  railway  company  through  negli- 
>  of  its  servants  in  the  conduct  of  its  business.  The 
se  made  was  the  general  issue  of  not  guilty,  and  the 
al  plea  of  contributory  negligence.     The  case  was 
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tried,  and  resulted  in  a  verdict  in  favor  of  Benjamin  Elliott 
for  $1,000,  and,  upon  this  verdict,  judgment  was  rendend 
in  favor  of  Benjamin  Elliott  for  that  sum,  and  costs  of  sinl| 
against  the  railway  company,  and  in  favor  of  the  railwij 
company  against  the  other  parties  plaintiff,     liolioii  foi 
new  trial  was  made  and  overruled,  notice  of  appeal  gifeii| 
errors  assigned,  and  the  cause  brought  here  for  review  faj 
the  railway  company. 

The  facts  which  were  proven  upon  the  trial  we  find  to 
be  substantially  as  follows :  I 

1.  In  July,  1891,  Benjamin  Elliott  and  Lucy  Elhotl 
were  husband  and  wife,  and  lived  in  Dallas,  Taxati 
Jerome  Wilder,  an  adult,  30  years  of  age,  was  the  onl^ 
living  child  of  Lucy  Elliott,  and  her  parents  were  both 
dead.  She  had  grandchildren  living.  They  were  tho 
children  of  Benjamin  Elliott,  Jr.,  deceased,  and  rapn- 
sented  in  this  suit  by  Benjamin  Elliott,  the  grandfather, 
as  their  next  friend. 

2.  On  July  11,  1891,  the  Dallas  Rapid  Transit  Railway 
Company  operated  electric  street  cars  in  the  city  of  Dallsi 
for  the  transportation  of  passengers  from  point  to  point  in 
said  city.  Upon  Commerce  street,  one  of  the  principal 
streets  and  thoroughfares  of  the  city,  it  had  a  double  tracki 
and  ran  its  cars  upon  both  of  these  tracks.  Commerce 
street  runs  east  and  west. 

3.  The  ordinances  of  the  city  of  Dallas  regulating  tbe 
operation  of  street  railways  coutainedi  among  others,  tbe 
following  provision: 

"The  conductor  or  driver  of  each  car  shall  keep  a  Ti^lant  wakoh  tor  U 
Vehicles  and  peraona  on  foot,  especially  children,  wheUier  on  the  tiaokci 
moving  towards  it;  and,  on  the  first  appearance  of  danger  to  wadtk  penooi 
or  vehicles,  the  car  shall  be  stopped  in  the  shortest  tiaie  and  ipioi 

possible." 

4.  Lucy  Elliott  was  48  years  old,  and  her  husband  5S 
years  old,  at  the  time  of  Lucy's  death.  They  were  colored 
people,  lived  about  100  yards  south  of  Commerce  street, 
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acy  washed  and  ironed  clothes  for  the  public.  Late 
afternoon  of  July  11,  1891,  about  dark,  Lucy  took 
11  bundle  of  clothes  which  she  had  washed,  and 
I  to  carry  them  to  the  owner,  who  lived  a  short 
ce  north  of  Commerce  street,  which  she  had  to  cross 
ver  the  clothes.  She  undertook  to  cross  Commerce 
at  the  point  where  Dove  street  intersects  it  at  right 
,  and  was  run  over  by  appellant's  car  running  east 
nmerce  street,  and  killed. 

it  the  time  Lucy  started   across  the   street,    a  car 
ig  west  on  Commerce  street  was  nearing  the  place 
ssing,   ringing  the   bell  and  making  much  noise,  so 
attracted  the  attention  of  other  persons  crossing  the 
about  the  same  time.     The  car  running  east  was  not 
g  the  bell  or  making  any  unusual   noise   so   as   to 
^  attention,  though  it  was  about  the  same  distance 
other  car  from  the  point  where  Lucy  was  crossing, 
le  cars  passed  each  other  at  about  this  point.     It  ran 
80  quietly  that   other  persons  crossing  the  street  did 
serve  its  approach,  and  were  attracted  alone  by  the 
3f  the  car  going  west,  and  avoided  getting  in  its  way, 
I   Lucy  Elliott.       The    motorman    or   conductor  in 
5  of  the  car  going  east  was  not  keeping  a  watch  out, 
eis,  at  the  time  of  nearing  this  point,  talking  to  some 
I  in  the  car,  and  had  his  face  turned  in  the  opposite 
ion  from  that  in  which  his   car  was  running,  and  for 
eason  did  not  see  Lucy   Elliott  until  his  car  was  so 
ipon  her  that  he  could  not  stop  it  until  she  was  under 
tieels,  though  he  tried  to  stop   the  car  as  soon  as  he 
er.     The  car  was  running  rapidly. 
The  conductor  of  the  car  going  east  was  guilty  of 
;ence   in  rapidly  running  his  car  along   the   street 
ut  keeping  a  constant   and    vigilant   watchout,    as 
18  were  liable  at  any  point,  and   at  any  moment,  to 
the  street;  and  this  negligence  was  the  proximate 
of  the  injury  and  death  of  Lucy  Elliott. 
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7.  The  evidence  does  not  show  that  Lucy  Elliott  mi 
guilty  of  negligence  in  undertaking  to  cross  the  street  it 
the  time  and  in  the  manner  she  did,  but  justifies  the  oqb> 
elusion  that  her  conduct  was  such  as  might  be  expected  ol 
an  ordinarily  prudent  person  under  similar  circumstanoei. 

8.  The  services  and  companionship  of  Lucy  were  prom 
to  be  of  greater  value  to  her  husband  than  the  amount  ol 
the  recovery. 

There  is  some  conflict  in  the  evidence  as  to  negligenei 
both  on  the  part  of  the  motorman  and  Lucy  Elliott,  snd 
we  have  resolved  the  conflict  in  support  of  the  verdict  of 
the  jury,  and,  we  think,  in  accordance  with  analysis  and 
interpretation  of  the  evidence. 

Alexander  &  Clarke ,  for  appellant. 

M.  Z.  Dye,  for  appellees. 

FlNLEY,  J. : 

•         •         •••••••• 

It  is  also  asserted,  by  assignment  of  error,  that  the 
verdict  is  contrary  to  the  evidence,  in  that  no  negligenceon 
the  part  of  the  defendant  was  shown,  while  the  contribo- 
tory  negligence  of  the  deceased  was  manifest. 

It  was  shown  that  the  motorman  in  charge  of  the  car 
was  running  the  car  rapidly  down  one  of  the  prindpil 
streets  of  the  city,    while  persons  were  liable    at  any 
moment,  and  at  any  point,  to  cross  the  street.     In  the  face 
of  this  danger,  and  at  the  time  of  this  accident,  he  was 
talking  to  some  one  in  the  car,  and  had  his  face  turned  to 
the  opposite  direction  from  that  in  which  the  car  was  run- 
ning.    We  cannot  agree  with  counsel  that  this  was  not 
negligence.      Instead  of  looking  behind,  and   talking  to 
passengers  in  the  car,   he  should  have  kept  a  vigilant  out- 
look for  danger  ahead,  and  preserved  such  control  over  th< 
speed  of  the  car  as   would  have  enabled  him  to  stop  i 
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before  running  over  any  one.  He  should  have  seen  Lucy 
Elliott  and  stopped  the  car  before  rushing  it  upon  her,  and  if 
ha  had  been  faithfully  performing  his  duty,  he  would  no 
doubt  have  seen  her  in  time  to  have  stopped  the  car,  or  at 
least  to  have  given  her  notice  of  its  approach,  and  her 
death  would  not  have  resulted.  It  was  his  duty  to  see 
what  was  ahead  of  the  car,  and  it  was  negligence  in  him 
not  to  see  it. 

Was  the  deceased  guilty  of  contributory  negligence?  She 
was  not  a  trespasser ;  the  street  belongs  to  the  public,  and 
she  had  the  right  to  cross  it.  She  is  dead,  and  we  cannot 
learn  from  her  the  circumstances  under  which  she  acted. 
The  evidence  shows  that  others  were  crossing  the  street  at 
the  same  time,  and  about  the  same  place ;  that  they  were 
attracted  by  the  noise  of  the  west-bound  car,  and  avoided 
contact  with  it,  as  did  the  deceased,  but  were  not  aware  of 
the  rapid,  quiet  approach  of  the  east-bound  car  until  about 
the  time  it  ran  upon  Lucy  Elliott.  It  gave  no  signal  of 
its  approach.  People  of  cities  are  guided  largely,  in  their 
manner  of  crossing  streets,  upon  which  cars  are  run,  by  the 
known  regulations  and  customs  governing  the  operation 
of  such  railways.  The  electric  street  car  is  usually  pro- 
vided with  a  bell  or  gong,  to  be  sounded  as  a  warning  of  its 
approach.  A  man  is  placed  at  the  front  of  the  car  to  keep 
a  vigilant  watch  ahead,  to  give  warning  of  its  approach, 
keep  his  car  under  control  and  stop  it  when  there  is  apparent 
danger  ahead. 

The  actions  of  the  people  in  crossing  such  streets  must 
be  judged  of  in  the  light  of  such  regulations  and  customs, 
in  determining  the  question  of  contributory  negligence. 
Some  persons  can  rely  with  more  safety  upon  hearing  than 
sight,  and,  knowing  the  regulations  and  customs  of  such 
railways,  they  listen  for  the  ringing  of  the  bell  or  sound 
of  the  gong  to  govern  their  actions  in  crossing  the  streets. 
They  have  the  right  to  expect,  of  the  operatives  of  such 
dangerous  machinery  along  the  streets  of  a  populous  city. 
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care  in  proportion  to  the  danger  of  the  undertaking.  The 

conduct  of  persons,  based  upon  the  idea  that  theiuuil 

safeguards  will  be.  observed  bj  those  in  charge  of  such 

cars,  and  which  becomes  hazardous  only  bj  the  operatiTei 

neglecting  to  observe   these  precautions,    should  not  bo 

treated  as  contributory  negligence,  defeating  the  right  q( 

recovery  for  injuries  inflicted  through  such  negligence  (rf 

the  servants   of  the  railway  company. 

The  question  of  contributory  negligence  on  the  part  (A 

the  deceased,  it  was  particularly  the  province  of  the  juiy 

to  settle;  and  we  are  unable  to  say  that  the  evidence  did 

not  warrant   the  conclusion  that  Lucy  Elliott  was  not 

guilty  of  such  negligence. 

The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 

Note.— See  notes  to  Cincinnati  St.  Ry.  Co.  t.  Whiicomb^potL 


Houston    City   Railway   Company  v.    R.    P.  Fabbiil 

Texas  Court  of  CivU  Appeals^  Oct,  4, 1S9J^ 
Eleciric  street  railway.—  Duty  to  travelers. —  Charge  to  juet. 

The  rule  tbat  a  street  railway  company  may  be  held  ressponsiblefor  tl» 
failure  of  its  servants  to  prevent  injury  to  a  person  on  the  tncfct 
although  he  niay  be  negligently  there,  if  it  appears  that  by  proper  cue. 
after  seeing  the  danger  of  collision,  the  employes  might  have  avoided  it, 
applies  only  where  there  was  sufficient  time  after  the  person  placed hiiB* 
self  in  the  dangerous  position,  for  the  employes  to  both  realiie  anditvt 
the  danger.  It  does  not  apply  where  the  person  walked  upon  thetnck 
so  near  the  car  tliat  the  car  could  not  have  been  stopped  in  time  to 
avert  collision. 

Those  in  charge  of  an  electric  car  are  not,  as  matter  or  law,  bound  toitop 
or  slow  up  on  seeing  a  person  walking  on  the  track  ahead  ol  the  ctf. 
The  Jury  should  decide  whether  or  not  the  circumtsanoes  were  such  that 
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those  operating  the  car  might  assume  that  the  persons  on  the  track 
would  get  off  before  the  c;ir  rnaohed  them. 
negligence  in  employing  an  incompetent  motorman  canDttt  1^  prov«Q 
without  being  pleaded. 

Appeal  by  defendant  below  from  judgment  of  District 
Court,  Harris  county.     Facts  stated  in  opinion. 

JoncB  &  Gametic  for  appellant. 

Burke,  Kirlicks  &  Griggs  and  Stewart,  Stewart  &  Lockett, 
for  appellee. 

Williams,  J. :  The  wife  of  appellee  was  run  over  and 
killed  by  an  electric  car  of  appellant  at  the  crossing  of 
Caroline  and  Preston  streets,  in  the  city  of  Houston,  and 
for  the  damages  resulting  to  appellee  from  her  death  he 
recovered  the  judgment  from  which  this  appeal  is  taken. 

The  issues  involved  were  the  usual  ones  of  negligence  on 
the  part  of  the  servants  of  appellant,  and  of  contributory 
negligence  on  the  part  of  deceased.  The  court  below  gave 
no  instructions  except  such  as  were  requested  by  the 
parties.  Among  those  given  at  the  request  of  appellee 
were  the  following,  the  giving  of  which  is  claimed  by  the 
appellant  to  have  been  error  for  which  the  judgment 
should  be  reversed:  '*If  the  jury  believe  from  the  evidence 
that  the  wife  of  plaintiflF  was  injured  and  killed  as  he  alleges, 
and  that  just  before  and  at  the  time  of  the  injury  she  was 
on  the  defendant's  railroad  track,  on  a  public  street,  in 
the  city  of  Houston,  and  that  she  did  not  see  or  know  of 
the  ajjproach  of  the  car  that  injured  her,  and  if  you 
further  believe  from  the  evidence  that  the  servants  and 
agents  of  the  defendant  were  in  charge  of  and  running  said 
car  on  said  track,  and,  by  the  use  of  ordinary  and  reason- 
able care  and  prudence,  could  have  seen  the  wife  of  plaintiff, 
and  prevented  such  injury,  then  if  they  failed  to  use  such 
VOL.  v— 37. 
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care  and  prudence,   and  by  reason  thereof  the  wife  ol 
plaintiff  was  injured  and  killed,  he  is  entitled  to  recoYer 
such  damages  as  you  maj  be  satisfied  from  the  eyidence 
he  has  sustained."     '*The  jury  is  charged,  upon  the  issue 
of  contributory  negligence,  that  even  if  the  plaintiff's  wife 
were    not  exercising  due    care    to  prevent  the  injuries 
herein  complained  in  plaintiff's  petition,  and  she  received 
such  as  therein  complained  of,  and  if  you  also  believe  that 
the  defendant,  its  agents,  servants  or  employes,  or  any  ol 
them,  saw,  or  by  reasonable  diligence  might  have  seen,  the 
danger  in  which  deceased  was  placed,    and,  seeing  sach 
danger,  had,  or  by  due  care  might  have  had,  the  power 
to  and  might  have  avoided  the  accident  and  the  injury, 
and  yet  failed  to  prevent,  or  to  take  the  necessary  pre- 
cautions to  prevent,  such  accident  and  injury,  the  defence 
of  contributory  negligence  cannot  avail  the  defendant;  and 
if  you   believe  from  the  evidence  that  the  defendant,  its 
servants  or  employes,  or  any  of  them,   did  so  see  the 
danger  of  deceased,  and  could   by  reasonable  care  have 
prevented  same,  and  yet  did  not  use  such  care,  you  will 
find  for    the  plaintiff,    although    you    may  believe  the 
deceased  was  not  in  the  exercise  of  due  care,  in  such  sum 
as  you  believe  him,  from  the  evidence,  to  be  enitlted  to,  not 
to  exceed  the  amount  sued  for,  $28,800." 

The   uncontradicted  evidence  of  the  witnesses  of  both 
parties  is  that  the  deceased  walked  upon  the  track  in  front 
of,  and  within  six  or  eight  feet  of,  the  moving  car,  and  all 
of  them  agree  that  after  she  was  upon  the   track  the  car 
could  not  have   been  stoi^ped  in  time    to    prevent  the 
collision.     These  charges  authorized  a  recovery  if  the  jury 
should  find  that,  after  the  deceased  was  or  ought  to  have 
been  discovered  upon  the  track,  the  car  could  have  been 
stopped  or  the  collision  averted,  though  the  deceased  may 
have  also  been  guilty  of  negligence  in  being  on  th«  track. 
The  evidence  did  not  justify  the  submission  of  the  question, 
and  the  giving  of  the  charge  embodying  that  principle  wai 
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error.  It  is  true  that  a  railway  company  may  be  held 
responsible  for  the  failure  of  its  servants  to  prevent  injury 
to  a  person  on  the  track,  if  it  appears  that  by  proper  care, 
after  the  danger  of  collision  was  seen,  it  could  have  been 
avoided,  and  this  is  so  although  the  injured  person  may 
have  been  negligent  in  getting  upon  the  track.  The  reason 
is  that  the  negligent  failure  to  use  proper  care  to  avoid  the 
injury,  after  the  danger  of  it  should  be  realized,  intervenes 
between  the  negligence  of  the  injured  person  and  the 
injury,  and  becomes  the  proximate  cause  of  the  damage. 
But  in  order  to  make  this  principle  operative,  it  must 
appear  that,  after  the  negligent  act  of  the  person  in 
putting  himself  in  a  position  of  danger,  those  operating 
the  car,  by  the  exercise  of  due  care  and  discretion,  ought 
both  to  have  realized  the  danger,  and  have  had  the 
power  to  avert  it;  otherwise,  the  contributory  negligence 
of  the  person  on  the  track  precludes  recovery.  The  charges 
given,  taken  together,  did  not  clearly  express  the  rule, 
even  if  the  facts  had  made  it  applicable.  The  first  charge 
was  calculated  to  cause  the  jury  to  believe  that  it  was  the 
duty  of  defendant's  servant  to  stop  the  car  if  he  saw  the 
deceased  upon  the  track.  This  is  not  necessarily  true. 
Under  some  circumstances  it  might  bo  prudent  for  those 
operating  the  car  to  assume  that  persons  on  the  track  would 
get  ofiF,  while  under  other  circumstances  such  assumption 
would  not  be  warranted  by  the  surroundings.  Where  the 
evidence  makes  the  submission  of  the  issue  proper,  the 
question  as  to  what  action  prudence  required  at  the  hands 
of  the  defendant  should  be  left  to  the  jury.  As  we  have 
seen,  the  evidence  did  not  warrant  a  finding  upon  the 
theory  of  the  case  presented  in  these  charges.  We  do  not 
decide  whether  or  not,  under  the  circumstances,  defendant 
was  guilty  of  negligence  in  the  running  of  the  car  as  it  did, 
nor  whether  or  not  deceased  was  guilty  of  negligence  in 
being  on  the  track.  If  defendant  is  liable,  it  is  upon  a 
different  theory  from  that  submitted  by  the  charge. 
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It  was  error  also  for  the  court,  by  another  special 
instruction,  to  allow  a  recovery  if  the  motorman  on  the  car 
was  incompetent.  The  petition  specified,  as  it  should  have 
done,  the  particulars  in  which  the  defendant's  alleged  negli- 
gence consisted,  and  this  was  not  made  a  ground  of  com* 
plaint. 

The  1st,  2nd,  8rd,  4th  and  6th  special  charges  requested 
by  defendant  all  specified  acts  or  omissions  of  deceased 
which  the  jury  were  told  would  constitute  negligence,  or 
preclude  a  recovery.  Whether  or  not  particular  acts  or 
omissions  are  negligent  is  ordinarily  a  question  of  fact  for 
the  jury  to  determine,  and,  when  it  is  proper  to  submit  the 
case  to  the  jury  at  all,  the  court  should  not  instruct  them 
as  to  what  facts  in  the  case  show  negligence.  It  was  DOt^ 
therefore,  error  to  refuse  these  instructions.  Railway  Co. 
V.  Greenlee,  70  Tex.  561. 

There  is  nothing  in  the  remaining  assignments  requiring 
notice.     Reversed  and  remanded. 


NoTB.— See  notes  to  Cincinnati  St,  Ry.  Co.  ▼.  WhitcomJbt  pott 


Houston    City    Street   Railway  Company    v.  Dasik* 

woodlock. 

Texas  Court  of  Civil  Appeals,  Jan.  SI,  2S95. 

ELBCmUC  STKSBT  RAU^WAY.— INJURY  TO  PCBSON  WOBKIMO  IN  BTBIS. 

An  electrio  street  railway  company  has  no  exclusive  right  to  the  use  ot 
its  tracks,  but  simply  a  paramount  right. 

If  the  motorman  of  an  electrio  street  car  sees  that  a  person  workiiig  upon  a 
pavement  between  the  rails,  is  apparently  unaware  of  the  appfroach  of 
the  oar,  he  cannot  be  relieved  of  a  charge  of  negligence  by  simj^j  Maud* 
ing  the  gong.    It  is  his  duty  to  use  every  precaution  to  avoid  aocident. 

Verdict  for  plaintiff  sustained,  though  he  neither  looked  nor  ^ftttmtd  lor 
an  appruaching  car. 
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Appeal  by  defendant  beloWi  from  judgment  of  District 
Court,  Harris  county. 

J(mt8  &  Oamett,  for  appellant. 

Stewart,  Stewart  &  Lockett,  for  appellee. 

Garbett,  C.  J.:  This  was  an  action  brought  by  the 
appellee,  Daniel  Woodlock,  to  recover  damages  from  the 
Houston  City  Street  Railway  Company  for  injuries  received 
bv  the  plaintiff  from  being  struck  by  one  of  defendant's 
8t  -eet  cars,  while  it  was  being  propelled  over  defendant's 
street  railway  along  Caroline  street,  in  the  city  of  Houston. 
The  negligence  charged  in  the  petition  was  that  the  car 
was  run  at  an  excessive  rate  of  speed,  and  that  the  conduc- 
tor  and  motorman  running  the  car  failed  to  give  any  alarm 
of  its  approach,  the  plaintiff  being  engaged  at  work  on  the 
track,  in  full  view,  making  a  brick  culvert  in  connection 
with  the  paving  of  the  street,  at  the  intersection  thereof 
with  McKinney  avenue.  Defendant  pleaded  the  general 
denial  and  contributory  negligence.  A  trial  by  jury 
resulted  in  a  verdict  and  judgment  in  favor  of  plaintiff  for 
♦5,000. 

Conclusions  op  Fact. 
Defendant  owns  a  street  railway  in  the  city  of  Houston, 
in  Harris  county,  and  on  the  day  of  the  accident,  July  5, 
1893,  was  engaged  in  running  electric  cars  over  its  track 
along  Caroline  street,  in  said  city.  The  car  causing  the 
injury  was  being  run  by  a  conductor  and  motorman.  The 
accident  occurred  at  the  intersection  of  Caroline  street  with 
McKinney  avenue,  which  was  then  being  paved,  under  tho 
direction  of  the  city.  Plaintiff  and  another  workman 
were  engaged  on  the  further  side  of  the  street  from  the 
approaching  car,  in  full  view,  laying  brick  in  a  culvert 
under  the  track.  He  had  one  foot  inside  of  the  north  rail, 
and,  when  struck  by  the  car,   he  was  just  rising  from  a 
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stooping  posture,  with  his   right  side  to  the  car,  which 
approached   running  rapidly,   and  without  anj  signal  or 
warning  until  it  was  within  a  few  feet  of  plaintiff.    It 
struck  the  plaintiff  on  the  shoulder,  knocked  him  down, 
and  dragged  him  about  50  feet,  breaking  a  bone  at  the 
ankle,  and  otherwise  injuring  him.     Plaintiff  knew  that 
cars  passed  the   place  every  10  or  15  minutes,  and  were 
liable  to  come  at  any  time,  and  generally  looked  out  for 
them,  but  was  not  expecting  this  so  soon,  and  was  not 
looking  out  at  the  time.     If  he  had  looked,  he  could  have 
seen  the  car,  and,  if  he  had  listened,  he  could  have  heard 
the  rumbling  noise,  but  he  was  in  the  act  of  cutting  a 
brick  with  a  trowel  to  close  the  work,  when  he  heard  the 
alarm,  and  raised  his  head,  and  was  struck.     He  testified 
that  he  looked  and  listened  for  the  car  just  before  he  put 
his   foot  inside  of  the  track,   and  had  not  been  in  there 
three  minutes  from  the  time  he  had  looked.     We  find  that 
the  accident  occurred,  as  alleged,  through  the  negligeDce 
of  defendant's  motorman,  and  without  fault  on  the  part  of 
plaintiff. 

Conclusions  op  Law. 

From  the  foregoing  facts,  as  found  by  us,  we  are  of  the 
opinion  that  the  plaintiff  was  entitled  to  recover.  Appel* 
lant  complains  of  several  rulings  of  the  court,  but,  after  a& 
examination  of  the  several  assignments  of  error,  we  find  no 
error  for  which  the  judgment  of  the  court  below  should  bo 
reversed. 

Appellant  complains  of  the  charge  of  the  court,  as  being 
too  abstract,  and  not  a  pertinent  presentation  of  the  case  to 
the  jury.  But  it  contained  no  positive  error,  and  none  of 
the  charges  requested  by  appellant  in  correction  of  this 
defect  mentioned  should  have  been  given.  These  chargei 
were  as  follows:  (1)  ''If  the  jury  believe  from  the 
evidence  that  plaintiff  placed  himself,  in  reference  tc 
defendant's  railway  track,   in  such   a  position   as   to  b( 
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Struck  and  injured  by  one  of  defendant's  cars  at  the  time 

and  place  mentioned  in  the  plaintiff's  petition,  and  that 

his  injuries  were  thus  occasioned  and  brought  about,  and 

if  you  further  believe  from  the  evidence  that  this  action  on 

the  part  of  the  plaintiff  was  sudden  and  unexpected,  ai  d 

such  action  as  the  motorman  on  the  car  had  no  reason  to 

expect,  and  that,  after  such  action  on  plaintiff's  part,  the 

agents  of  defendant  in  charge  of  said  car  could  not,  by  the 

exercise  of  any  diligence  in  thek*  power,  stop  the  car  in 

time  to  avoid   injuring   the  plaintiff,  and  if  you  further 

beliwe  from  the   evidence  that,  but  for  the   unexpected 

Action  of  plaintiff^  he  would  not  have  been  injured,  then 

jou  will  find  for  the  defendant.     (2)  It  is   the  duty  of  a 

person  on  a  street  railway  track,  where  cars  are  being  run, 

t)  exercise  reasonable  care  (that  is,  such  care  as  a  person 

of  ordinary  care  and  prudence  would  exercise  under  simiLar 

circumstances  and  surroundings)  to  avoid  injury;  and  if, 

by  reason  of  the  failure  of  such  person  to  exercise  such 

care,  the  person  is  injured,  he  cannot  recover.     (3)  If  the 

jury  believe  from  the  evidence  that,  at  the  time  plaintiff 

was  injured,  he  was  on  defendant's  railway  track,  and  that 

plaintiff,  at  and  before  the  time  he  was  injured,  and  whe  i 

he  got  on  said  track,  knew  that  cars  were  being  run  every 

few  minutes  on  said  railroad  tracks  across  McKinney  street, 

*nd  that  there  was  danger  from  this  source  to  be  watched 

^ut  for,  and  if  you  further  believe  from  the  evidence  that 

^he  plaintiff,  knowing  these  facts,   failed  to  exercise  such 

Care  as  a  reasonably  prudent  person  would   have  exercised 

*'  similarly  situated  to  avoid  said  danger,  by  looking  out 

'^f  and  getting  out  of  the  way  of  said  cars,  and  that,  by 

^^^on  of  this  want  of  care,  he  was  injured,  then  you  will 

^^d  for  defendant.     (4)  The  jury  are  instructed  that  if 

*^^  plaintiff  was  on  the  railway  track  of  the  defendant, 

^^d  the  motorman  operating  the  car  on  said  track  saw  him 

^^   the   track,   and   before  reaching   the   point   at   which 

I^ljiintiff  was,  and  in  full  time  for  the  plaintiff  to  have 
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gotten  off  the  said  track  before  the  car  reached  him,  the 
motorman  rang  his  gong  and  gavo  the  usual  signals  of  the 
approach  of  the  car,  so  that  the  same  could  have  been 
heard  by  the  plaintiff  if  he  had  been  paying  any  attention 
to  the  same,  then  you  are  instructed  that  the  motonnan 
had  a  right  to  believe  that  the  plaintiff  would  remove  from 
the  track  before  the  car  reached  the  point  where  he  was, 
and  had  a  right  to  rely  on  his  doing  this;  and  if  the 
plaintiff,  notwithstanding  said  signals,  remained  on  the 
track,  and  the  motorman  did  not  discover  that  he  was  not 
going  to  remove  from  the  track  until  it  was  too  late  for 
him  to  stop  the  car,  and  it  was  impossible  to  stop  the  car 
after  finding  that  the  plaintiff  would  not  get  off  the  track, 
in  time  to  avoid  injuring  him,  then  you  are  instructed  that 
the  plaintiff  cannot  recover  in  this  cause,  and  your  verdict 
should  be  for  the  defendant." 

The  first  instruction  above  set  out  ignores  entirely  any 
negligence  on  the  part  of  the  defendant  in  running  the  car 
at  an  excessive  rate  of  speed,  and  in  failing  to  give  warn- 
ing signals;  the  second  is  scarcely  less  abstract  than  the 
charge  of  the  court  complained  of;  the  third  is  objectionable, 
because  it  singles  out  in  an  argumentative  manner  the  fact 
that  plaintiff  was  on  the  track  knowing  that  the  cars  were 
being  run  across  the  street  every  few  minutes,  and  that 
there  was  danger;  and  the  fourth  is,  under  the  facts  of  the 
case,  erroneous,  because  the  duty  of  the  motorman  would 
not  have   been  discharged  merely  by   giving  signals  ol 
approach,   and  he  did  not  have  the  right  to  rely  on  the 
assumption  that  plaintiff  would  get  off  the  track.     It  waft 
his  duty  to  run  the  car  with  care,  give  the  signals,  and  \0 
use  every  precaution  to  avoid  the  accident.     Plaintiff  wa» 
not  aware  of  the  approach  of  the  car,  and,  seeing  this,  the 
motorman   cannot   be   relieved  of  negligence   by   simply 
sounding  the  gong.     Under  the  facts,  the  instruction  given 
at  the  request  of  plaintiff  was  not  error.     It  was  to  the 
following  effect:  **The  defendant,  the  Houston  City  Street 
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Eailway  Company,  has  no  exclusive  right  to  the  use  of  its 
tracks,  but  simply  a  paramount  right;  and,  while  a  person 
lawfully  upon  its  tracks  may  not  lawfully  obstruct  its  cars, 
he  is  not  absolutely  bound  to  keep  off  the  track,  and  when 
injured  by  negligence  of  the  company  without  his  own 
fault,  he  may  recover  damages  therefor." 

The  eighth  assignment — that  the  verdict  was  contrary  to 
the  law,  and  against  the  evidence— has  been  disposed  of  in 
what  has  already  been  said. 

•        ••••••••• 

The  judgment  of  the  court  below  will  be  affirmed. 
Affirmed. 


Kaii.-496e  notes  to  Cineintiati  St.  By.  Co.  ▼.  Whitoomb,  post. 


8ar  Antonio  Street  Railway  Company  v.  Valentine 

AND  Annie  Mechler. 

Texas  Supreme  Court,  April  8, 1895. 
(87  Tex.  628.) 

ELECTEIO  8TBIET  B4ILWAY.— EllLLINO  CHILD  AT  OROSSINO. 

A  street  railway  ooropanjr  has  no  right  to  the  exclusiYe  use  of  that  part  of 

the  street  upon  which  its  track  is  laid. 
Fsrsons  engaged  in  operating  street-cars  must  use  ordinary  care  to  see 

that  the  track  is  clear  and  to  av9id  collision  with  persons  or  vehicles. 
When  it  ia  known  that  a  young  child  is  approaching  the  track  with  the 

apparent  intention  of  crossing  it  in  front  of  a  moving  electric  car,  the 

highest  degree  of  diligence  must  be  exercised  to  prevent  injuring  it. 
Sooh  diligenoe  not  exercised  under  the  circumstances  of  a  given  case. 

Appeal  by  defendant  below  from  judgment  of  Court  of 
Civil  Appeals,  Fourth  Supreme  Judicial  District,  affirming 
judgment  for  plaintiff.     Facts  stated  in  opinion. 
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Houston  Bros.f  for  plaintiff  in  error. 

Wright  &  Summerlin,  for  defendants  in  error. 

Brown,  Associate  Justice :  Considering  alone  the  nndii- 
puted  evidence  given  by  plaintiff's  witnesses,  and  ike 
testimony  of  defendant's  witnesses,  the  best  state  of  esse 
that  can  be  made  out  of  the  facts,  for  the  defendant  street 
railway  company,  is  that  Leo  Mechler,  a  boy  child  about 
2  years  old,  was  killed  upon  the  defendant's  railway  track, 
in  the  city  of  San  Antonio,  by  being  run  over  by  a  car 
upon  said  track  operated  by  employes  of  the  defendant 
The  child  was  killed  upon  the  crossings  of  Commerce  and 
Colorado  streets,  and  was,  by  the  car,  dragged  at  least 
twenty-seven  feet  after  it  was  struck.  The  car  had  been 
stopped  at  a  street  crossing  before  reaching  the  crossing 
where  the  accident  occurred,  from  which  point  the  motor- 
man  saw  children  playing  on  the  crossing  where  the  child 
was  killed,  or  at  least  on  the  street  car  track  near  the 
crossing,  and  they  were  warned  to  get  off  the  track,  and 
did  so.  The  motorman  swore  that  he  saw  the  child  Leo 
when  about  twelve  feet  from  the  track,  when  it  (the  child) 
turned,  and  started  in  a  fast  run  towards  the  track.  The 
car  was  running  at  the  rate  of  six  miles  per  hour.  The 
motorman  testified  that  he  reversed  the  machinery  of  the 
car,  and  put  on  the  brake,  and  that  the  car  could  be 
stopped  by  this  method  in  a  distance  of  from  three  to  fifteen 
feet;  but  the  superintendent  of  the  company  testified  that 
the  car  could  have  been  stopped  by  this  method  in  from 
two  to  ten  feet,  if  running  six  miles  per  hour. 

There  was  conflict  in  the  testimony  as  to  the  speed  at 
which  the  car  was  running  at  the  time,  and  also  as  to  the 
efforts  of  the  motorman  to  stop  it.  Plaintiffs,  Valentine 
and  Annie  Mechler,  were  father  and  mother  of  the  child 
that  was  killed. 

The  defendant  interposed  a  general  demurrer,  special 
exceptions  and  general   denial,    as  well  as  a  plea   that 
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plaintiffs  were  guilty  of  contributory  negligence  in  per-r 
Biitting  the  child  to  be  upon  the  street. 

The  demurrer  and  exceptions  were  overruled,  and  a  trial 
resulted  in  a  verdict  and  judgment  for  plaintiffs  for  $1,750. 

Upon  the  question  of  negligence  of  defendant,  the  peti** 
Son  alleged,  in  substance,  that  the  defendant  was  engaged 
m  operating  electric  cars  upon  West  Commerce  street,  in 
ihe  dty  of  San  Antonio,  which  was  one  of  the  principal 
itreets  or  thoroughfares  of  the  city,  and  on  the  day  named 
die  two-year-old  child  of  plaintiffs  was  crossing  said  street, 
Uk  broad  daylight,  at  the  crossing  of  said  West  Commerce 
and  Colorado  streets,  and  one  of  the  defendant's  cars  was 
running  upon  its  road,  on  that  street,  at  the  rate  of  twelve 
miles  per  hour,  and  ran  over  and  killed  the  said  child ;  that 
the  motorman  in  charge  of  and  operating  said  car  could 
have  seen  the  child,  running  at  that  rate  of  speed ;  and 
that  the  killing  of  the  child  was  the  result  of  the  gross 
negligence    of  the    defendant,   its    officers,    agents    and 

employes. 
It  is  true  that  these  allegations  are  not  grouped  in  the 

order  here  stated,  but  they  are  in  the  petition,  and  must 

be  given  effect  without  reference   to  the  skill  with  which 

they  are  stated. 
The  allegations,  if  true,  showed  facts  from  which  a  jury 

could  find  that  defendant  was  guilty  of  negligence,  and 

the  demurrer  and  exceptions  were  properly  overruled. 

A  street  car  company  has  no  right  to  the  exclusive  use 
of  that  part  of  the  street  upon  which  its  track  is  laid,  but 
»U  persons  have  an  equal  right  to  use  the  same  for  travel 
OTep  and  across  the  street.  Such  persons  so  using  tliat 
part  of  the  track  are  lawfully  there,  and  the  degree  of 
diligence  which  the  law  imposes  upon  the  street  car  com^ 
Pany  is  the  same  as  that  resting  upon  a  railroad  company 
M  to  persons  lawfully  on  its  track  at  crossing  of  high^ 
way,  which  is  ordinary  care,  that  care  which  a  man  of 
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ordinary  prudence  would  exercise  under  like  circumstanen. 
Railway  v.  Smith,  ante,  p.  348 ;  Street  Railtoay  y.  WUkfi^  % 
Tex.  202;  Hays  v.  Railway  Co.,  70  Tex.  602;   Street  RaSi, 
way  y.  Steen,  42  Ark.  321 ;    Anderson  y.  Street  Railway,  41 
Minn.  490;   Winters  y.  Cable  Railway,  99  Mo.   609;  BaQ, 
way  y.  McDonnell,  43  Md.  634. 

Persons  engaged  in  operating  street  cars  must  use  ordi- 
narj  care  to  see  that  the  track  is  clear,  and  to  arai 
collisions  with  persons  and  yehicles  that  may  be  upon  thi 
track  or  upon  the  street.  This  rule  is  well  expremad  hj 
the  Supreme  Court  of  Missouri  thus:  **It  is  the  duty  of  tin 
defendant's  seryants  to  be  on  the  lookout,  and  to  take  ill 
reasonable  measures  to  ayoid  injuries  to  persons  who  maf 
be  upon  the  streets.  The  duty  to  be  on  the  watch  is  ns 
more  than  ordinary  care,  under  such  circumstances.  Tin 
care  to  be  used,  to  be  ordinary  care,  must  depend  upon  thi 
surrounding  circumstances.''  Winters  y.  Cahle  AiiZvof, 
99  Mo.  617.  The  person  operating  the  car  must  exeieiss 
that  amount  of  yigilance  that  a  man  of  ordinary  prudence 
would  haye  exercised  under  the  same  circumstances.  Thn 
may,  under  some  conditions,  require  the  use  of  eyery  STail- 
able  means  to  ayoid  the  injury;  but  it  is,  after  aD, 
ordinary  care,  in  degree,  because  a  man  of  ordinaiy 
prudence,  under  like  conditions,  would  do  the  same  thing. 
Yet  it  might  be  the  utmost  care,  or  great  care,  as 
regards  the  quantum  of  diligence,  because  the  particular 
circumstances  demanded  that  much. 

In  the  case  of  Railway  y.  Hewitt,  67  Tex.  480,  the  court 
said:  ''It  may  be  assumed,  as  matter  of  law,  that  it  is  the 
duty  of  a  street  railway  company  to  know  that  the  track  in 
advance  of  its  car  is  clear,  and  that  it  will  be  liable  for 
any  injury  resulting  from  the  want  of  this  knowledge, 
unless  its  liability  is  defeated  by  contributory  negligence  oj 
the  person  injured,  or  unless  it  appear  that  the  peraoi 
injured  went  upon  the  track  so  near  the  approaching  ca 
that  the  driver,  by  the  exercise  of  care,   could  not  ayoi< 
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ury  after  the  person  was  seen,  or  might  have  been 

This  inyolves  the  proposition  that  such  a  railway 

ay  is  bound  to  use  such  diligence  as  will  enable  it  to 

pvhether  the  track  in  front  of  its  car  is  clear,  and  if, 

end,  the  highest  degree  of  diligence  is  necessary,  it 

»e  used.     ...     In  the  case  before  us,  the  uncon- 

;ed  fact  is  that  the  child  was  on  appellant's  track,  in 

>f  the  car.     Whether  it  was  seen  by  the  driver  is  not 

f  but  we  concur  in  the  opinion  of  counsel  for  appel- 

iter  a  careful  examination  of  the  evidence,  that  the 

did  not  see  it.     It  was   his   duty   to  exercise  the 

t  degree  of  diligence  to  learn  whether  persons  were 

track  in  advance  of  the  car.     .     .     .     We  are  of 

Q  that  the  evidence  was  sufficient  to  authorize  the 

>  find  that  the  car  ran  over  the  plaintiff  through  the 

ence  of  the  driver.     If  the  appellant  desired  to  rebut 

36  made  by  the  uncontradicted  evidence,  or  to  show 

;ully  the  circumstances  of  the  injury,  it  should  have 

as  a  witness  the  driver,  who  may  be  presumed  to 

the  facts  bearing  on  the  question  of  his  negligence. 

ras  not  done,  nor  his   absence  accounted  for."     The 

in  that  case  occurred  upon  a  public  street  in   the 

'  Galveston,  in  daylight,  and  the  party  injured  was  *i 

child.     There  was  no  evidence  to  show  whether  the 

saw  the  child  or  not  ;    but  the  fact  that  the  acci- 

Kjcurred   upon    a  public   street  was  sufficient  evi- 

to    establish    negligence,  because,  unexplained,  it 

appear  that,  if  in  the  exercise  of  ordinary  care,  he 

have  seen  it. 

m  the  whole  opinion,  it  is  clear  that  Judge  Stayton 
L  mind  the  quantum  of  vigilance  that  must  be  ext^r- 
x>wards  a  child,  and  not  the  degree  of  care,  as  that 
8  used  to  fix  the  standard  by  which  the  jury  is  to 
of  the  acts  done  on  the  particular  occasion.  In 
3r  part  of  the  opinion  it  is  said,  after  stating  the  con- 
Q  of  the  appellant's  counsel  that  the  child  was  not 
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discovered  until  on  the  track:  "Whether  this  was  so 
for  the  jury  to  determine.  If,  however,  such  was  the  faok^l 
it  was  still  proper  that  the  appellant  should  have 
held  to  that  degree  of  care  required  in  the  charge, 
which  the  jury  may  have  come  to  the  conclusioiii  eret] 
though  the  child  suddenly  entered  upon  the  track  but 
short  distance  in  front  of  the  car,  that  the  injury  migjAJ 
have  been  averted,  had  the  driver  used  such  care  as  thi 
charge  required,  after  the  child  was  seen,  or  ought  to  haul 
been  seen.  .  .  ..  A  judgment  will  not  be  reversed  ca 
account  of  a  charge  correct  when  applied  to  the  facts  of  thi 
particular  case,  though,  as  an  abstract  legal  propositioiii 
it  might  not  be  correct  when  applied  to  a  different  state  of  i 
facts  " 

In  Hays  v.  Street  Railway^  70  Tex.  607,  it  was  held  thil 
the  degree  of  care  to  be  exercised  by  the  driver  of  a  street 
car  is  ordinary  care.  That  was  a  case  in  which  a  boj  11 
years  old  was  injured. 

In  Street  Railway  v.  Witten,  74  Tex.  205,  a  charge  wo 
approved  as  correct  which  was  in  this  language:  "You  are 
instructed  that  the  defendant's  agent  driving  the  said  car 
was  only  required  to  use  such  care  and  caution  as  a  person 
of  ordinary  prudence,  performing  the  same  service,  would 
usually  exercise;  and  if  you  believe  that  the  driver  in 
charge  of  the  said  car  was  at  the  time  of  the  alleged  injuij 
using  that  degree  of  care  which  prudence  required  under 
the  circumstances,  and  that  the  injury  was  not  caused  by 
negligence,  you  will  find  for  defendant.*'  Both  of  the 
cases  last  cited  were  decided  by  the  Commission  of 
Appeals,  and  approved  by  this  court,  Judge  Stayton  being 
then  a  member  of  the  court. 

In  Artusy  v.  Railway,  73  Tex.  191,  Judge  Stayton  wrot 
the  opinion  of  the  court;  and  in  that  he  distinguishc 
between  the  case  of  an  adult  and  a  child  upon  the  track  c 
a  railroad  company,  in  which  it  is  shown  that,  when  dii 
covered  upon  the  track,  the  amount  of  diligence  to  be  usee 
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if  towards  a  young  child,  is  very  much  greater  than  in 
case  of  an  adult,  which  difference  is  based  upon  the 
soundest  reasoning,  as  given  in  that  case.  These  subse- 
quent decisions  serve  to  show  what  the  learned  judge  had 
in  mind  when  he  wrote  the  opinion  in  Railway  v.  Hevntt. 
In  fact,  the  opinion  itself  shows  that  he  was  not  address- 
ing himself  to  the  question  of  the  degree,  but  to  the 
amount  of  care  to  be  used. 

If  it  was  intended  to  hold  in  Railway  v.  Hewitt  that  the 
street  railroad  company  was  bound  absolutely  to  know 
that  the  track  was  clear,  why  should  it  have  been  said  that 
the  company  might  have  explained  the  transaction,  when 
no  contributory  negligence  could  be  imputed  to  the  child? 
Why  should  it  have  been  said  that  the  jury  might  have 
found  from  the  evidence  that  the  injury  could  have  been 
averted  after  the  child  was,  or  could  have  been,  discovered? 
The  place  at  which  the  accident  occurred  would  call  for 
great  diligence  in  operating  the  car,  to  prevent  injuries  to 
persons  upon  the  street,  and  called  for  explanation.  Yet 
if   the   duty  was  absolute,  no  explanation  would   excuse. 

The  key  to  the  mind  of  the  writer  lies  in  the  further 
statement  in  that  opinion  that  the  judgment  would  not  be 
reversed  because  there  was  technical  error  in  the  charge. 
The  facts  demanded  the  verdict;,  under  the  law,  and  the 
court  practically  so  held. 

We  think  that,  viewed  in  the  light  of  the  facts,  and 
considered  as  a  whole,  the  opinion  in  the  case  of  Railway 
V.  Hevntt  does  not  hold  a  doctrine  different  to  that  expressed 
in  this  opinion  as  to  the  degree  of  care  required  of  the 
street  railroad  company. 

There  is  no  reason  why  the  street  car  company  should  be 
charged  with  any  higher  degree  of  diligence  to  ascertain 
the  presence  of  a  child  than  an  adult.  The  greater  dili- 
gence required  in  case  of  the  small  child  arises  out  of  the 
known  want  of  capacity  to  take  care  of  itself,  and  this 
duty  cannot  be  imposed  until  the  character  of  the  person 
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imperiled  is  known.  But  when  it  is  known  that  a  young 
child  is  approaching  the  track,  with  the  apparent  intention 
of  crossing  it  in  front  of  a  moving  car,  or  if  it  be  discovera 
upon  the  track,  the  highest  degree  of  diligence  mustb 
exercised  to  prevent  injuring  it.  If  a  man  approaches  tli 
track,  the  driver  or  person  in  charge  may  reasonabl 
expect  that  he  will  stop  before  going  upon  the  tracl 
unless  there  is  something  to  indicate  that  he  is  unaware 
the  presence  of  the  car.  The  warning  of  the  gong  mig! 
be  relied  upon  to  give  notice  and  arrest  the  course  of  i 
adult,  or,  if  he  is  on  the  track,  it  may  be  expected  that  1 
will  get  off,  unless  it  appears  that  he  is  helpless,  or  that  ] 
is  not  aware  of  the  approach ;  and  in  the  latter  the  war 
ing  sound  may  be  relied  upon,  because  it  is  presimied  th 
all  adults  are  in  possession  of  their  senses,  and  have  tl 
ability  to  take  care  of  themselves,  and  the  discretion 
comprehend  the  danger  of  the  situation.  In  the  case 
the  small  child,  every  one  knows  that  it  has  not  mental  ( 
physical  ability  to  protect  itself,  and  must  be  regarded  i 
one  who  is  unable  to  extricate  himself;  and  therefore  tl 
law  requires  that  the  person  operating  the  car  shall  c 
everything  in  his  power  to  prevent  the  injury.  The  wan 
ing  would  be  useless  for  the  child,  because  it  has  not  tl 
capacity  to  comprehend  it,  and  it  becomes  necessary  total; 
the  most  effective  method  of  averting  the  danger. 

The  undisputed  evidence  in  this  case,  that  of  the  moto 
man,  shows  that  he  could  see  the  track  from  one  block 
another,  and  did  see  the  children  on  the  track  of  the  ra: 
road  at  or  near  the  place  of  the  accident,  while  standinf 
block  away.  He  saw  this  child  going  away  from  t! 
railroad  track,  and  saw  it,  when  twelve  feet  from  the  tra( 
turn  and  start  in  a  fast  run,  "as  fast  as  it  could  mo 
towards  the  track,  showing  that  it  intended  to  cross 
front  of  the  car.  If  the  child  ran  as  fast  as  the  car  mov< 
six  miles  per  hour,  which  is  not  very  probable,  the  i 
must  have  run   at  least  twelve  feet,  after  the  motorm 
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8»Tr  the  child  coining  towards  the  track,  before  it  was 
struck,  and  thirty-nine  feet  before  the  car  stopped.  He 
iaid  that  he  could  stop  the  car  in  not  exceeding  fifteen 
:eet,  when  running  at  the  rate  of  six  miles  per  hour, 
yhen  the  car  reached  the  child,  if  he  was  using  all  the 
ower  of  the  machinery  to  stop  it,  its  speed  must  have 
een  very  slow,  as  it  would  have  been  within  three  feet  of 
le  outside  limit  for  a  full  stop ;  but,  instead  of  stopping 
lere,  the  car  ran  at  least  twenty-seven  feet  after  the  child 
as  struck,  dragging  it  for  that  distance ;  showing  conclu- 
rely,  by  his  own  evidence,  that  he  did  not  use  proper 
forts,  every  means  at  his  command,  from  the  time  he 
,w  the  child's  danger,  to  prevent  the  injury.  If  the 
leed  of  the  car  had  been  checked  before  it  reached  the 
itle  child,  so  that  it  would  have  run  not  more  than  three 
et  further,  its  momentum  would  have  been  so  slight  that 
might  not  have  killed  it. 

If,  under  this  state  of  facts,  the  jury  had  found  a  verdict 
r  the  defendant,  the  judge  must  have  set  it  aside  as 
gainst  the  evidence;  the  negligence  is  too  apparent,  from 
e  undisputed  facts,  to  allow  of  any  doubt.  This  being 
;e  case,  we  cannot  reverse  the  judgment  because  the 
large  of  the  court  is  not  critically  and  technically  correct. 

there  was  any  question  as  to  defendant's  liability,  it 
ould  be  incumbent  upon  this  court  to  see  that  the  issues 
%d  been  submitted  under  correct  instructions ;  but  since 
le  verdict  must  have  been  the  same,  under  the  law,  if 
roperly  given,  the  errors  in  the  charge  have  done 
3fendant  no  injury. 

Other  questions  are  presented,  which,  however,  we  need 
ot  notice,  for  the  reason  that  they  have  been  properly 
ecided  by  the  Court  of  Civil  Appeals.  There  is  no  error 
I  the  judgments  of  the  District  Court  and  Court  of  Civil 
.ppeals,  and  both  judgments  are  affirmed.         Affirmed. 

Note. — See  notes  to  Cincinnati  St.  Ry.  Co.  \.Wfiit comb,  post 
VOL.  V  -38. 
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Julian  Riley  v.  Salt  Lake  Rapid  Transit  Compast. 

Utah  Supreme  Court,  July  f7,  2894. 

(10  Utah,  428.) 

Electric  stbbrt  railway.— Killxng  child.— Nequoenci  and  oostv 

tory  neoliobncb. 

Where  the  evidence  is  such  that  it  appears  either  that  an  electcio  st 
oar  was  running  at  an  extraordinary  rate  of  speed  and  required  unn 
space  in  which  to  stop  it,  or  else  that  no  effort  was  made  to  stc 
although  the  peril  of  a  young  child  upon  the  track  was  seen,  the  < 
tion  of  negligence  of  the  company  was  properly  submitted  to  the ; 

Considering  that  a  child  is  bound  only  to  use  such  care  as  a  child  o 
age,  experience  and  intelligence  might  reasonably  be  expected  to  u 
his  own  protection,  held,  that  under  the  circumstances  of  the  given 
there  was  no  evidence  of  negligence  on  the  part  of  the  injured  chik 

It  is  not  negligence  per  ae  for  the  parent  of  a  child  seven  years  old  to 
mit  the  child  to  go  upon  the  public  streets. 

The  running  of  electric  street  cars  at  a  speed  forbidden  by  ordinani 
unexplained  or  unexcused,  is  conclusive  evidence  of  negligence. 

Appeal  by  defendant  below  from  judgment  of  Dist 
Court,  Third  District.    Facts  stated  in  opinion. 

Bennett,  Marshall  &  Bradley,  for  appellant. 

George  Sutherland,  S.  R.  Thurman,  and  Brown  &  Em 
son,  for  respondent. 

Smith,  J. :  Respondent  brought  this  action  to  rec( 
damages  for  the  death  of  his  seven-year-old  son,  alle 
to  have  been  caused  by  the  negligence  of  the  appeU 

The  appeal  is  from  a  judgment  in  respondent's  fa 
and  from  the  order  overruling  the  motion  for  a  new  t 

The  appellant  is  a  corporation  engaged  in  operaHi 
line  of  street  railway  on  different  streets  of  Salt  Lake  ( 
and,  among  others,  a  line  running  south  on  State  or  1 


UTAH,  1894. 695 

RUey  ▼.  Transit  Co. 


Street  to  Fourth  South  street,  and  then  turning  and 
ng  east  and  west  on  the  last-named  street.  On  the 
day  of  June,  one  of  appellant's  cars  operated  by 
icity  ran  down  State  street,  made  the  turn  to  the  east 
lurth  South  street,  and  proceeded  one  block  east  on 
street,  when,  at  or  near  the  intersection  of  Fourth 
1  street  and  Second  East  street,  the  car  ran  over  the 
f  the  respondent,  and  killed  him.  The  appellant 
lains  that  the  evidence  is  in  sufficient  to  justify  the 
3t  in  several  particulars,  but  generally  it  may  be 
I  that  the  claim  is  that  the  evidence  fails  to  show 
^ence  on  the  part  of  the  appellant — that  it  failed  to 
that  the  defendant  was  running  its  cars  more  than 
lies  an  hour,  and  fails  to  show  that  the  ordinary 
Lng  by  ringing  the  gong  was  not  given;  and,  second, 
ilaimed  that  the  evidence  is  insufficient  to  support  the 
3t,  for  the  reason  that  the  boy  killed  was  shown  to  be 
T  of  negligence  contributing  to  the  injury;  and,  third, 
he  evidence  was  insufficient  to  support  the  verdict, 
ise  it  appeared  from  the  evidence  that  the  plaintiff 
his  agents  were  negligent  in  permitting  the  boy 
3d  to  run  around  in  the  street,  unattended  and 
•ed  for. 

\  will  first  discuss  these  three  assignments,  before  we 
to  discuss  the  errors  of  law  assigned.  There  was 
nee  tending  to  show  that  the  car  which  was  being 
.ted  by  the  defendant  company,  and  which  caused  the 
7,  was,  at  the  time  of  the  injury,  running  at  a  rate  of 
.  somewhere  between  11.96  miles  per  hour  and  17 
per  hour.  The  city  ordinance  permitted  the  car  to  bo 
not  to  exceed  12  miles  per  hour.  This  running  in 
s  of  this  provision  of  the  ordinance  was  the  first 
jr  of  negligence  alleged  and  complained  of.  There 
jertainly  evidence  tending  to  support  the  finding  of  the 
to  the  effect  that  the  car  was  running  at  a  greater 
)f  speed  than  that  permitted  by  the  ordinance.    There 
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was  a  conflict  of  evidence  as  to  "whether  the  gong  upon 
the  car  was  sounded  before  crossing  Second  East  street, 
or  at  any  time  before  the  child  was  struck  and  killed. 
There  was  great  conflict  in  the  evidence  as  to  just  what 
occurred  at  the  time  the  child  was  struck,  and  before  the 
car  passed  over  him.  He  was  carried  in  front  of  the 
wheels,  or  in  front  of  the  car,  and  driven  and  knockec 
along  the  track,  a  distance  of  some  50  feet.  There  wi 
also  evidence  that  the  car,  running  at  full  speed,  could  b 
stopped  in  about  35  feet.  The  evidence  tended  to  shoi 
that,  when  the  motorman  first  saw  the  boy,  the  boy  wi 
some  25  feet  away  from  the  car,  and  in  front  of  it,  anc 
when  the  car  stopped,  it  had  passed  over  his  body  entirdj 
With  this  evidence  before  them,  we  are  not  warranted! 
saying  that  the  jury  should  have  found  that  there  was  o 
negligence  on  the  part  of  the  railway  company  in  tli 
operation  of  its  car.  It  certainly  appears  that  the  car  wa 
either  running  at  an  extraordinary  rate  of  speed,  an 
required  a  much  greater  space  in  which  to  stop  it  tha 
usual,  or  else  there  was  no  effort  made  to  stop  it  as  thei 
should  have  been.  It  was  purely  a  question  of  fact  for  th 
jury,  and  there  was  a  substantial  conflict  in  the  evidenc 
in  regard  to  it.  Under  such  circumstances  it  was  prope 
to  submit  the  matter  to  the  jury,  and  have  them  determine 
whether  or  not  the  defendant  was  guilty  of  negligence  ii 
the  premises. 

The  next  assignment  of  error  is  to  the  effect  that  th( 
deceased  child  was  guilty  of  negligence  contributing  u 
the  injury,  and  that,  therefore,  no  recovery  can  be  hadii 
this  case.  There  was  no  dispute  but  that  the  child  trai 
only  seven  years  old,  was  playing  in  the  street,  and  wai 
possibly  holding  on  to  the  rear  end  of  a  wagon  which  w» 
coming  in  an  opposite  direction  to  the  car  of  the  defendant 
and  on  a  road  parallel  to  its  track  and  by  the  side  ofi^ 
Either  the  child  was  behind  this  wagon,  and  came  upoi 
the  track  from  behind  the  wagon  after  he  dropped  off  of  i< 
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or  else  walked  on  to  the  track  from  some  point  near  this 
wagon  as  it  was  passing  up  the  street.  There  is  evidence 
tending  to  show  that  the  child  was  standing  upon  the  rail- 
way track  some  65  feet  ahead  of  the  car,  and  in  a  position 
where  he  might  have  been  seen  by  the  motorman,  and 
wliere  he  might  have  seen  the  car  if  his  attention  had  been 
called  to  it.  It  is  a  well  established  rule  that  children  are 
lot  chargeable  with  the  same  degree  of  care  in  protecting 
hemselves  as  grown  people,  and  the  child  in  this  case  was 
mly  bound  to  use  such  care  as  a  child  of  his  age,  experi- 
ince  and  intelligence  might  reasonably  be  expected  to  use 
or  his  own  protection.  If  this  is  the  correct  rule,  there  is 
10  evidence  in  the  case  that  the  child  was  guilty  of  negli- 
gence at  all.  He  was  playing  upon  the  street,  as  this 
;hild  or  any  other  had  the  right  to  do,  and  it  seems  was  in 
iuch  position  that  he  might  have  been  seen  by  the  motor- 
nan.  He  was  evidently  not  of  sufficient  age  to  under- 
stand his  danger  until  the  discovery  of  it  would  have, 
>prhap9,  frightened  him  to  such  extent  that  he  would 
lave  been  unable  to  do  anything  for  his  own  protection. 
There  is  no  evidence  as  to  whether  the  child  was  fami- 
iap  with  the  car,  or  knew  anything  of  the  danger  to 
limself  resulting  from  his  being  on  or  near  the  track,  and 
there  is  nothing  in  the  record  to  show  but  what  the  child 
[)ecame  confused,  finding  himself  suddenly  in  the  presence 
rf  the  car  running  at  a  high  rate  of  speed.  T!ie  burden  of 
showing  contributory  negligence  is  upon  the  defendant, 
anless  the  testimony  of  the  plaintiff  shows  it.  See 
Reddon  v.  Railway  Co.,  5  Utah,  344.  For  a  complete 
synopsis  of  the  law  relative  to  the  negligence  of  chil- 
dren under  such  circumstances,  see  1  Shear.  &,  R. 
Neg.  sec.  73,  and  notes.  The  next  assignment  upon 
the  insufficiency  of  the  evidence  is  that  the  plaintiff  or  his 
agents  in  charge  of  the  child  were  negligent  in  allowing 
the  child  upon  the  street.  The  record  is  entirely  and 
absolutely  silent  upon  the  subject  of  the  care   of  those 
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intrusted  with  this  child.     There  is  nothing  showing,  or 
tending  to   show,  how  the  child  came  into  the  street,  and 
it  seems  to  us  that  it  would   be  going  a  long  way  to  hold 
that  it  was  negligence  per  %e  for  the  parents  of  a  chill 
seven    years  old  to    allow    him   to  go  upon  the  public 
streets.     There  is  nothing  to  show  that  they  knew  anything 
of  his  being  on  the  street.     The   defendant,  in  operating 
its  street  car  line,  should  operate  it  in  such  a  way  as  to 
protect  the  lives  of  children  and  other  people,  who  ha^e 
an  equal  right  to  the  use  of  the  street;    and  it  is  guilijr 
of  culpable  negligence  if  it  fails  to  exercise  ordinary  can 
for  the  protection  of  such  children,  when  they  themselves, 
or  those  in  charge  of  them,  have  done  nothing  to  unneces- 
sarily expose  them  to  danger. 

The   next  instruction   complained  of  is  that  the  court 
instructed  the  jury  that  the  running  of  the  car  at  the  rate 
of  speed   forbidden  by  the  city  ordinance  was  neghgenoe 
per  se.     There  was  no  attempt  to  explain  or  excuse  the 
excessive  speed  of  this  car  upon  the  day  of  the  accident  and 
at   the  time  of  the  accident.     We  think  the  true  rule  is  as 
stated  by  Shearman  &  Redfield  on  Negligence  (volume  1, 
sec.  467),    that  the   running  of  trains  in   violation  of  a 
statute  or  ordinance  regulating  the  speed  of  trains,  if  left 
without  explanation  or  excuse,  is  conclusive  proof  of  negli- 
gence.    Where   there   is   no    attempt   at  explanation,  i* 
certainly  could  not  be  misleading  to  the  jury  to  say  to  theiU 
that  such   excessive  speed  is  negligence  per  se,  because 
there  is  certainly  no  difference  in  the  effect  of  this  Ian 
guage,  and  language  which  would  state  to  them  that  thii 
proof  constituted  conclusive  proof    of  negligence.      Th< 
authorities  are  conflicting  upon  the  question  as  to  whethe 
or  not   the  act  is  negligence  per  se  or  merely  evidence  o 
negligence,  but,  as  we  say,  the  true  rule   seems  to  be  tha 
it  is  evidence  of  the  negligence  only,    but  that   that  evi 
dence  is  conclusive  when  no  explanation  is  given.     In  th 
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case  at  bar  there  was  no  attempt  at  explanation,  and  we 
think  the  instruction  could  not  have  misled  the  jury. 


VotE,  -{let  notes  to  (HneinnaH  8LBy.Co.Y.  Whiteomb^poi^ 


EuzA  A.  LiTTLB  V.  Superior  Rapid  Transit  Railway 

Company. 

Wi^eoMin  Supreme  Court,  Oct.  MS,  1894. 
(88  Wis.  403.) 

ELICTBIC  STBEET  railway.— DtTTY  TO  TBATILEBS.— COMTBIBUTOBT 

MSOUQENCB. 

While  it  is  tme  that  a  person  approaching  an  electrio  street  railway  track, 
with  a  view  to  crossing  the  same,  is  bound  to  look  and  listen,  and  if  he 
fails  to  do  so,  and  is  injured  in  consequence,  then  he  cannot  recover  ; 
still  helti,  that  under  the  circumstances  of  the  given  case,  the  question 
of  contributory  negligence  was  properly  submitted  to  the  jury. 

Appeal  by  defendant  from  judgment  of  Superior  Court, 
Douglas  county. 

Statement  of  facts  by  Cassopay,  J. : 

This  action  was  brought  to  recover  damages  for  injuries 
received  by  the  plaintiff,  September  1,  1893,  on  North 
Third  street,  in  West  Superior,  caused  by  a  collision  of 
one  of  the  defendant's  street  cars,  propelled  by  electricity, 
with  a  phaeton  in  which  the  plaintifif  was  riding,  and 
which  collision  is  alleged  to  have  been  caused  by  the 
defendant's  negligence.  The  defendant  answered  by  way 
of  admissions  and  denials  and  allegations  of  contributory 
negligence  on  the  part  of  the  plaintiff. 

At  the  close  of  the  trial  the  jury  returned  a  special 
verdict  to  the  effect  that  the  defendant's  negligence  caused 
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the  collision  alleged,  and  was  the  proximate  cause  of  the 
plaintiff's  injury,  and  that  there  was  no  contributory 
negligence  on  the  part  of  the  plaintiff,  and  also  returned 
a  general  verdict  in  favor  of  the  plaintiff,  and  therein  they 
assessed  her  damages  at  $1,500.  From  thv  judgment 
entered  thereon  in  favor  of  the  plaintiff,  the  defendant 
brings  this  appeal. 

R088,  Dwyer  &  Ilanitch,  for  appellant. 

McHugh,  Lyons  &  Mcintosh,  for  respondent. 

Cassoday,  J.  (after  stating  the  facts):  The  evidence  on 
the   part  of  the   plaintiff  tends   to   prove   that  she  and 
another  person  were  riding  in  a  phaeton  with  Mrs.  Jones, 
who  was  an  experienced  driver;  that  Mrs.  Jones  was  sitting 
on  the  right  hand  side  of  the  phaeton;  that  the  horse  was 
going    west  on  a  walk,    between  the  curb  of    the  street 
and    the  south    rail   of  the  south  track ;  that  a  sprinkling 
wagon   was  approaching   from  the  west,    about  a  block 
away ;  that  to  avoid  the  sprinkling  wagon  the  driver,  Mrs. 
Jones,  attempted  to  cross  the  defendant's  tracks  by  turning 
and   going  diagonally  in  a  northwesterly  direction,  at  an 
angle   of   about   forty-five   degrees;    that  the    horse  had 
crossed  the  south  track,   and  also  the  space  between  the 
two  tracks,  and  the  hind  wheel  of  the  phaeton  was  no  the 
north  track,  when   the  collision  occurred ;  that  the  top  ol 
the  phaeton  was   up;  that  there  were  no  curtains  on  tb« 
sides;    that,  before  and  after  turning,   the  driver  and  tlv' 
plaintiff  were  both  listening  for  a  car;  that  just  after  ^ 
turning  the  driver  looked  back  along  the  track  a  distant 
of  about  forty-five  feet  to  see  whether  a  car  was  approacb 
ing;  that  she  saw  no  car;  that  just  as  she   turned  th 
plaintiff  looked   back  along  the   track   a  distance   of  on 
hundred  feet,  and  saw  no  car;  that  neither  the  plaintil 
nor  the  driver  nor  the  other  person  mentioned  knew  of  th 
approach  of  the  car,  or  heard  any  signal,    until  it  wa 
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8  or  10  feet  of  the  carriage;  that  the  car  was  moving 
mlawful  rate  of  speed,  to  wit,  exceeding  ten  miles 
ir;  that  the  collision  occurred  instantly  after  they 
>red  the  car.  The  evidence  on  the  part  of  the 
ant  tends  to  prove  that  the  phaeton  was  at  the  time 
learly  straight  across  the  track ;  that  the  speed  of 
at  the  time  did  not  exceed  five  to  seven  miles  per 
that  timely  signals  were  given  by  those  in  charge 
car;  and  that  the  plaintiff  and  the  driver  could 
jen  the  car  in  time  to  have  avoided  the  injury,  had 
oked  and  listened  as  they  should  have  done.  We 
istrained  to  hold  that  under  the  peculiar  circum- 
of  this  case  the  evidence  was  sufficient  to  justify 
al  court  in  submitting  the  question  of  the  defend - 
egligence  to  the  jury  for  determination, 
isel  for  the  defendant  are  undoubtedly  right  in  con- 
;,  in  effect,  that  a  person  approaching  a  railway 
^ith  the  view  of  crossing  the  same,  is  bound  to  use 
B  in  looking,  and  his  ears  in  listening,  and  if  he  fails 
\Of  and  is  injured  in  consequence,  then  he  cannot 
,  even  though  the  defendant  was  guilty  of  a  want 
lary  care.  The  decisions  of  this  court  to  that  effect 
>  numerous  to  mention.  But,  under  tiie  peculiar 
stances  of  this  case,  we  are  constrained  to  hold  that 
dence  was  sufficient  to  justify  the  trial  court  in 
ting  to  the  jury  for  determination  the  question  of 

utory  negligence. 

*•  ••.... 

Judgment  reversed. 


-See  notes  to  Cincinnati  St  By,  Co,  ▼.  Whitcombj  post 
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Cincinnati  Street  RAirw^Y  Company  v.   Ch4ule8  K. 

W  UlTCOMB. 

U.  S.  Circuit  Court  of  Appeals,  Sixth  Circuit,  Mardi  4,  2895, 
Electric  street  railway.— Dcjtt  to  travelers. 

It  is  not  the  law  that  persons  about  to  cross  the  track  of  a  street  nflwty 
in  a  city  must  stop,  as  well  as  look  and  listen,  before  crossing,  unlM 
some  peculiar  circumstance  renders  stopping  a  requisite  of  ordimij 
care. 

The  court  having  correctly  charged  the  jury  that  while  neither  an  dectiio 
railway  company  nor  the  general  traveling  public  have  the  exdulTe 
right  to  use  the  streets,  still  a  vehicle  on  the  street  in  advance  of  soar 
is  bound  to  get  out  of  the  way  and  not  obstruct  the  passage  of  a  or. 
was  not  bound  to  add  that  the  railway  had  the  "paramount"  right  ci 
way  in  the  street. 

While  those  operating  electric  street  cars  are  bound  only  to  use  ocdinaiy 
care  for  the  protection  of  the  public,  it  is  not  error  to  point  out  to  a  jmy 
that  such  care  must  be  proportioned  to  the  possibility  of  danger  fron 
the  instrument  operated,  and  to  instruct  them  that  more  care  is  reqaiflite 
in  operating  such  a  car  than  in  managing  an  ordinary  vehicle. 

Though  a  person  injured  by  an  electric  street  car  is  negligent,  still  if  tiie 
motorman,  having  observed  the  negligence,  might  have  avoided  its 
effect  by  due  care,  the  railway  company  is  liable. 

In  error  to  the  Circuit  Court  of  the  United  States  for  tho 
Western  Division  of  the  Southern  District  of  Ohio. 

Action  for  damages  caused  to  the  driver  of  a  vehicle  by 
collision  with  an  electric  street  car. 

Appeal  by  defendant  below.     The  facts  are  sufficiently 
stated  in  the  opinion. 

Kittredgef  Wilhy  &  Simmons^  and  Pazton,  Warrington  &: 
Boutet,  for  plaintiff  in  error. 

W.   n,  Jackson  and  Simmons  &  Simmons^  for  defendant 
in  error. 
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Before  Taft  and  Lubton,  Circuit  Judges,  and  Savarens, 
istrict  Judge. 

Taft,  Circuit  Judge : 

The  exceptions  to  the  charge  of  the  court  are  very 
luminous,  very  long,  and  many  of  them  are  quite 
volous.  Generally,  the  exceptions  to  the  charge  may 
comprehended  under  three  heads:  First,  the  court 
kS  asked  to  charge  the  jury  that  it  was  the  absolute  duty 
Whitcomb  not  only  to  look  and  listen  for  the  coming  of 
)  car,  but  also  to  stop,  look  and  listen.  It  certainly  is 
t  the  law  that  persons  crossing  street  railway  tracks  in 
city  in  a  vehicle  are  obliged  to  stop  before  crossing, 
less  there  is  some  circumstance  which  would  make  that 
linarily  prudent.  We  have  already  held  in  the  cases  of 
Urodd  Co.  v.  Farra,  66  Fed.  Rep.  496,  and  McGhee  v. 
kite,  id.  502,  that  it  is  not  the  absolute  duty,  as  matter 
law,  for  one  crossing  a  steam  railway  track  to  stop,  look 
d  listen,  but  that  the  necessity  for  stopping  is  to  be 
terminedby  the  circumstances,  and  is  usuallj^a  question 
be  left  to  the  jury,  and  so  the  court  below  in  this  case 
ated  it.  The  rule  cannot  be  stricter  in  respect  to  cross- 
j  a  street  railway  than  in  crossing  a  steam  railroad.  The 
les  relied  on  are  chiefly  Pennsylvania  cases.  In  that 
ite  the  Supreme  Court  has  adopted  a  rule  of  law  require 
;  every  person  to  atop,  look  and  listen  before  crossing 
I  railroad  track.  This  rule  is  not  followed  in  other 
ktes,  and  certainly  is  not  the  law  in  the  Federal  courts. 
The  second  general  objection  to  the  charge  of  the  court  is 
kt  it  declined  to  give  an  instruction  that  the  street  rail* 
y  had  the  paramount  right  of  way  in  the  street.  The 
irt  below  seems  to  have  considered  that  the  word 
aramount"  was  likely  to  mislead  members  of  the  jury, 
i  to  give  them  the  impression  that  the  railroad  company 
1  the  exclusive  right  to  the  street  between  the  tracks, 
e  court  did  say  to  the  jury  this: 
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**The  electric  street  car  tracks  of  the  street  railway  com- 
pany along  Hunt  street,  along  which  plaintiff  was  driving, 
were  in  and  of  themselves  a  warning  to  Whitcomb  that  a 
car  might  at  any  time  approach  upon  the  track  towards 
which   or  upon  which  he  was  driving.     Gentlemen,  I  said 
to  you  this  morning  that  the  street  railway  company  had 
the  right  to  use  the  streets;  that  the  plaintiff  had  the  rigbi 
to  use  the  streets.     None  of  them  had  an  exclusive  right, 
but  there  is  this  one  qualification  with  reference  to  street 
cars  passing  along  the  street  as  provided  for  in  the  ordi- 
nances of  the  city,  which  are  in  evidence.     Wherever  a 
wagon  or  other  vehicle  is  on  the   track  in  advance  of  a  car, 
it  is  bound  to  get  out  of  the  way,  and  not  to  obstruct  the 
passage  of  the  car." 

This  is  a  correct  exposition  of  the  relative  rights  of  the 
street  railway  companies  and  the  rest  of  the  public  who 
use  the  street.  If  this  is  all  that  the  word  "paramount" 
means,  then  the  court,  in  effect,  charged  the  jury  that  the 
street  railway  company  had  the  paramount  right  to  use  the 
space  between  its  tracks  upon  the  street.  If  ** paramount" 
means  more  than  this,  the  charge  requested  should  not 
have  been  given.  We  cannot,  therefore,  see  that  the 
defendant  was  prejudiced  by  the  action  of  the  court  upon 
this  charge. 

Finally,  it  is  objected  that  the  court  imposed  upon  th® 
railway  company  a  higher  degree  of  care  than  the  la^ 
justifies  in  avoiding  collisions  with  vehicles  upon  its  tracl^ 
The  court  was  requested  to  give  the  following  instructioiP' 

**  While  it  is  the  duty  of  the  company  to  exercise  ordi 
nary  care  and  diligence  to  avoid  collision  and  other  accL 
dents,  the  rule  does  not  dispense  with  care  and  prudence 
on  the  part  of  persons  who  use  the  street  in  common  witl 
the  company.  ...  I  do  not  give  this  instructioi 
exactly  in  the  form  in  which  it  is  asked,  but  I  do  give  ii 
subtantially.  It  is  not  merely  ordinary  care  that  thii 
street  railway  company  should  exercise.    In  the  movemem 
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of  an  electric  car  or  of  a  horse  car  on  the  streets  more  care 
is  required  than  in  driving  a  wagon,  because  it  is  a  larger 
vehicle  and  moves  more  rapidly.     It  is  of  greater  weight 
and  momentum,  and  it  cannot  be  stopped  so  easily.    When 
it  comes  to  moving  an  electric  car,  which  weighs,  accord- 
ing to  the  testimony,  about  eight  tons,  and  is  impelled  by 
a  motor  of  sixty  horse  power — thirty  times   the  power 
applied  to  an  ordinary  horse  car,   and   moving  it   more 
rapidly,  with  its  greater  weight  and  momentum  (the  testi- 
mony in  this  case  is  that  a  car,  when  in  full  speed,  can  be 
stopped  in  about  three  lengths  of  the  car;  that  is,  about 
ninety  feet) — all  these  circumstances  increase  correspond- 
ingly the  requirements  as  to  the  management  of  the  car. 
It  is  the  duty  of  the  company  to  exercise  proper  care,  for 
the  reasons  that  I  have  given." 

We  think  this  charge  correctly  stated  the  law.  The 
court  was  evidently  attempting  to  avoid  giving  the 
impression  to  the  jury  that  a  company  operating  a  machine 
of  the  great  force  and  power  of  an  electric  car  upon  a  street 
upon  which  other  vehicles  might  lawfully  travel  was  not 
required  to  use  any  more  care  in  this  operation  than  the 
driver  of  an  ordinary  wagon  or  the  driver  of  an  ordinary 
street  car.  He,  therefore,  very  properly  called  the  atten- 
tion of  the  jury  to  the  distinction  between  the  requirements 
in  the  one  case  and  in  the  other.  It  is  true,  speaking 
strictly  and  technically,  that  one  is  only  required  to  use 
the  care  in  the  manipulation  of  any  machine  with  reference 
to  the  rights  of  others  which  the  ordinarily  prudent  man 
would  use.  But  the  standard  of  ordinary  care  is  not 
absolute;  it  varies  according  to  the  circumstances,  and 
according  to  the  possible  or  probable  danger  which  may 
arise  from  the  use  of  the  instrument.  The  court  did  not 
tell  the  jury  that  the  street  railway  company  was  obliged 
to  use  the  highest  degree  of  care,  but  only  a  proper  degree 
of  care,  considering  the  possibility  of  danger  from  the 
instrument  it  was  operating.     This,  we  think,  is  quite  in 
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accordance  with  the  ruling  of  the  Supreme  Court  in  the 
case  of  Railway  Co.  v.  McDaniels,  107  U.  S.  454,  where  it 
was  held  that  the  charge  to  the  jury  that  the  railway  com- 
pany, in  the  selection  of  its  night  telegraph  operators,  was 
under  a  duty  to  its  other  employes   to  exercise  proper  and 
great  care  to  select  competent  persons  for  that  branch  of 
the  service,  was  a  correct  statement  of  the  law  to  the  jury, 
because  of  the  very  delicate  and  responsible  duues  whidi 
telegraph  operators  were  obliged  to  discharge.     So  here. 
Accidents  from  electric  street  railways  are  numerous.    A 
speed  of  10  miles  an  hour  in  a  traveled  street,  with  a  car 
weighing  from  six  to  eight  tons,  and  having  such  momen- 
tum that  it  cannot  be  stopped  short  of  90  feet  when  running 
at  full  speed,  certainly  imposes  upon  those  who  choose  to 
operate  it  the  duty  of  great  care  to  avoid  collisions  with 
persons  who  are  lawfully  upon  a  street;  and  while  it  is 
true  that  such  care,  owing  to  the  circumstances,  would  be 
but  ordinary  care,  the  expression   "ordinary  care"  is  one 
which  might  give  the  jury  a  wrong  impression  in  such  a 
case,   and  the  court  properly  exercised  its  discretion  to 
couch  its  langauge  in  a  form  legally  equivalent  and  less 
likely  to  mislead. 

Finally,  exception  was  taken  to  that  part  of  the  charge 
where  the  court  told  the  jury  that  even  though  the  plaintiff 
were   negligent,    if  the   defendant,    having  observed  the 
neligence,  might  have  avoided  its  effect  by  due  care,  the 
defendant  was  liable.     This  charge  was  not  only  good  law, 
but  was  especially  applicable  to  the  circumstances  of  this 
case,  because  there  was  much  evidence   tending  to  show 
that  the  injury  to  plaintiff's  person  occurred  through  the 
negligence  of  the  motorman  of  the  defendant  after  the  first 
collision  had  taken  place,    from  an  unnecessary  and  ill- 
advised  backing  of  the  car  when  the  plaintiff  was  in  i 
helpless  position,    but  still    remained    uninjured.       Th< 
principle  has  been  several  times  announced  in  this  court 
Mississippi  Valley  Co.  v.  Howe,  6  U.  S.  Ap.  172;  LauisviU 
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tN.  R.  [Co.  V.  East  Tennessee,  V.  &  G.  R.  R,  9  C.  C.  A. 

814  (60  Fed.  Rep.  993) ;  Coasting  Co.  v.  Tohon,  139  U.  S. 

661;  Railroad  Co.  v.  Kassen,  49  Ohio  St.  230. 

•         •••■••••• 

On  the  whole  case,  we  find  no  error,  and  we  afQrm  the 
judgment,  with  costs. 

NoTX  l.^In  the  foregoing  forty  caies  are  considered  the  rehitiTe  rights 

end  duties  of  electric  street  railway  companies  and  of  the  public  using  the 

streets.    The  foUowing  is  a  partial  abstract  of  the  principles  decided  in 
them: 

Natubi  of  Easemrnt: 

An  electric  railway  company  has  no  exclusiye  right  to  use  that  part  of 
the  street  occupied  by  its  tracks.  Cincinnati  St.  Ry,  Co,  ▼.  Whitconib, 
cmle,  p.  603;  Hougton  City  St.  Ry.  Co.  t.  WoocUock,  ante,  p.  680;  San 
Antonio  St  Ry.  Co.  v.  MeMer,  ante,  p.  (>85.  Nor  has  it  such  proprietary 
right  as  limits  the  right  of  the  general  public  to  use  the  same  part  of  the 
ftxeeta.  Omaha  St.  Ry.  Co.  t.  Duvall,  ante,  p.  502.  Has  paramount  right, 
except  at  crossing.  Houston  City  Ry.  Co.  ▼.  WoodUock,  ante,  p.  880; 
thoagh  if  court  instruct  jury  that  a  traveler  upon  the  track  ahead  of  a  car 
is  bound  to  get  away  and  not  obstruct  its  passage,  it  need  not  add  that  the 
car  has  a  "  paramount  **  right.  Cincinnati  St  Ry.  Co.  ▼.  Whitcombj  ante, 
p.  SOS.  At  crossing,  neither  trolley  car  nor  traveler  has  rights  superior  to 
the  other.    Young  ▼.  Atlantic  Ave.  Ry.  Co.,  ante,  p.  530. 

Duty  of  Company: 

Is  to  take  ordinary  care  to  avoid  injury  to  travelers,  but  such  care  Is 
proportioned  to  probability  of  danger,  and  greater  in  managing  electric 
can  than  ordinary  vehicles.    Cincinnati  St.  Ry.  Co.  v.  Whitcomb,  ante,  p. 
SOS.    To  take  ordinary  care  to  avoid  collision  with  vehicles  or  pedes- 
trians.   San  Antonio  St.  Ry.  Co.  v.  Mechler,  ante,  p.  585.    To  watch  for 
pedestrians,  both  adults  and  children.    Jones  v.  Brooklyn  Heights  R.  Co., 
onfe,  p.  588.   To  exercise  constant  watchfulness  and  care  for  persons  ap* 
proaching  the  track.    Barnes  v.  Shreveport  City  R.  Co,,  ante,  p.  452. 
Especially  in  a  principal  street  of  a  city.    Dallas,  Ac.,  Ry.  Co.  v.  Elliott, 
oMte,  p.  571.    To  have  cars  under  control  when  approaching  crossing, 
where  pedestrians  have  right  to  assume  that  car  will  slow  up.     Young  v. 
Atlantic  Ave.  R.  Co.,  ante,  p.  580.    Motorman  seeing  person  working  on 
pavement  between  rails  is  apparently  unaware  of  approach  of  car,  must 
take  every  precaution  to  avoid  injuring  him.    Houston  City  Ry.  Co.  v. 
WoocUoek,  ante,  p.  580.    Seeing  child  of  tender  years  on  track,  must  exer- 
cise highest  degree  of  care.    San  Antonio  St.  Ry.  Co,  v.  MecJUer,  ante,  p. 
585.    Although  traveler  negligent,  still  company  bound  to  be  careful  to 
avoid  injury,  and  recovery  not  barred  by  contributory  negligence  if  motor- 
man,  knowing  the  peril  and  being  unable  to  avoid  it,  failed  to  do  so. 
ChtehmaU  St.  By.  Co.  ▼.  Whitoomb,  ante,  p.  602;  Montgomery  v.  Lansing 
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City  Elcc,  lit/.  Co,,  ante,  p.  471;  Orr  v.  Cedar  Rapids,  <tc.,  Ry.  Co.,mk^ 
p.  445.    Above  rule  beld  not  to  apply  in  a  given  case.    Fritz  v.  Detroit, 
<Sbe.,  Ry,  Co,,  ante,  p.  480.    Not  bound  as  matter  of  law  to  stop  or  slow  up 
on  seeing  person  walking  on  the  track  ahead  of  a  car.     Houston  Cit$  12|r. 
Co,  v.  Farrell,  ante,  p.  576.    Doubtful  if  bound  to  sound  gong  to  wan 
vehicles,  except  when  approaching  crossing.    Fritz  v.  Detroit,  dtc,  Jt§, 
Co.,  ante,  p.  480.    Motorman  may,  to  some  extent,  assume  that  pom 
standing  on  track  in  front  of  car  will  hear  gong  and  get  off.    Doyki. 
West  End  St.  Ry.  Co.,  ante,  p.  459.    Company  liable  if  motorman  should 
have  seen  peril  in  time  to  avoid  injury  from  fright  to  horse.    Citizens  SL 
R.  Co,  V.  Lotae.  ante,  p  436.    Not  liable  for  frightening  horse,  nnleai 
negligent  after  discerning  tliat  there  was  danger.    Kankakee  Elec,  Ry,  Co. 
V.  Lade,  ante^  p.  431.    Not  liable  for  killing  ohild,  who  ran  from  behind  s 
wagon,  upon  track,  only  five  feet  in  front  of  car,  motorman  doing  ha 
utmost  to  stop.    Ogier  ▼.  Albany  Ry.  Co.,  ante,  p.  545.     Not  bound  toitop 
car  before  reaching  crossing,  for  motorman  and  conductor  to  look  andlisteB. 
Savannah,  <S:c,,  Ry.  Co.  v.  Beasley,  ante^  p.  429.    Negligence  jper  te  liar 
motorman  to  run  car  fifty  feet  in  city  street  in  day  time,  paying  no  attoh 
tion  ahead,  and  so  running  over  child.    Dowd  ▼.  Brooklyn  Heights  R.  Oo., 
ante^  p.  517.    Running  electric  street  cars  at  speed  forbidden  by  ordinaoce, 
if  unexplained  or  unexoused,  is  conclusive  evidence  of  negligence.   BSity 
T.  Salt  Lake  Rapid  Transit  Co.,  ante,  p.  504. 

Duty  op  Traveler  : 

Before  crossing  track:— Bound  to  use  care  of  reasonably  prudent  penoa 
under  the  circumstances.  Connelly  v.  Trenton,  dtc,  SL  Ry.  Co.^  ants,^ 
510.  Less  care  required  crossing  electric  than  steam  railway.  Orr^^. 
Cedar  Eapkls,  &c.,  Uy.  Co.,  ante,  p.  445.  Locality  important  drcimi- 
stance;  strict  rule  must  be  relaxed  in  crowded  streets.  Kelly  v.  Brooklyn 
Heights  R.  Co,,  ante,  p.  543.  Have  right  to  assume  usual  safeguards  will 
be  employed  by  those  in  charge  of  the  car.  Dallas,  dte.,  Ry,  Co,  v.  ElHott, 
ante,  p.  571.  Not  bound  to  wait  for  car  to  pass  when  so  far  away  that 
with  reasonable  care  he  should  be  able  to  cross  in  safety.  Patienom  ▼. 
Townsend,  ante,  p.  442.  Should  look  both  ways  for  cars.  Curry  v.  Unkm 
Elec.  Ry,  Co.,  ante,  p.  541.  But  not  required  in  same  degree  as  to  electric 
OS  it  is  to  steam  cars.  Holmgren  v.  St,  Paul  City  Ry,  Co.^  ante,  p.  4U9. 
Bound  to  look  and  listen.  Little  v.  Superior,  <Stc,,  Ry.  Co.,  ante,  p.  599. 
Not  bound  to  stop  also,  in  absence  of  special  circumstances.  CtNCtmuilt 
St.  Ry.  Co.  V.  Whitcomb,  ante  p.  C03. 

Held  contributory  negligence  2>^  ^  :~To  drive  on  to  track  so  near  ap- 
proaching car  that  motorman^  cannot  prevent  collision.  Kennedy  v.  St. 
Paul  City  Ry.  Co.,  ante,  p.  492.  To  attempt  to  cross,  miscalculating  dis- 
tance. Clancy  v.  Troy  A  Lansingburgh  R,  Co.,  ante^  p.  551.  For  giii 
fourteen  years  old  to  run  behind  car  on  one  on  to  parallel  track  wittuoat 
looking  for  approaching  car.  Tliompson  v.  BuffcUo  Ry.  Co,,  ante.  p.  5S5. 
To  stand  watching  car  approaching  at  a  distance,  and  jump  in  front  of  it 
when  near.    Jajer  v.  Coney  Island,  dtc,  Rr.u  Co.,  ante,  p.  589.    To  drits 
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upon  track  without  looking  or  listening?  for  cars.  Blakeslee  v.  Consoli- 
fiated  67.  Ky.  Co.,  antey  p.  486.  Knowing  car  is  approaching  rapidly,  to 
cit)»  track  without  looking  or  listening  for  its  whereabouts.  Hickey  v. 
St.  Paul  City  By,  Co,,  antSy  p.  494.  To  fail  to  look  in  both  directions  and 
li^t-^n  before  crossing  track,  in  place  where  cars  accustomed  and  permitted 
by  ordinance  to  run  rapidly  over  crossings,  and  will  bar  recovery  if  such 
jvecautions  would  have  averted  accident.  McOee  ▼.  Consol,  St  Ry,  Co,, 
ante  J  p.  462.  To  fail  to  look  for  car  for  two  hundred  feet  before  crossing 
ra  V,  when  by  looking,  the  accident  could  have  been  avoided.  Van 
Fatten  V.  Schenectady  St.  Ry.  Co,,  ante,  p.  520.  To  drive  upon  track  when 
Tiew  obstructed  and  so  much  noise,  signals  could  not  be  heard.  Omslaer 
▼.  Pittsburg,  <fcc..  Traction  Co.,  ante,  p.  508.  For  person  driving  along 
track  and  in  fiont  of  trolley  car  to  attempt  to  drive  off  the  track  without 
ascertaining  proximity  of  car.  Fritz  v.  Detroit,  iStc,  Ry.  Co.,  ante,  p.  480. 
For  person  familiar  with  street  and  operation  of  electric  railway  on  it,  to 
drive  long  distance  on  tracks,  meeting  many  cars,  but  keeping  no  lookout 
for  '  ars  b  ;hind.     Winter  v.  Crosstown  St.  Ry,  Co.,  ante,  p.  515. 

Held  not  contributory  negligence  per  se,: — To  drive  on  to  track  in  front 

of  car  at  rest,  though  knowing  that  it  would  soon  start.    Kennedy  v.  St, 

i\iul  City  Ry,  Co. ,  ante,  p.  492.    For  driver  of  cart  to  assume  that  be 

c  mid  cross  track  23  feet  away  before  trolley  car  500  feet  away  could 

rea?h  him.    Mackie  v,  Brooklyn  City  R.  Co.,  ante,  p.  528.    For  child  eight 

years  old,  though  sui  juris,  to  cross  track  of  electric  railway  fifty  feet 

ahead  of  car.    Dowd  v.  Brooklyn  Heights  R,  Co,,  ante,  p.  517.    For  child 

seven  and  a  half  years  old  to  run  across  a  track  in  front  of  a  trolley  car. 

Young  t.  Atlantic  Ave.  R.  Co.,  ante,  p.  580.    For  parent  to  permit  child 

four  years  old  to  play,  with  one  twelve  years  old,  in  a  street  crossed  by  a 

trolley  railway.    Jones  v.  Brooklyn  Heights  R.  Co,,  ante,  p.  533.    For  a 

mother  to  allow  a  child  two  and  a  half  years  old  to  cross  a  trolley  railway 

with  another  child  five  years  old.    Martineau  v.  Rochester  Ry.  Co.,  ante,  p. 

63k    To  follow  custom  of  traveling  public  in  driving  on  track,  when  street 

on  each  side  torn  up  for  repairs.     Citizens  St,  Ry,  Co.  v.  Lotve,  ante,  p.  486. 

If  traveler  both  look  and  listen  for  approaching  car,  company  have  burden 

0  proving  that  there  was  a  place  from  which,  if  he  had  looked,  he  would 

have  had  a  better  view.    Downey  v.  Pittsburg,  Ac,  Traction  Co.,  ante,  p. 

565. 

Note  ?. — ^The  following  are  memoranda  of  additional  cases  upon  the 
tame  general  subject : 

In  Savannahf  Thunderbolt  &  Isle  of  Hype  Ry.  v.  Henry  Bryan,  Georgia 
Supreme  Court,  July  16, 1894  (9  Qa.  632).  the  following  is  the  head-note  by 
tlie  court,  the  judgment  for  the  plaintiff  being  affirmed  without  opinion  : 

**  There  being  evidence  to  warrant  the  jury  in  finding  that  the  defend- 
ant's motorman,  after  seeing  that  there  might  be  a  collision  with  the 
'dragon  in  which  the  plaintiff  and  his  driver  were  riding,  negligently  ap- 
Xvoached  the  crossing  without  having  his  car  under  complete  control,  and 

VOL.  V— 39. 
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also  in  finding  that  there  was  some  negligence  on  the  part  of  the  pUintif 
or  his  driver  in  going  upon  the  crossing,  but  that,  after  getting  upon  tti 
same»  they  could  not  then,  by  the  exercise  of  ordinary  care,  have  tfoidii 
the  consequences  of  the  defendant's  negligence,  and  the  recovery  beii| 
manifestly  for  a  less  amount  than  that  to  which  the  plaintiff  would  Yam 
been  entitled  had  there  been  no  fault  with  which  he  was  chargetbtei  tti 
verdict,  after  its  approval  by  the  trial  judge,  will  not  be  disturbed." 

The  following  is  an  extract  from  the  opinion  in  Lake  Roland  EUdrkBd, 
Co,  V.  John  McKewen,  Maryland  Court  of  Appeals,  March  96, 1896  (80  Mi 
598) :  *'  The  tenth  prayer  asserts  a  proposition  which  has  never  been  d^ 
clared  to  be  law  in  this  state,  and  which,  for  very  obvious  reasoni,  m 
think,  is  not  entitled  to  the  sanction  of  this  court.  The  court  beloir  wm 
asked  to  say  '  that  a  street  car  has  a  right  of  way  on  that  portion  of  thi 
street  upon  which  alone  it  can  travel,  paramount  to  that  of  ordinaij 
vehicles.'  The  doctor ine  had  at  one  time  found  expression  in  some  of  tin 
courts  of  this  country,  but  a  just  sense  of  crisicism  has  caused  it  to  h 
abandoned.  It  would  be  both  unjust  and  unwise  to  permit  such  a  dootiiii 
to  prevail  in  our  courts.  It  makes  no  material  difference  how  street  cu 
are  propelled,  whether  by  animal  power,  electricity,  or  otherwise.  Hi 
vice  of  the  doctrine  contended  for  does  not  involve  the  subject  of  thi 
motive  power.  It  is  solely  a  question  as  to  the  mutual  rights  of  stroetqi 
companies  and  of  individual  citizens  to  use  the  streets  of  a  city.  Netthfl 
has  a  superior  right  to  the  other.  The  right  of  each  must  be  eiMvdati 
with  due  regard  to  the  right  of  the  other,  and  the  right  of  each  mvit  bi 
exercised  in  a  reasonable  and  careful  manner,  so  as  not  to  unresiooabt! 
abridge  or  interfere  with  the  rights  of  the  other." 

The  case  of  Edward  PotoerSf  Admr.,  v.  Quincy  A  Boston  St  Rg.  0»m 
Mass.  Sup.  Jud.  Court,  Jan.  4,  1895  (163  Mass.  5),  was  brought  on  aooonal 
of  the  death  of  a  child  under  three  years  old,  who  was  run  over  and  killed 
by  an  electric  car.  The  only  question  was,  whether  the  child's  motha 
exercised  due  care  for  his  safety.  It  was  held  under  the  circumstanoflita 
have  been  properly  left  to  the  jury. 

In  Margaret  McCldlan,  Admx,,  v.  Ft,  Wayne  dt  BeUe  Isie  Ry.  Ot).,lCdii' 
gan  Supreme  Court,  April  26,  1895  (62  N.  W.  Rep.  IQSS),  damages  wsn 
sought  for  the  killing  of  a  colt  by  an  electric  car.  There  was  evidenoi, 
that  when  the  car  was  100  feet  away,  the  owner  was  trying  to  lesd  tiN 
colt  from  the  track.  Held,  sufficient  evidence  of  negligence  of  the  oom- 
pany. 

The  conductor  having  testified  that  the  motorman  exercised  doe  ovt 
to  avoid  the  accident,  held^  proper  to  prove  his  statements  that  if  he  hid 
had  his  own  motorman,  the  accident  would  not  have  happened. 

In  McKUlop  V.  Duluth  St.  Ry.  Co,,  Minnesota  Supreme  Cooit,  Jmielf 
1894  (57  Minn.  408),  the  plaintiff  claimed  that  his  team  took  fright,  thiw 
him  out  of  his  sled,  and,  in  falling,  he  struck  on  his  head,  and  was  injoi*^ 
so  that  he  became  dizzy  and  dazed,  and,  after  wandering  along  in  this  ood- 
dition,  fell  down  on  the  street  car  track  of  defendant,  and  its  car  rui  ofC 
him,  and  cut  off  his  leg.    This  occurred  after  dark  in  the  evening.  Be 
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idaimed  that  defendant  was  negligent — ^First,  in  constructing  and  main- 
laining  its  tracks  several  inches  above  the  surface  of  the  street,  thereby 
an  obstruction  which  threw  him  out  of  his  sled  when  the  horses 
away;  second,  in  failing  to  keep,  at  the  front  of  its  car,  a  light  of 
sufficient  power  to  enable  the  motorman  to  see  an  object  far  enough  ahead 
of  the  car  to  enable  him  to  stop  the  car  before  the  object  was  reached; 
third,  that  the  motorman  was  negligent  in  failing  to  discover  him  upon 
the  track  in  time  to  prevent  the  injury  by  stopping  the  car.  Hdd,  that 
the  evidence  of  these  facts  was  sufficient  to  sustain  a  verdict  for  plaintiff. 

In  Omaha  Street  Railway  Company  v.  James  S,  Cameron^  Nebraska 
Sapreme  Court,  Jan.  8, 1895  (43  Neb.  297),  an  action  based  upon  injuries 
received  by  collision  of  an  electric  street  railway  car  with  a  traveler  at  a 
street  crossing,  the  only  important  principle  laid  down  is  in  the  approval 
of  the  following  instruction  to  the  jury  :  *' You  are  instructed  that  the 
relative  rights  and  duties  of  street  cars  and  travelers  on  the  highway 
where  they  are  passing  each  other  or  going  in  the  same  direction  is  quali- 
fied to  a  certain  extent  at  street  intersections.  At  such  an  intersection 
each  have  a  right  to  cross,  and  must  cross.  Neither  has  a  superior  right 
to  the  other.  The  right  of  each  must  be  exercised  with  due  regard  to  the 
right  of  the  other,  and  the  right  of  each  must  be  exercised  in  a  reasonable 
and  careful  manner,  so  as  not  unreasonably  to  abridge  or  interfere  with 
the  zisht  of  the  other." 

The  following  is  the  head-note  to  Heffran  v.  Brooklyn  Heights  R,  Co,, 
City  Court  of  Brooklyn,  Gen.  Term,  April,  1894  (8  Misc.  Rep.  41): 

**If  a  driver,  as  matter  of  necessity,  must  turn  his  truck  on  a  track,  the 
motorman  on  an  electric  car  cannot  negligently  run  him  down,  but  must 
exercise  care  to  avoid  a  collision. 

Plaintiff,  who  was  driving  a  heavily  loaded  truck,  from  which  pieces  of 
iron  projected,  made  a  long  sweep  to  avoid  striking  a  standing  car,  which 
Inrought  the  truck  upon  the  other  track.  As  the  truck  was  leaving  that 
track  and  was  almost  out  of  it,  the  front  wheel  was  struck  by  an  electric 
car,  and  plaintiff  was  thrown  off  and  injured.  Held,  that  plaintiff  could 
not  be  said  to  be  guilty  of  contributory  negligence  as  matter  of  law,  but 
•uch  question  was  one  for  the  jury." 

In  Jens  Amesen  v.  Brooklyn  City  R,  Co,,  City  Court  of  Brooklyn,  Gen. 
Term,  June,  1894  (9  Misc.  Rep.  270),  **the  plaintiff  was  driving  a  van  looded 
with  furniture  on  the  track  when  a  trolley  car  came  up  in  the  rear  at  a 
very  high  rate  of  speed,  and  struck  the  truck,  and  carried  the  same  along 
the  track  for  a  distance  of  at  least  twenty  feet.  The  night  was  clear  and 
there  was  a  full  moon.  The  motorman  could  see  the  track  ahead  of  him 
for  several  blocks.  No  warning  was  given  with  the  bell,  and  the  brake  was 
not  used  imtil  after  the  car  struck  the  truck." 

Indeed,  no  question  was  raised  as  to  defendant's  negligence.  But  it  was 
claimed  that  by  drivmg  on  the  right  instead  of  the  left  hand  track,  or  by 
driving  on  the  tracks  at  all,  plaintiff  was  guilty  of  contrioutory  negligence 
which  barred  his  recovery. 

As  to  this  the  Court  day:  '*  It  is  a  claim  that  a  party  driving  on  a  street 
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railway  track  is  for  that  reason  guilty  of  contributory  negligence.   This  ii 
a  bold  contention,  and  is  not  supported  by  the  law.    The  railroad  ctmpHBi 
had  only  a  paramount  right  to  the  use  of  the  street.    The  plaintiff  had  a 
right  to  the  use  of  the  street.    The  plaintiff  had  a  right  to  drive  on  tta 
track,  or  on  the  side  of  the  track ,  as  suited  his  convenience.    If  he  droTe  oi 
the  track,  he  is  bound  to  respect  the  paramount  right  of  the  railroad  oom^ 
any.    In  this  case  the  plaintiff  had  looked  back  to  see  if  a  car  waa  mm 
shortly  before  the  collision,  and  had  no  warning  of  the  approach  of  tkt 
car,  for  none  was  given." 

In  Kinkade  v,  Atlantic  Avt.  R,  Co.^  City  Court  of  Brooklyn,  Gai.TenB, 
June,  1894  (9  Misc.  Rep.  278),  lield,  that  it  is  a  negligent  act  to  saddenlj 
and  without  warning  start  a  trolley-car  when  a  passenger  is  <hi  the  atcf 
for  the  purpose  of  alighting ;  and  that  if  he  were  riding  on  tkestep  becam 
he  could  find  no  seat,  the  case  was  still  stronger  against  the  company,  fil 
he  was  not  guilty  of  contributory  negligence  in  doing  so,  and  ths  e» 
ployes  of  the  company  were  bound  to  exercise  greater  care. 

The  following  is  the  head-note  to  John  P,  MeCormick  v.  BrooUfa  03|[ 
R,  Co.,  City  Court  of  Brooklyn,  N.  Y.,  Gen.  Term,  October,  18M  (lOMiM 
Rep.  8) : 

**In  an  action  for  personal  injuries  the  plaintiff  testified  thalMon 
attempting  to  cross  defendant  s  tracks  he  looked  up  the  avenne  to  sat  il 
any  car  was  approaching,  but  saw  none ;  that  when  he  had  croaaed  tin 
first  track  he  saw  a  car  rapidly  approaching  on  the  other  track,  and  stapped 
back  to  avoid  it,  when  he  was  struck  by  a  car  on  the  first  track,  whiek 
was  going  rapidly  and  without  warning.  The  motorman  on  the  car  ii 
question  testified  that  the  track  was  clear  in  front  of  him,  and  that  ha  did 
not  see  the  plaintiff.  Held,  that  it  could  not  be  said  as  matter  of  law  thai 
plaintiff  was  guilty  of  contributory  negligence,  and  that  a  refusal  to  da* 
miss  the  complaint  was  proper." 

In  the  following  cases  decided  by  the  General  Term  of  the  City  Oovrtol 
Brooklyn,  questions  of  negligence  and  contributory  negligence  wen  hald 
to  have  been  properly  submitted  to  the  jury  : 

Richard  Keenan,  as  Admr,  ▼.  Brooklyn  City  JR.  Co,,  May,  1891,  SMiac. 
601)  ;  John  H.  Tholen  v.  Same,  Nov.,  1894  (10  Misa  288);  JohmKerr^. 
Atla7itic  Ai-enne  R.  Co,  of  Brooklyn,  Nov.,  1894  (10  Misc.  264);  ^iiAoaf 
Tinwny,  as  Admr,,  v.  Brooklyn  City  <fc  Newton  R,  Co,,  Nov.,  1894  (10  Wm. 
261) ;  Edward  A,  KitcheU  v.  Brooklyn  Heights  jR.  Co.,  Nov.,  1894  (10  Mise. 
277). 

In  Richard  J,  McConneU  v.  Atlantic  Ave.  R,  Co,,  City  Court  of  Broddyn, 
General  Term,  January,  1895  (11  Misc.  Rep.  178),  hdd,  that  it  is  thedmr 
of  a  motorman  to  be  vigilant  to  avoid  collision  with  persons  using  tte 
streets ;  and  that  plaintiff  was  not  guilty  of  contributory  negligenoa  M 
matter  of  law  in  attempting  to  cross  a  track  in  front  of  an  approacliias 
trolley  car,  when  he  was  obliged  to  get  off  the  track  he  was  on  by  reaioB 
of  a  car  approaching  from  behind,  and  the  oth.^r  side  was  blockaded. 

In  James  M,  Pender,  as  Admr,,  etc,  v.  Brooklyn  City  E,  Ca^  K.T* 
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Bnpreme  Court,  Gen.  Term,  Second  Dept.,  February,  1896  (84  Hun,  4G0), 
on-y  a  qn«^tion  of  evidence  was  considered. 

In  Anna  C.  EridcBon  ▼.  Brooklyn  Heights  Ry,  Co.,  City  Court  of  Brooklyn, 
IT.  Y.,  Gen.  Term,  March,  1895  (11  Misc.  Rep.  662),  the  following  is  from  the 
b'^ad-note:  "Where  a  motorman  whose  attention  is  called  to  a  iKissenger 
Hnerj^ng  from  a  car  standing  on  the  other  track,  and  who  has  reason  to 
szpect  that  some  person  will  pass  around  the  rear  of  such  car  and  upon  his 
:imck,  fails  to  bring  his  car  under  control,  but  drives  it  ahead  and  runs 
yrer  such  passenger,  the  question  as  to  his  negligence  is  one  of  fact  for  the 
jury  and  their  decision  against  the  railroad  company  will  not  be  disturbed.** 

The  following  is  the  head-note  in  Frank  Bittner^  as  admr,  etc.,  v.  Jlie 
^!ro89town  St,  Ry.  Co.,  Superior  Court  of  Buffalo,  N.  Y.,  Gen.  Term,  May, 
L805  (12  Misc.  Rep.  514):  **In  attempting  to  prevent  running  over  a  boy 
;he  motorman  reversed  the  current,  but  failed  to  restore  it  when  the  car 
(topped,  in  consequence  of  which  the  car  ran  over  the  boy  as  he  was  trying 
x>  rise,  and  killed  him.  In  an  action  to  recover  damages  for  his  death 
die  evidence  was  conflicting,  but  there  was  evidence  which  would  justify  a 
finding  that  the  original  accident  was  due  solely  to  the  motorman^s  negli- 
gence. Held,  that,  under  these  circumstances,  a  refusal  to  charge  that 
the  company  was  not  responsible  for  the  error  of  judgment  of  the  motor- 
men,  if  any,  in  the  management  of  the  car  after  it  struck  the  boy,  was 
proper. 

In  N.  O.  Hedin  v.  City  dt Suburban  Ry.  Co.,  Oregon  Supreme  Court,  July 
80, 1894  (20  Or.  155)  lield,  that  under  the  circumstances  of  the  given  case 
the  question  of  the  negligence  of  the  parents  of  a  child  three  years  old,  as 
contributing  to  her  injury  by  an  electric  street  car,  was  properly  submitted 
to  the  jury. 

Also  the  question  of  the  negligence  of  the  company,  in  running  over  a 
child  of  such  tender  years,  at  a  street  crossing,  .when  the  car  was  running 
•touch  a  rate  of  speed  that  upon  a  slight  grade  it  was  not  stopped  for  128 
feet  beyond  the  place  of  the  accident. 

In  Mary  Yingnt  v.  Lebanon  <fc  Anmnlle  Street  Ry.  Co.,  Pa.  Supreme  Court, 
April  15,  1895  (167  Pa.  438),  Jield,  that  an  electric  street  railway  company 
cannot  be  charged  with  negligence  in  running  its  cars  at  exceasive  speed 
▼ithout  proof  of  either  the  speed  at  which  they  were  run  or  what  rate  of 
speed  would  be  proper. 

Where  a  horse  when  it  first  became  frightened  at  an  electric  car  was 
rery  near  the  car,  which  was  stopped  as  soon  as  possible,  held,  no  negligence 
on  the  part  of  the  motorman,  and  that  the  case  should  not  have  been  sub- 
mitted to  the  jury. 

In  Louis  Bamberger,  Admr,,  v.  Citizens''  St.  R.  Co.,  Tennessee  Supreme 
Court,  May  16, 1895  (81  S.  W.  Rep.  163),  damages  were  sought  for  the 
death  of  a  child  run  over  by  a  trolley  car.  Questions  of  charge  to  jury 
upon  negligence  and  contributory  negligence. 

In  Dallas  Rapid  Transit  Ry,  Co.  v.  J.  S.  Dunlap  and  Wife,  Texas  Ck)urt 
of  Civil  Appeals,  May  2, 1804(1  Tex.  Civ.  App.  471),  held,  that  while  it  is 
error  to  instruct  a  jury  that  it  is  the  duty  of  an  electric  street  railu-ay 
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company  to  employ  careful  and  competent  persons  to  manage  and  ooBtacl 
its  cars,  and  it  is  the  duty  of  its  motorman  to  exercise  proper  owe  ni 
keep  a  proper  lookout  to  avoid,  if  possible,  all  accidents*  withoat  defil- 
ing ''proper  care,"  such  error  is  cured  by  the  further  instruction thit bo 
recovery  could  be  had  against  the  company  for  running  over  and  kaUiiig 
a  young  child,  if  the  motorman  could  not,  by  the  exercise  of  ordioaiy  ck» 
and  watchfulness,  have  seen  the  child  in  time  to  prevent  the  accident. 

The  proposition  that  **  the  care  and  caution  required  of  a  street  oar  cob 
pany  to  persons  upon  its  tracks  is  not  that  high  degree  of  care  which  it « 
required  to  exercise  towards  passengers  upon  its  cars,"  is  not  oamd. 

In  Austin  Rapid  Transit  By.  Co,  v.  CuUen^  Texas  Court  of  dvil 
Appeals,  April  17,  1895  (80  S.  W.  Rep.  678),  the  action  was  brooglit  m 
account  of  the  death  of  a  child  killed  by  a  trolley  car.  Qoestioiiioi 
sufficiency  of  complaint  and  damages.  |d,000,  hdd,  not  excessive  so  at  li 
disturb  the  verdict. 

In  Trowbridge's  Admr,,  v.  Danville  Street  Car  Co,,  Virginia  Snpran 
Court  of  Appeals,  Jime  14,  1894  (19  S.  E.  Rep.  780),  a  man  in  a  crowdd 
street  dodged  across  the  track  to  escape  a  vehicle,  but  did  not  see  an  ip 
preaching  trolley  car  although  its  gong  was  constantly  sounded.  TIm 
motorman  was  free  from  negligence,  and  the  person  injured  exonentad 
the  company  from  blame,  before  his  death,  which  was  caused  by  thi 
accident.    Held,  that  the  company  was  not  liable. 


Statb  of  Minnesota  v.  Frank  S.  Hoskins. 
Same  v.  Dow  S.  Smith. 

Minnesota  Supreme  Courts  June  28^  1894. 
(58  Minn.  85.) 
Electric  street  railway.— PROTBcriNa    exploycs.— CoRsnTunovAi' 

LAW. 

(Head  note  by  the  court) : 
Laws  1893,  c.  ((3,  entitled  *'  An  act  to  compel  street  railway  oompanici^ 
protect  certain  of  their  employes  from  the  inclemency  of  the  ireathir,' 
is  constitutional. 

Appeal  by  both  parties  below  from  judgments  in  the  on« 
case  of  the  Municipal  Court  of  St.  Paul,  in  the  other  of  the 
Municipal  Court  of  Minneapolis,  convicting  defendants  of 
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lation  of  an  act  requiring  street  railway  companies  to 
vide  protection  to  their  employes  from  inclemency  of 
kther.     Facts  stated  in  opinion. 

!(xmi  Whelan  &  Bennett,  for  appellant  Smith. 

!unn,  Boyeson  &  Thygeaon,  for  appellant  Hoskins. 

\  W.  Childs,  Attorney- General,  Pierce  Butler,  Frank  if. 
and  Albert  H.  Hall,  for  the  State. 

n-FiLLAN,  C.  J.:  In  these  two  cases  the  validity  of 
^8  1893,  ch.  63,  entitled  ''An  act  to  compel  street  rail- 
companies  to  protect  certain  of  their  employes  from 
inclemency  of  the  weather,"  is  called  in  question, 
bat  act  requires  of  street  railway  companies  operating 
fcric,  cable  or  steam  cars,  requiring  the  constant  service 
arsons  on  any  part  of  the  cars,  except  the  rear  platform, 
)rovide  each  car  with  an  inclosure,  constructed  of 
d,  iron  and  glass,  or  similar  suitable  material,  suffi- 
t  to  protect  such  employes  from  exposure  to  the 
jmency  of  the  weather,  but  not  so  as  to  obstruct  the 
m  of  the  person  operating  the  car,  at  all  times  between 
ember  1st  and  April  1st  in  each  year.  What  are 
>d  ''trailing  cars"  are  excluded  from  this  requirement, 
bat  it  applies  only  to  cars  on  which  the  motive  power 
Derated  or  controlled. 

he  law  was  passed  with  reference  to  the  fact  that  the 
I  operating  or  controlling  the  motive  power  of  such 
was  required  to  stand  where  4iis  person  was  almost 
\\y  exposed  to  cold,  storm  and  wind,  having  but  little 
iection  except  such  as  the  clothing  affords. 
he  act  is  assailed  as  unconstitutional,  on  the  grounds — 
irst.  That  it  is  not  an  exercise  of  the  police  power  of 
State. 

econd.  It  is  class  legislation. 
hird.  It  impairs  the  obligation  of  a  contract. 
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Fourth.  It  interferes  with  the  liberty  of  contract  between 
street  railway  companies  and  tlieir  employes. 

Fifth.  It  imposes  an  excessive  fine. 

It  is  stipulated  as  a  fact,  what  everybody  knows,  that 
electric  cars  are  run  at  a  rate  of  speed  of  from  four  to 
fifteen  miles  an  hour,  and  at  an  average  rate  of  between 
eight  and  nine  miles  an  hour. 

Any  one  acquainted  with  the  extreme  cold  of  mochol 
the  weather  in  this  climate  between  the  Ist  of  November 
and  the  1st  of  April,  and  who  knows,  as  everybody  does, 
that  the  motorman  on  an  electric  car  is  oblised  to  stand 
in  one  place,  always  on  the  alert,  his  whole  attention 
given  to  the  means  of  controlling  the  motive  power  and 
the  brake,  and  to  looking  out  ahead,  and  unable,  with  due 
regard  to  his  duties,  to  give  attention  to  protecting  him- 
self from  the  cold,  must  appreciate  that,  when  going  at 
the  rate  of  eight  or  nine  miles  an  hour,  perhaps  against  a 
head  wind,  and  with  the  mercury  below  zero,  the  posi- 
tion of  the  motorman  is  one  not  merely  of  discomfort,  but 
of  actual  danger  to  health,  and  sometimes  to  life,  and  the 
tendency  of  which  is  to  disable  him  to  some  extent  to  per- 
form his  duties  in  the  way  that  care  to  safety  of  hia 
passengers  and  of  travelers  on  the  streets  requires. 

It  has  never  been  questioned  that  the  police  power  of 
the  State  extends  to  regulating  the  use  of  dangerous 
machinery,  with  a  view  to  protecting,  not  only  others,  but 
those  who  are  employed  to  use  it;  and  if  it  be  conceded,  M 
it  must  be,  that  the  State  may  intervene  by  regulations  in 
such  a  case,  we  do  not  see  why  it  may  not  in  such  a  case 
as  this. 

The  act  is  within  the  police  power. 
When  a  subject  is  within  that  power,  the  extent  to  which 
it  shall  be  exercised,  and  the  regulations  to  effect  the 
desired  end,  are  generally  wholly  in  the  discretion  of  the 
Legislature.  The  Legislature  might  in  this  case  have 
required  the  use  of  the  prescribed  inclosure  only  at  such 
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mes  when  the  cold  reached  a  certain  .degree,  or  when 
orms  prevailed,  but  it  was  thought  fit  to  make  sure  of 
e  result  aimed  at  by  covering  the  time  of  year  when 
treme  cold  and  bitter  storms  may  occur  at  any  time; 
d  that  was  within  its  exclusive  province. 
The  objection  that  this  is  class  legislation  is  based  on 
)  fact  that  the  act  is  confined  to  street  cars  propelled  b; 
Ae,  steam  or  electricity,  and  does  not  include  street  cars 
kwn  by  mules  and  horses,  or  carriages  or  wagons ;  and 
s  assumed  that  there  is  an  attempt  at  purely  arbitrary 
ssification  for  the  purpose  of  the  act. 
The  evil  sought  to  be  remedied  does  not  exist  in  case  of 
)  slowly  going  mule  or  horse  car,  or  carriage  or  wagon, 
the  same  degree  as  in  the  case  of  cable,   electric  or 
am  cars. 

Sut  where  an  evil  exists  in  a  variety  of  cases,  it  is  a 
Bcient  ground  for  classification  in  legislating,  so  as  to 
ilude  some  and  exclude  others,  that  in  the  former  the 
1  can  be  remedied,  while  in  the  latter  it  cannot  be. 
The  man  in  control  of  the  cable,  electric  or  steam  rail- 
y  car  may  be  boxed  in  without  impairing  his  power  of 
itrol  in  the  slightest  degree;  but  to  box  in  the  driver  of 
lorse  or  mule  car,  or  of  a  stagecoach  or  carriage  or 
gOD,  separating  him  from  his  animals,  while,  of  course, 
could  be  done,  would  bring  about  greater  evils  than 
>8e  sought  to  be  remedied.  The  difference  in  this 
pect  between  cars  included  in  this  act  and  those  not 
eluded  is  such  as  to  justify  diflference  in  legislating. 
The  claim  that  the  act  impairs  the  obligation  of  a  con- 
c(  is  based  on  the  fact  that  in  each  case  the  railway 
npany  had  a  contract  with  the  city,  made  before  the 
»8ing  of  the  act,  in  which  the  former  bound  itself  to  run 
9  of  ''the  best  modern  style  and  construction,"  and  this 
;  requires  something  in  addition  thereto. 
We  need  only  say  of  that,  where  parties  contract  on 
ktters  within  the  police  power  of  the  State,  they  do  so 
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subject  to  the  exercise  of  that  power  whenever  the  Legisla- 
ture chooses  to  exercise  it.  If  one  contract  with  the  State 
or  a  municipal  corporation,  acting  under  authority  of  the 
State,  even  if  it  were  conceded  that  the  Legislature  can, 
by  contract  or  by  giving  authority  to  make  a  contract, 
bind  the  State  not  to  exercise  the  police  power,  the  legis- 
lative intent  to  do  so  would  have  to  appear  unmistakably. 
There  is  nothing  to  suggest  such  intent  in  the  charter  of 
either  city. 

What  we  have  said  on  the  third  point  made  by 
appellants  applies  with  equal  force  to  the  fourth. 

The  act  imposes  a  fine  of  not  less  than  $50,  nor  more 
than  $100,  for  a  violation  of  the  law,  and  makes  each  day 
that  cars  shall  be  run  without  complying  with  the  law  a 
separate  offense.  A  fine  of  from  $50  to  $100  could  not  be 
called  excessive.  It  is  true  the  party  may,  by  repeatedly 
committing  the  offense,  add  up  a  large  aggregate  of  fines; 
so  might  the  offender  against  any  other  law — the  law 
against  larceny  or  embezzlement,  or  any  other;  but  that 
would  not  make  the  punishment  excessive. 

Judgment  affirmed. 


NOTB.— See  note  to  next  case. 
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State  v.  Nelson. 

OAlo  aupreme  Court,  Dee,  II,  iSOi^ 

(59  Ohio,  88.) 

BLVcraio  stasbi   Railway.— PBOTBOTiNa   ■uPLOTES.^CoNSTiTunovAL 

LAW. 

A  statute  requiring  the  maintenance  of  screens  enclosing  the  front  plat* 
forms  of  electric  motor  cars  during  the  winter  months  for  the  protection 
of  motormen,  is  not  repugnant  to  the  provision  of  the  State  Tonstitution 
which  provides  for  the  uniform  operation  throughout  the  State  of  all 
general  laws. 

At  the  January  Term,  1894,  of  the  Court  of  Common 
Pleas  of  Clark  county^  Samuel  L.  Nelson  was  indicted  for 
permitting  an  electric  street  car  to  remain  without  the 
screen  required  by  statute  for  the  protection  of  the  motor* 
man. 

Mr.  Nelson  demurred  to  the  indictment,  on  the  ground 
that  the  statute  under  which  the  indictment  was  found 
was  unconstitutional.  The  Court  of  Common  Pleas  sus- 
tained the  demurrer,  and  discharged  Mr.  Nelson.  The  pro- 
secuting attorney  excepted  to  the  ruling  of  the  court,  and  on 
leave  of  this  court,  now  presents  his  exceptions  here  for 
the  purpose  of  testing  the  constitutionality  of  the  statute. 

Chaee  Stewart^  prosecuting  attorney. 

Oecar  T.  Martin,  appointed  to  argue  against  the  excep- 
tions. 

BuRKCT,  J. :  The  statute  in  question  is  as  follows: 

An  act  requiring  persons,  associations  and  corporations  owning  or  opera- 
ting street  cars,  to  provide  for  the  weU-being  of  the  employes. 
**bjction  1.  Be  it  enacted  by  the  Qeneral  Aseembly  of  the  State  of  Ohio, 
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That  every  electric  street  car,  other  than  tn 
motor  cars,  sliall  be  provided  during  the  mo 
January,  February  and  March  of  eaoh  year 
screen  fxinstructed  of  glass  or  other  materia 
pletely  protect  the  driver  or  motorman  i 
stationed  on  the  forward  end  guiding  and  i 
which  they  are  propelled,  from  wind  and  st 

"Section  2.  Any  person,  agent  or  officer  < 
tion  violating  the  provisions  of  this  act,  shall 
sum  not  less  than  (35.00  nor  more  than  JK 
longing  to  and  used  by  any  such  person, 
directed  or  perinitted  to  remain  unprovidct 
section  1  of  this  act;  and  it  is  hereby  made 
attorney  of  each  county  in  this  State  to 
ceedings  to  enforce  the  provisions  of  this  act 

"Section  3.  This  actshall  take  eSeot  and  b 
ber  1,  A.  D.  1603." 

It  is  claimed  that  this  act  in  in  c 
section  26  of  article  II  of  the  Const 
that,  "All  laws  of  a  general  natui 
operation  throughout  the  State." 

The  act  in  question  is  clearly  of  a 
the  only  inquiry  left  is  whether  it 
throughout  the  State.  And  here  8 
that  the  law  is  in  operation  throuj 
State,  uniformly  as  to  all  classes  t 
sufficient?  Soon  after  the  adoptioi 
was  said  by  this  court  that  the  sec 
section  was  to  prevent  laws  of  a  gei 
in  force  in  some  counties  and  not  in 
cases  iiave  been  followed  ever  since 

So  held  in  Cass  v,  Dillon,  2  Ohio 
V.  McBride,  16  Ohio  St.  573;  AfcOil 
228,  248,  and  Folk  ex  parte,  42  Chic 

In  McGilly.  State,  34  Ohio  St., 
238,  quotes  what  was  said  by  Tb 
Dillon,  2  Ohio  St.  617,  and  after  rel 
the  constitutional  conventioa  as  to 
stitution,  says: 
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'"A  general  law,  that  land  should  not  be  sold  upon 
execution  for  less  than  two-thirds  of  its  appraised  value, 
was  excluded  from  operation  in  several  counties  by  local 
enactment.  There  were  different  laws  in  different  counties 
respecting  the  descent  and  distribution  of  interstate  prop- 
erty. Some  statutes  defining  legal  offenses  were  ex- 
cluded in  their  operation  from  a  large  part  of  the  State; 
and  different  penalties  for  a  violation  of  the  same  act 
were,  in  some  instances,  provided  for  different  localities. 
These  are  examples  of  the  legislation,  to  prevent  which  in 
the  future,  and  the  mischief  resulting  from  it,  this  pro- 
vision of  the  Constitution  was  adopted.  But  no  wider 
scope  was  claimed  for  it  than  to  guard  the  future  against 
the  evils  and  inequalities  resulting  from  legislation  of  the 
character  complained  of.'' 

Of  late  years,  an  effort  has  frequently  been  made  to  claim 
for  this  section  of  the  Constitution  a  wider  scope  than  to 
guard  against  the  evils  resulting  from  legislation  of  the 
character  mentioned  by  Thurman,  J.,  in  Cass  v.  Dillon^ 
Scott,  J.,  in  Lehman  v.  McBride,  Boynton,  J.,  in  McGill 
v.  State,  and  Okey,  J.,  in  Falk  ex  parte,  but  such  efforts 
have  uniformly  failed.  The  only  statutes  which  have 
been  declared  in  conflict  with  this  section  of  the  Constitu- 
tion, are  statutes  making  different  classes  of  different 
parts  of  the  territory  of  the  State,  such  as  cities. 
Villages,  etc. 

This  section  of  the  Constitution  requires  that  laws  of  a 
general  nature  shall  have  not  only  an  operation,  but  a 
iinifonn  operation  throughout  the  State,  that  is  the  whole 
State,  and  not  only  in  one  or  more  counties.  The  opera- 
tion^ '^ust  be  uniform  upon  the  subject  matter  of  the 
8t  ut  .  It  cannot  operate  upon  the  named  subject  matter 
in  uxao  part  of  the  State  differently  from  what  it  operates 
upon  it  in  other  parts  of  the  State.  That  is,  the  law  must 
operate  uniformly  on  the  named  subject  matter  in  every 
part  of  the  State,  and  when  it  does  that  it  complies  with 
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thia  section  of  the  Constitution, 
and  purpose  of  this  section  appeal 
debates  of  the  constitutional  conyi 
construction  placed  thereon    by 
above  cited,  and  others  hereinaftei 

As  the  statutes  afTecting  differ 
different  classes  practically  do  n< 
of  the  State,  but  only  where  a  citj 
ular  class  is  found,  it.  might  seen 
operate  uniformly  throughout  tl 
reflection  will  show  that  this  is  r 
Tillage  of  a  particular  class  sho 
wildest  spot  in  the  State,  the  sta 
class  of  city  or  village  would  be  fo 
and  in  that  sense  all  statutes  appli 
of  cities  and  villages,  are  in  unil 
part  of  the  State.  The  classificati 
is  in  its  nature  territorial,  and  tb 
held  that  such  classification  must 
arbitrary. 

On  the  other  hand,  statutes  as  i 
property  usually  are,  and  in  their  m 

Very  few  statutes  apply  equall, 
State.  Some  apply  only  to  male! 
to  minors,  some  to  persons  of  unso 
holders  and  some  to  criminals 
MiNSHALL,  J.,  in  Adlcr  v.  Wkitbeci 
classes  are  arbitrarily  formftd  by  th 
"if  the  Legislature  has  erred  in  i 
been  excepted  from  the  operation 
an  error  of  judgment  in  the  exerc 
cannot  be  reviewed  by  the  courts.' 

In  Adler  v.  Whitbeck,  supra,  an  i 
the  statute,  there  under  considei 
stitutional  because  its  classificatio 
excluded  distilleries  and  breweries 
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A  similar  effort  was  made  in  Senior  v.  Raiterman^  44 
Ohio  St.  661,  because  wholesale  dealers  and  manufacturers 
were  not  included  within  the  same  class,  and  the  effort 
again  failed. 

A  similar  effort  was  made  in  State  v.  Turnpike  Co.,  37 
Ohio  St.  481,  as  to  the  classification  of  turnpikes,  and 
the  effort  again  failed. 

The  Court  of  Appeals  of  the  State  of  New  York,  under 
similar  provision  as  to  general  laws,  holds  that  the  courts 
cannot  control  such  classifications  made  by  the  Legislature. 

In  re  New  York  Elevated  Railroady  70  N.  Y.,  the  court,  on 
page  351,  say:  **Can  a  court  take  proof  for  the  purpose  of 
showing,  a  statute  valid  and  regular  upon  its  face  to  be 
unconstitutional?  And  does  the  validity  of  a  law  which 
is  required  to  be  general,  and  which  is  general  in  its  terms, 
depend  upon  the  number  of  subjects  upon  which  it  can 
operate,  or  upon  the  size  of  a  class  to  which  it  applies? 
These  questions  must  be  answered  in  the  negative." 

In  Iowa  the  language  of  the  Constitution  is  as  follows : 
**A11  laws  of  a  general  nature  shall  have  a  uniform 
operation;  the  general  assembly  shall  not  grant  to  any 
citizen  or  class  of  citizens,  privileges  or  immunities,  which 
upon  the  same  terms  shall  not  equally  belong  to  all 
citizens.'' 

It  will  be  noticed  that  the  words  "throughout  the  State'' 
are  not  contained  in  the  Iowa  Constitution,  and  that,  unlike 
our  Constitution,  it  prohibits  the  general  assembly  from 
granting  to  any  citizen,  or  class  of  citizens,  privileges  or 
immunities,  which  upon  the  same  terms  shall  not  equally 
belong  to  all  citizens. 

In  this  latter  regard  the  scope  of  the  Iowa  Constitution 
is  broader  than  our  own.  Decisions  under  the  Iowa  Con- 
stitution, therefore,  can  throw  no  light  upon  the  proper 
construction  to  be  placed  upon  this  section  of  our  Constitu- 
tion. 

The  Constitution  of  California  provides  in  this  regard  as 
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follows:  *'A11  laws  of  a  general  nature  shall  have  a 
uniform  operation."  As  to  this  part  of  the  Califoniii 
Constitution,  and  as  to  the  similar  provision  in  our  own, 
Okey,  J.,  in  Falk  ez  parte,  42  Ohio  St.  641,  says:  "Andin 
this  connection  it  is  proper  to  refer  to  the  origin  of  the 
Constitutional  provision  in  question.  We  find  thatitwai 
suggested  by  a  provision  in  the  Constitution  of  California, 
which  provision,  however,  had  not  been  construed  when 
our  Constitution  was  adopted;  but  the  California  Constittt- 
tion  did  not  contain  the  words  ** throughout  the  State;" 
they  were  added  to  our  Constitution,  on  motion,  while  the 
provision  was  under  consideration  in  the  convention  (i 
Debates,  579);  and  the  absence  of  these  words  was  made 
the  ground  of  decisions  in  California,  which  would  never 
have  been  made  if  the  Constitution  of  that  State  had  con- 
tained these  words." 

This  quotation  from  the  opinion  of  Okey,  J.,  shows  that 
the  decisions  under  the  California  Constitution,  cannot  be 
regarded  as  criteria  in  the  interpretation  of  our  own,  as  to 
this  section.  The  words  ^'throughout  the  State'*  imply  a 
limitation  in  one  respect,  and  give  an  extended  scope  in 
another,  not  possessed  by  Constitutions  of  other  States  not 
having  those  words. 

The  scope  and  force  of  this  section  of  our  Constitution 
being  as  herein  indicated,  it  is  clear  that  the  statute  in 
question  is  not  in  conflict  therewith.  The  statute  is  in 
operation  in  every  part  of  the  State,  and  operates 
uniformly  upon  the  classes  of  persons  therein  designated, 
in  every  part  of  the  State.  The  act  is  clearly  authorized 
as  a  police  regulation  to  protect  the  health  and  promote  the 
comfort  of  those  engaged  in  operating  electric  cars. 

If  there  ar«  other  persons  requiring  protection,  such  pro- 
tection should  be  sought  through  the  general  assembly  by 
increasing  the  protected  class,  rather  than  by  removing  all 
protection  through  the  action  of  the  courts. 

There    is    another  reason  why  this  statute  cannot  be 
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)clared  unconstitutional.  While  a  statute  must  stand  or 
11  bj  its  operation^  rather  than  by  its  mere  form,  yet  in 
issing  upon  the  constitutionality  of  a  statute,  a  court  can 
idge  of  its  operations  only  through  facts  of  which  it  can 
•ke  judicial  notice.  A  court  cannot  take  testimony  to 
itermine  the  operation  of  a  statute,  and  thereby  declare 
unconstitutional.  Neither  can  a  court  judicially  know 
at  a  cable  car,  or  a  horse  car,  ds  so  constructed  and 
lerated  as  to  require  the  same  means  of  protection  for  the 
>eratiyes  as  is  required  on  electric  cars. 
The  appliances  and  construction  of  cars,  and  in  fact  all 
ads  of  machinery,  are  continually  changing,  and  it  is 
thin  the  exclusive  authority  of  the  general  assembly,  in 
B  exercise  of  its  police  power,  to  determine,  by  general 
WB,  what,  if  any,  regulations  are  required  for  the  protec- 
m  of  the  health,  safety  and  comfort  of  the  operatives. 
Many  citations  have  been  made,  in  the  briefs  of  counsel, 
om  the  Federal  courts,  under  the  first  section  of  the 
urteenth  amendment  to  the  Constitution  of  the  United 
bates. 

The  force  and  scope  of  this  section  is  very  different  from 
iction  26  of  article  II  of  the  Constitution  of  our  own  State. 
Without  going  into  an  extended  examination  of  this 
mendment,  it  is  sufficient  to  say  that  the  statute  in  ques- 
on  is  not  in  conflict  therewith,  as  clearly  appears  from 
le  following  authorities:  Barber  v.  Connolly,  113  U.  S.  27- 
1;  BelVs  Gap  R.  R.  Co.  v.  Pa.,  134  U.  S.  238;  Ciozza  v. 
'ieman,  148  U.  S.  657,  662.  The  *'Truck  Store"  cases 
I  Illinois  (141  111.  171),  and  the  "Script"  cases  in  West 
irginia  (33  W.  Va.  179,  188),  have  no  application  to  the 
aestion  in  this  case. 

The  conclusion,  therefore,  is,  that  the  act  in  question  is 
valid  law,  and  that  the  Court  of  Common  Pleas  erre4  in 
istaining  the  demurrer  to  the  indictment. 

VULrrrV.   40. 
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The  exceptions  of  the  prosecuting  attorney  are,  therefort,  m* 
tained. 


Note.— The  necessity,  especially  in  northern  latitudes,  of  pnrndiDgfn* 
tection  for  motormen  against  inclement  weather  has  been  lecogmied  bf 
the  following  States,  in  addition  to  Ohio  and  Minnesota,  whose  stiftalH   \ 
were  under  discussion  in  the  last  two  oases.    The  laws  here  cited  oonpi 
street  railway  companies  to  provide  enclosures  for  such  purpose: 

Indiana,  Laws  1895,  Chap.  71,  page  157;  MicmoAN,  Laws  1885,  Ghapi  I; 
page  78;  WAsmNOTON,  Laws  1885,  Chap.  144,  page  880;  WisOQHBDi,  Lin 
1885,  Chap.  '47^,  page  542. 


Elias   0.    HuGHBs  y.    Lambbrtvillb   Electric  Ligh^ 

Heat  and  Power  Company. 

New  Jersey  Court  of  Chanoerff,  May  f  i,  189S. 

EUBOTBICAL  APPARATUS  AS  PBOPEBTT. 

(Head  note  by  the  court) : 
«  •  •  Wires  and  insulators,  which  are  used  in  forming  and  oonplK- 
ing  the  connection  between  an  electric  light  and  power  plant  and  thi 
dwellings,  stores,  and  other  public  places,  for  the  purpose  of  oontefiig 
or  transmitting  light  and  heat  thereto,  are  fixtures,  within  the  ptm* 
sions  of  the  mechanic's  lien  law. 


Facts  stated  in  opinion. 
James  Buchanan,  for  receiver. 


D.  Stewart  Robinson,  for 


CJias.  A.  Skillman,  for  Zeigler's  Adm'r. 

H.  A.  Fluck,  for . 

Bird,  V.  C. :  The  defendant  is  an  insolyent  corporatioB. 
It  was  organized  for  the  purpose  of  constructing  an  electric 
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light  and  power  plant.  It  constructed  a  building  suitable 
fo^  the  purpose,  and  placed  therein  all  of  the  machinery 
and  appliances  necessary  for  completely  transmitting  light 
and  power  throughout  the  city  of  Larabertville.  It  erected 
poles  at  suitable  distances  on  the  sides  of  several  streets. 
t  strung  wires  from  the  building,  after  securely  attaching 
hem  to  the  necessary  apparatus  upon  said  poles,  and  from 
lid  wires  and  poles  the  Southern  Electric  Company 
Tung  wires  to  and  into  a  large  number  of  houses,  for  the 
urpose  of  transmitting  light  into  said  houses.  After  the 
ork  was  completed  in  accordance  with  the  intention,  it 
as  put  in  operation,  and  light  was  thereby  communicated 
•  the  dwellings,  stores  and  other  business  places.  Soon 
ter  the  practicability  of  the  undertaking  was  demon- 
rated,  the  company  was  obliged  to  confess  its  insolvency, 
id  in  winding  up  its  affairs  the  receiver  has  been  pre- 
tnted  with  a  claim  in  the  name  of  the  Southern  Electric 
ompany.  This  claim,  with  all  its  other  assets,  was 
^signed  by  the  latter  company,  in  1893,  for  the  benefit  of 
B  crediiors.  While  its  assets  were  still  in  the  hands  of 
le  assignee,  and  in  process  of  administration,  one  Zeigler, 
resident  of  New  Jersey  and  creditor  of  the  Southern 
llectric  Company,  issued  an  attachment  against  it,  and 
(vied  upon  the  credit  of  said  company  in  the  hands  of  the 
efendant,  the  Lambertville  Light  &  Power  Company, 
.s  this  attachment  was  issued  and  levied  in  January  of 
594,  in  March  following  the  assignee  sold  and  assigned 
le  claim  of  the  Southern  Electric  Company  to  one  Morri- 
m,  who  now  claims  to  be  entitled  to  such  dividends  as  the 
outhem  Electric  Company  would  be  entitled  to  if  it  had 
tade  no  assignment,  and  consequently  disputes  the  claim 
f  Zeigler  under  his  attachment.  That  the  claim  of  Zeigler 
lUSt  be  satisfied  out  of  any  credit  to  which  the  Southern 
lectric  Company  would  be  otherwise  entitled  is  so  clear 
lat  discussion  is  unnecessary.  See  Moore  v.  Bonnell,  31 
.   J.  Law,  98.     But  Morrison  insists  that  he  is  entitled 
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to  the  benelit  of  the  mechanic's 
entitled  to  be  preferred  as  to  the  ■ 
plant.  This  claim  to  a  Hen  avis 
Southern  Electric  Company  supp 
tors  and  did  the  work  or  labor  of 
with  the  poles  and  wires  erect 
streets  with  the  dwelling  houses 
of  business,  and  that  because  c 
became  part  of  the  plant.  This  i 
lien  law  should  be  supported, 
mechanic's  lien  law  (Revision,  p. 
fixed  machinery  or  gearing  or  ot 
turing  purposes,  shall  be  conside 
pose  of  this  act."  The  phrase 
manufacturing  purposes,"  is  as  < 
guage  will  admit  of.  Certainly  ■ 
be  used  for  the  accomplishment  o 
the  use  of  fixtures,  in  a  manufaci 
fairly  be  considered  a  "building 
ever  is  so  attached  to  the  freehol 
"fixture,"  and  is  essential  to  tl 
the  plant,  will  pass  with  the  free! 
to  the  dwellings,  stores  and  othi 
of  the  wires,  as  above  stated,  the  j 
according  to  the  design.  Such 
essential.  These  wires  connect 
which  were  strung  upon  the  pole 
last-named  wires  were  all  conne 
plant  in  which  the  electricity  is  ] 
settled  that  where  i^  thing  is  an 
the  owner  with  the  intention  of 
and  it  is  essential  to  the  enjoym 
be  regarded  as  a  fixture.  Blam 
566;  PoUav.  Ordnante  Co.,  17  I 
Brigkatu,  11  N.  J.  Eq.  29;  McI 
J.  Eq.  (i\0;WaUgn  v.  Manvfacturii 
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^anKeurenv.  Railroad  Co.y  38  N.  J.  Law,  166,  it  was  held 
hat  a  railroad  track,  consisting  of  ties  to  which  were  fixed 
he  iron  rails,  constructed  for  the  purposes  above  indicated, 
ras  a  fixture,  and  passed  with  the  title  to  the  land.  In 
^hilbrick  v.  Eiuing,  97  Mass.  133,  it  was  held  that  a  water 
ipe  attached  to  a  main  pipe  in  the  street,  and  running 
cross  the  land  of  a  third  person  into  a  dwelling  house 
pon  the  side  of  the  street,  for  the  purpose  of  carrying 
rater  into  such  dwelling,  was  a  fixture,  and  passed  with 
conveyance  of  the  lot.  In  Badger  Luniber  Co.  \. 
Harlan  Water  Supply,  Electric  Light  &  Power  Co., 
8  Kan.  182,  it  was  held  that  poles  placed  in  the 
treat,  upon  which  wires  were  strung,  which  wires 
rere  connected  with  an  electric  light  and  power  plant, 
rere  within  the  Kansas  statute,  which  secured  a  lien  upon 
»uilding8  and  the  appurtenances  to  laborers  and  material 
nen.  In  Beatty  v.  Parker^  141  Mass.  523,  it  was  held  that 
^a  pipe  connecting  a  house  with  a  sewer  built  in  the 
treet,  necessary  to  the  use  of  the  house,  and  included  in 
he  contract  for  building  it,  is  a  part  of  the  house,  and  it 
8  immaterial  whether  it  is  inside  or  outside  of  the  walls  of 
he  house,  under  or  above  ground,  whether  extended  one 
dot  or  thirty  feet,  or  whether  the  fee  of  the  land  in  the 
itreet  was  or  was  not  in  the  owner  of  the  lot  on  which  the 
louse  was  built."  A  petition  to  enforce  a  mechanic's  lien 
or  the  land  in  placing  said  pipe  was  sustained.  In  Steger 
^  Refrigerating  Co.  (Tenn.),  14  S.  W.  1087,  it  was  decided 
hat  "a  mechanic's  lien  for  material  furnished  in  laying 
dpes  for  a  refrigerating  company,  which  supplies  vapor 
or  *cold  storage'  to  customers  at  a  distance,  through 
lipes  in  the  ground,  extends  to  the  whole  plant  as  an 
ntirety,  and  may  be  enforced  against  the  ground  upon 
rhich  the  manufactory  is  located,  although  tho  pipes  are 
aid  on  the  land  of  strangers."  The  fact  that  these  poles 
P'hich  support  the  wires  along  the  streets  stand  upon  land, 
he  title  to  which  may  be  in  others,  and  that  the  wires 
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which  connect  the  main  wires  with  the  several  dwellings, 
stores  and  other  public  places  pass  into  and  are  fixed  to 
the  dwellings  and  stores  and  public  buildings  of  persons 
who  were  atrangers  to  the  company,  except  as  they  gave 
their  consent  to  such  erection  and  the  making  of  such 
connections,  does  not  alter  the  rights  of  lien  claimants. 
The  effort  is  not  made  to  enforce  the  lien  against  the  land 
upon  which  the  poles  are  erected,  nor  against  the  dwellings, 
stores  or  other  places  into  which  the  connected  wires  are 
extended,  but  only  against  the  plant  itself  and  land 
whereon  it  stands.  It  is  this  which  the  lien  law  makes 
liable  for  materials  and  labor,  and  not  the  thing  whicl 
becomes  a  fixture.  For  I  apprehend  that  whether  thing 
furnished  for  a  structure,  whether  a  dwelling  or  manu 
factory,  whether  such  thing  be  brick,  lumber  or  machinery 
a  lien  will  lie,  whether  the  thing  be  actually  placed  in  Xh 
building  or  not.  The  two  cases  last  above  cited  show  tha 
it  makes  no  difference  in  whom  the  owner  of  the  fee  ma 
be,  upon  whose  land  or  in  whose  dwelling  the  poles  ma 
be  set,  or  the  wires  extended. 


Note.— In  RamsdeU  v.  Citizens*  Elec,  Lt.  ^  Power  Co.  et,  aZ.,  Michigi 
Supreme  Court,  Deo.  18,  1894.  field,  that  a  mortgage  by  an  electric  lig 
comiiany  of  its  '*  apparatus"  includes  street  lamps. 

In  the  following  earlier  cases  in  this  series  the  subject  of  electric 
apparatus  as  property  is  considered  : 

Vol.  1,  W.  U.  Tel,  Co.  v.  State  (Tenn.),  p.  826;  N.  F.,  etc,  Ry.  Co, 
W.  U.  Tel.  Co  (N.  Y.),  p.  758. 

Vol.  2,  Fechet  v.  Drake  (Arizona),  p.  331;  Am.  Un,  TeL  Co.  ▼.  Midd 
ton  (N.  y.),  P-  ^iJ6,  note;  JUoston  Safe  Deposit,  etc.,  Co.  v.  Bankers,  d 
Co.  (U.  S.),  p.  882,  note. 

Vol.  8,  Forbes  v.  IViUamette  Falls  Elec  Co.  (Or.),  p.  527. 

VoT..  4.  Badger  Lumber  Co.  v.  Marion  Water  Supply^  etc.,  Co.  (Kan.), 
561;  SUetbyvilU  \rVatcr  Supply  Co.  v.  People,  ex  reL  Craddide  (UL),  p.  oj 
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CxnzENs'  Gaslight  Company  of  TIeadino,  South  Read- 
ing,    AND      StONBHAM     v.     INHABITANTS     OF     ToWN     09 

Wakefield. 

Supreme  Judicial  Court  of  Massachusetts,  May  18, 1894. 

(161  Mass.  482.) 

Blbctric  uohtino  bt  kunicipalitt.— Purchase  of  pbivatb  plant.— 

Constitutional  law. 

A  statute  which  requires  a  citj  or  town  desiring  to  engage  in  the  busi- 
ness of  electric  lighting  to  purchase  the  plant  of  any  private  company 
doing  such  business  in  the  town  and  desiring  to  sell,  is  not  unconstitu- 
tional. 

A  company  having  general  authority  to  erect  poles  and  string  wires  in 
streets  is  not  wholly  debarred  of  the  benefits  of  such  statute  by  the  fact 
that  its  poles  were  not  legally  located. 

Appeal  by  defendants  from  decree  of  Supreme  Judi- 
cial Court,  Middlesex  county. 

The  omitted  portions  of  the  opinion  relate  to  procedure 
under  the  statute. 

S.  K.  Hamilton,  for  the  respondent. 

E.  R.  Champlin  and  C.  R.  Darling,  for  the  petitioner. 

Field,  C.  J. :  This  is  a  petition  under  St.  1891,  c.  370, 
ec.  13,  and  the  case  comes  before  us  by  appeal  from  an 
»Tder  of  a  single  justice  overruling  the  demurrer  of  the 
'espondent,  and  by  appeal  from  a  decree  of  a  single  justice 
ippointing  commissioners  to  determine  what  property 
ihall  be  sold  by  the  petitioner,  and  bought  by  the  respond- 
ents, and  what  the  price,  time  and  other  conditions  of  the 
sale  and  delivery,  shall  be.  The  facts  on  which  the  decree 
is   founded  are  recited  in  the  decree.     The   petition  was 
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filed  OQ  October  28, 1892,  and  all  tl 
before  the  passage  of  St.  1893,  c.  4 
The  decree  recites  "that  the  petit 
time  set  forth  in  the  petition,  a 
under  the  lawa  of  Massachusetts 
place  of  business  at  Wakefield,  in  t 
that  it  ia,  and  was  at  said  times,  ( 
of  manufacturing  gas  for  the  use  o 
towns  of  Wakefield,  Reading  and  E 
gasworks  in  Wakefield,  and  with  j 
towns  of  Reading  and  Stonehai 
authorized  by  the  board  of  gas  coi 
necessary  vote  of  stockholders,  x 
of  chapter  385  of  the  Acts  of  1887, 
of  generating  and  furnishing  electr 
iu  the  towns  of  Reading,  Wakofiei 
and  was  at  said  times,  engaged  in 
for  commercial  purposes  to  the  in: 
Wakefield,  with  its  central  lighting 

Section  12  provides  as  follows: 


"When  any  oit;  or  town  shall  decide  as  1 
liah  a  plant,  und  any  person,  firm  or  oorpo 
first  vote  required  for  such  decisioa  be  engti 
generating  or  distributing  gas  or  eleotricltj 
in  such  city  or  town,  suoh  city  or  town  sha 
poratiOD  shall  elect  to  sell  and  shall  comply 
purchase  of  such  person,  firm  or  corporati 
plant,  ancb  portion  of  his,  their  or  its  gas 
suitable  and  used  for  such  business  in  conn 
the  limits  of  such  city  or  town.  If  in  such 
tion  <iwns  or  operates  both  a  gas  plant  a 
chase  shall  include  both  of  such  planta,"  et 

The  petitioner,  as  the  decree  rec 
plani  and  an  electric  plant  in  the  i 
respondent  contends  that  its  polei 
wires    used  iu  disti-ibuting  elect 
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located  in  the  town  of  Wakefield.     On  this  question  the 
decree  recites  as  follows : 

*It  appeared  that  an  application  by  petitioner  for  per- 
mission to  erect  and  maintain  poles  and  wires  in  the 
streets  of  Wakefield  had  been  made  to  the  selectmen  of 
Wakefield,  under  the  provisions  of  chapter  382  of  the  Acts 
of  1887  (there  being  another  company  in  said  town  engaged 
in,  or  organized  for  the  purpose  of  doing  an  electric  light- 
ing business);  that  said  permission  was  refused  by  said 
selectmen,  but  upon  appeal  taken  to  the  board  of  g^s  and 
electric  light  commissioners,  under  the  provisions  of  said 
act,  the  decision  of  the  selectmen  was  reversed,  and  said 
permission  granted,   the  order  of    said  board   being   as 
follows,  viz.  - 

'Hie  Board  of  Gas  and  Electric  Light  Commissioners.  Boston,  May  S7, 
18M.  In  the  matter  of  tiie  appeal  of  the  Citizens'  Gaslight  Company  of 
H— ding.  South  Reading,  and  Stoneham  from  the  decision  of  the  selectmen 
of  Wakefield,  refusing  to  grant  it  permission  to  erect  poles  and  string  wires 
in  thb  streets  of  said  town.  Ordered,  that  the  decision  of  the  selectmen 
be  roTersed,  and  that  permission  is  granted  to  the  Citizens*  Gaslight  Com- 
pany of  Reading,  South  Reading  and  Stoneham  to  erect  wires  over  or 
vnder  the  streets,  lanes  and  highways  of  the  town  of  Wakefield,  for  the 
jRirpofle  of  supplt'ing  electricity  for  light  and  power." 

Thereafter,  on  August  7,  1890,  at  a  regular  meeting  of 
said  board  of  selectmen,  without  petition,  notice  to  parties 
interested  or  a  public  hearing,  the  following  vote  was 
passed,  riz. 

**Voted,  that  the  Citizens*  Gaslight  Company  of  Reading,  South  Reading 
mnd  Stoneham  be  and  is  hereby  authorized  and  empowered  to  engage  in 
the  business  of  furnishing  electricity  for  light  and  power  in  the  town  of 
Wakefield,  and  to  er<fct  poles  and  string  wires  in  the  streets  and  highways 
of  said  town,  the  location  of  said  poles  to  be  hereafter  designated,  and 
subject  to  such  restrictions  as  to  quality  and  style  as  may  be  imposed  by 
the  selectmen  of  said  town  of  Wakefield,  and  subject  also  to  such  other 
piOTisions  and  conditions  as  may  be  required  by  said  board  of  selectmen.** 

And  a  copy  of  said  vote  was  furnished  to  the  petitioner 
by  the  secretary  of  the  board  of  selectmen  of  the  town  of 
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Wakefield.     But,  except  as  aforesaid^  the  selectmen  of  the 
town  of  Wakefield  had  not  givea  the  petitioner  any  writing 
specifying  where  the  posts  to  be  used  might  be  located,  the 
kind  of  posts  and  height  at  which,  and  the  places  where, 
the  wires  might  run;  and   no    specilB cations    had  been 
recorded  in  the  records  of  the  town  of  Wakefield,  in  acooid- 
ance,  with  chapter  109,  section  3,  of  the  Public  Statotee, 
and  chapter  221  of  the  Laws  of  1883 ;  and,  except  as  afore- 
said, said  petitioner  received  no  written  consent  from  the 
board  of  selectmen  of  said  town  to  erect  poles,  lay  or  erect 
wires  over  or  under  the  streets,  lanes  and  highways  of  said 
town  or  to  dig  up  and  open  the  ground  within  the  streeti 
or  highways  of  said  town  for  the  purpose  of  laying  lines  of 
wires,  or  to  erect  and  maintain  lines  of  wires  upon  or  abofe 
the  surface  of  the  streets  and  highways  of  said  town,  as 
provided  in  either  chapter  382  or  385  of  the  Acts  of  1887, 
or  in  compliance  with  any  other  statute.     As  to  whether 
any  oral  directions  or  consent  regarding  said  matters  were 
given  by  the  selectmen,  no  evidence  was  introduced  by 
eitlier  party." 

The  contention  is  that,  so  far  as  the  electric  plant  is  con- 
cerned, every  pole  supporting  the  wires  within  the  limits 
of  the  highways  in  the  town  of  Wakefield  is  a  pubUc  nuis- 
ance and  that  the  town  cannot  be  compelled  to  purchase 
property  of  the  petitioner  which  the  petitioner  cannot 
legally  use,  and  which  may  be  removed  or  destroyed  as  a 
nuisance.  The  petitioner  has  received  general  authority 
to  erect  poles  and  lay  wires  in  the  public  streets  of  the 
town.  How  far  the  particular  location  of  the  poles,  and 
the  quality  and  style  of  them,  were  subject  to  the  approval 
of  the  selectmen  of  the  town  need  not  now  be  considered. 
The  petitioner  actually  owned  and  operated  an  electric 
plant  in  the  town.  The  specific  property  which  the  town 
is  required  to  purchase  in  accordance  with  the  provisions 
of  the  act,  and  the  price,  time  and  other  conditions  of  the 
sale,  c^re  to  be  determined  by  the  commissioner  or  com- 
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QiiBsioners  to  be  appointed  under  sec.  13.  If  the  poles  in 
the  public  ways  were  not  legally  located,  this  would  not 
entirely  defeat  the  petition ;  and  what  effect  it  would  have 
Upon  the  property  to  be  purchased,  or  the  price  to  be  paid 
for  it,  cannot  now  be  determined. 

It  is  contended  that  St.  1891,  c.  370,  is  unconstitutional. 
It  is  not  in  violation  of  the  Constitution  of  Massachusetts 
for  the  Legislature  to  authorize  a  town  to  purchase   and 
maintain  either  a  gas  or  an  electric  plant  for  the  purpose 
of  furnishing  light  to  its  inhabitants.     Opinion  of  Jmtices, 
150  Mass.  692.     The  Legislature  might  have  authorized 
cities  and  towns  to  erect  and  maintain  such  plants  without 
requiring  the  cities  or  towns  to  purchase  any  existing  plant 
of  this  kind,  belonging  to  private  persons  or  a  corporation, 
but  it  has  not  done  so.     Under  this  statute  a  city  or  town 
is  not  required  to  establish  any  such  plant,   and  private 
persons  or  corporations  are  not  required  to  sell  to  any  city 
or  town   any    existing  plant.      In  this  respect,    there  is 
nothing  compulsory  in  the  statute.     But  if  a  town  chooses 
to  act  under  the  statute,  it  must  act  in  accordance  with  its 
provisions,    and  take  the  burdens  with  the  benefits.     The 
statute  does  not  provide  for  a  trial  by  jury  upon  the  value 
of  the  property  purchased,  or  upon  any  of  the  terms  of  the 
purchase.     If  we  assume  that,  when  property  is  taken  by 
a  town  for  a  public  use,  the  owner  of  the  property  has  a 
light  to  a  jury  trial  upon  the  amount  of  the  reasonable 
compensation  to  be  paid,  still  article  XV  of  the  Declaration 
of  Bights  has  no  application  to  a  party  who  comes  in 
voluntarily  under  the  provisions  of  a  statute  which  pro- 
vides for  the  determination  of  his  rights  and  obligations  in 
another  manner  than  by  a  jury  trial. 

Decree  affirmed. 


KoTB.^The  aboTe  case  is  followed  in  Hudson  Electric  Light  Company  v, 
InhabUantM  at  Hudson.  MasR.  Suoreme  Jnd.  Court.  Ann'l  2.  lftf)5  aBSMasa, 
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8i0)  in  which  were  considered  questions  of  oonstraotion  and  applioilioii 
of  the  Statute  referred  to  in  the  case  above  reported. 

In  State  of  Kanmis  ex,  rel,  W.  F.  Means,  County  Atty.  ▼.  Tkt  Cii|  of 
Hiawatha  and  the  Chnerdl  ISleetrie  Company,  Kantes  Supreme  Court,  Joae 
9, 1804(68  Kan.  477),  the  following  is  the  head-note  by  the  ooort: 

"Section  00  of  chapter  19  of  the  General  Statutes  of  1889  oonfeiB  on  the 
council  of  a  city  of  the  second  class  the  right  to  provide  for  and  regalite 
the  lighting  of  the  streets,  and  under  said  section  the  mayor  and  oooncQ 
have  the  power  to  purchase  an  electric  plant  for  lighting  the  streets.  That 
clause  in  the  section  which  authorizes  them  to  make  contracts  with  tay 
l)erson,  company,  or  association  for  such  purpose  does  not  restrict  them  to 
supplying  light  by  such  a  contract,  but  they  may,  in  their  discretioa, 
provide  lights  for  the  streets  and  public  places,  in  such  manner  as  tiny 
deem  best,  provided  they  do  not  exceed  their  powers  in  incurring  oUigi- 
tions  or  levying  taxes." 

For  earlier  cases  upon  the  subject  of  the  right  of  municipal  corporstioBi 

to  maintain  and  purchase  electric  lightning  plants,  see  note,  4  Am.  EieolL 

Cas.  548;  Thomas-Houston  ElectL  Co.  ▼.  Newton,  8  Am.  BleotL  0ml  109,  lad 
note  at  i>age  615. 


Postal    Telegraph  Cable  Company   v.    Wirt  Adams, 

Assessor^  &c. 

Uhtted  States  Supreme  Court,  Jan.  91,  1S05, 

(156  U.  8.  588.) 

State  taxation  of  TBLvaaAPH  company. —Constitutiohal  law. 

It  is  within  the  power  of  a  State  to  levy  a  privilege  tax  upon  a  telegniil^ 
company  which  has  availed  itself  of  the  privileges  of  the  Post-roadi  Aci 
of  Congress  of  1855;  said  tax  being  in  lieu  of  all  other  taxes  and  bised 
upon  the  number  of  miles  of  wire  within  the  State.    Such  tax  does  vbH 
amount  to  a  regulation  of  interstate  commerce  or  pat  an  oncofi^tor 
tional  restraint  thereon. 

Cases  of  this  series   cited  in   opinion,   appearing  in  bold   faced  tj^ 
W,  U,  Tel.  Co.  V,  Atty,-Oen.  of  Mass.,  vol.  2,  p.  57;   Ai^uterman  v.  W, 
U.  Td.  Co.,  vol  2,  p.  5b;  Atty.-Gen.  of  Mass.  v.  W.  U.  2W.  Co.,  voL  8,  p. 
20. 

Statement  of  the  case  by  Fuller,  C.  J. :  By  the  revenue 
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laws  of  Mississippi  certain  taxes  were  levied  as  privilege 
taxes  on  various  corporations,  such  as  express  companies, 
telegraph  companies,  insurance  companies,    sleeping  car 
companies,  banks  of  deposit  or  discount,  gas  companies, 
and  the  like ;  and  on  taverns,  hotels,  restaurants,  brokers, 
auctioneers,    peddlers,    liquor    sellers,    dealers    in    malt 
liquors,  and  so  on.    Code  Miss.  1880,  c.  10,  sec.  585 ;  Sess. 
Laws  Miss.  1888,  8,  act  of  March  8,  c.  3.    The  tax  required 
to  be  paid  by  telegraph  companies  was   $3,000  on  each 
telegraph  company  operating  within  the  State  one  thous* 
and  mUes  or  more  of  wire,  and  on  each  telegraph  company 
operating  less  than  one  thousand  miles  of  wire  a  tax  of  one 
dollar  per  mile,  and  the  tax  thus  levied  was  ''in  lieu  of 
other  State,  county  and  municipal  taxes."     During  the 
fiscal  years  1890  and  1891,  the  Postal  Telegraph   Gable 
Company,  a  corporation  chartered  under  the  laws  of  New 
York,   operated    within    the    State   of   Mississippi  three 
hundred   and    ninety-one    and    twenty-eight    hundredths 
miles  of  wire.     The  telegraph  lines,  equipment  and  prop- 
erty appertaining  thereto,  owned  and  operated  by  the  com- 
pany within  the  limits  of  eighteen  counties  of  the  State, 
were  during  these  years  worth  and  valued  at  the  sum  of 
$41,967.54.     The  tax  levied  on  the  company  by  the  law  of 
March  8,  1888,  under  the  name  of  privilege  tax,  amounted 
annually  to  $391.28,  or  an  aggregate  for  the  two  years  of 
$782.66.     Under  the  general  revenue  laws  of  the  State  the 
ad  valorem  ta:;:  on  the  property  of  the  company  for  the  two 
yews  would    h^ve  been  $1,188.56  for  State  and  county 
pi|rposes    only,    not    including  whjAt  might    have  been 
aj^es8$4  ^J^^  collected  by  piunicipalities  in  the  way  of  ad 
wiiqrfVi  ta^^es  for  municipal  purposes.     For  the  years  1890 
ap^d  IQj^J.  the  coniipany  failed  to  pay  it^  tai^es,  and  Adams, 
the  Stat$  reyeniie  agpnt  of  the  State  of  Jilississippi,  brought 
sull  ui  tb?  Qircuil  Cpurt  of  Hiflds  pouaty,  August  10, 1899, 
%g»iB8$,  %h^   poiapftf^jr  th^f^fpr.     Tl^e  fimti  cqun^  of  t)ie 
d?cl§^aB  WW  Iw  ttia  prjif i)<(ge  (fix^  i^Ad  tlM  seeoad 
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count  for  ad  valorem  taxes  in  the  several  counties  which  it 
was  alleged  had  been  duly  levied  for  State  and  county  pui- 
poses.     The  company  demurred  to  the  second  count  ind 
pleaded  specially  to  the  first  count  in  substance,  and  so  far 
as  essential  here,  that  it  was  a  telegraph  company  duly 
incorporated  and  organized  under  the  laws  of  the  State  ot 
New  York,  and  was  on  the  1st  day  of  January,  1890, 1891 
and  1892,  respectively,  engaged  in,  and  still  continued  to 
carry  on,  the  business  of  a  telegraph  company,  haying 
oflScos  in  various  cities  and  towns  in  the  State  of  Mississippi, 
for  the  purpose  of  receiving  and  sending  telegraphic  mes* 
sages  and  maintaining  and  operating  certain  lines  of  tele- 
graph on  the  various  post  roads,  public  roads  and  railroads 
extending  over,  across,  leading  into  and  from  the  State  of 
Mississippi  to  the  State  of  Alabama,  and  other  points  in 
other  States  of  the  United   States  and  the   Dominion  of 
Canada.     That  it  was  also  the  lessee  of  the  Atlantic  Postal 
Telegraph  Cable  Company,  a  corporation  duly  organized 
under  the  laws  of  the  State  of  New  York,  and  by  its 
charter  authorized  to  construct  and  operate  lines  of  tele- 
graph in  and  between  the  various  States  of  the  Union, 
including  the  State  of  Mississippi.     That  as  such  lessee 
and  owner  it  was  engaged  in  the  general  public  telegraph 
business  of  transmitting  messages  for  commercial  purposes 
by,  along  and  over  its  lines,  within,  from,  through  and 
across  the  State  of  Mississippi  and  many  other  States  and 
Territories  of  the  Union,  and  had  offices  for  the  receiving 
and  sending  of  messages  by  telegraph  in  each  and  eyery 
State  and  Territory  wherein  the  lines  leased  or  owned  by  i( 
extended,  including  the  State  of  Mississippi.     That  on  or 
about  the  6th  day  of  March,  1886,  the  company  duly  filed 
its  written  acceptance  with  the   Postmaster-General  of  the 
United  States  of  the  restrictions  and  obligations  of  the  act 
of  Congress  entitled  **An  act  to  aid  in  the  construction  of 
telegraph  lines  and  to  secure  to  the  government  the  use  of 
the  same  for  postal,  military  and  other  purposes,''  approved 
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July  24,  1866,  now  title  65  of  the  United  States  Revised 
Statutes,  and  that  in  pursuance  thereof  it  had  been  desig- 
nated by  the  Postmaster-General  as  one  of  the  telegraph 
companies  that  must  transmit  messages  for  the  United 
States  at  a  price  and  rate  to  be  fixed  by  the  said  Post- 
master-General. That  defendant  was  engaged  as  a  govern- 
mental  agent  of  the  United  States,  at  the  times  mentioned, 
m  transmitting  messages  for  the  government  of  the  United 
States  between  its  various  offices,  not  only  from  points 
within  the  State  of  Mississippi  to  points  without  the  State 
Df  Mississippi,  but  also  for  such  government  officers  from 
points  wholly  within  the  State  of  Mississippi  to  other 
points  also  wholly  within  the  State  of  Mississippi;  and 
that  all  of  the  roads  upon  which  the  lines  of  said  company 
were  constructed  were  post  roads  of  the  United  States. 

Plaintiff  demurred  to  the  special  pleas.  The  case  came 
on  to  be  heard  upon  these  demurrers,  and  the  Circuit 
Court  sustained  defendant's  demurrer  to  the  second  count 
and  plaintiff's  demurrer  to  defendant's  pleas  to  the  first 
count,  with  leave  to  defendant  to  plead  over.  This,  defend- 
ant declined  to  do,  and  judgment  was  thereupon  entered 
against  the  company  for  the  amount  of  the  so-called  privi- 
lege taxes  for  the  years  1890  and  1891,  with  interest  and 
costs.  From  this  judgment  an  appeal  was  taken  to  the 
Supreme  Court  of  Mississippi,  and  the  judgment  affirmed. 
The  opinion  of  that  court  will  be  found  reported  in  advance 
of  the  official  series  in  14  Southern  Bep.  36.  A  writ  of 
error  was  then  allowed  to  this  court. 

T.  Movlirie  Mordecai  and  Philip  H.  Gadsden^  for  plaintiff 
m  error. 

Marcellua  Oreen,  for  defendant  in  error. 

Chief  Justice  Fuller,  after  stating  the  case,  delivered  the 
opinion  of  the  court  :  It  is  settled  that  where  by  way  of 
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duties  laid  on  the  transportation  of  the  subjects  of  i1lte^ 
state  commerce,  or  on  the  receipts  derived  therefrom,  or  on 
the  occupation  or  business  of  carrying  it  on,  a  tax  is  levied 
by  a  State  on  interstate  commerce,  such  taxation  amountB 
to  a  regulation  of  such  commerce  and  cannot  be  sustainei 
But  property  in  a  State,  belonging  to  a  corporation, 
whether  foreign  or  domestic,  engaged  in  foreign  or  inter- 
state commerce,  may  be  taxed,  or  a  tax  may  be  imposed  on 
the  corporation  on  account  of  its  property  within  a  State, 
and  may  take  the  form  of  a  tax  for  the  privilege  of  exeid- 
sing  its  franchises  within  the  State,  if  the  ascertainment  of 
the  amount  is  made  dependent  in  fact  on  the  value  of  its 
property  situated  within  the  State  (the  exaction,  therefore, 
not  being  susceptible  of  exceeding  the  sum  which  might 
be  leviable  directly  thereon),  and  if  payment  be  not  made 
a  condition  precedent  to  the  right  to  carry  on  the  business, 
but  its  enforcement  left  to  the  ordinary  means  devised  for 
the  collection  of  taxes.  The  corporation  is  thus  made  to 
bear  its  proper  proportion  of  the  burdens  of  the  govern- 
ment under  whose  protection  it  conducts  its  operations, 
while  interstate  commerce  is  not  in  itself  subjected  to 
restraint  or  impediment. 

As  pointed  out  by  Mr.  Justice  Field  in  Horn  Silw 
Mining  Company  v.  New  York,  143  U,  S.  305,  the  right  of 
a  State  to  tax  the  franchise  or  privilege  of  being  a  corpora- 
tion, as  personal  property,  has  been  repeatedly  recognised 
by  this  court,  and  this  whether  the  corporation  be  a 
domestic  or  a  foreign  corporation  doing  business  by  its  per- 
mission within  the  State.  But  a  State  cannot  exclude 
from  its  limits  a  corporation  engaged  in  interstate  or 
foreign  commerce,  or  a  corporation  in  the  employment  of 
the  general  government,  either  directly  in  terma  or 
indirectly  by  the  imposition  of  inadmissible  conditions. 
Never  the  less  the  State  may  subject  it  to  ^uch  property 
taxation  as  only  incidentally  affects  it§  occupiktiQn,  as  all 
business,  whether  of  individuals  or  corporations,  is  affected 
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mroon  governmental  burdens.  Ashley  v.  Ryan,  153 
436,  and  cases  cited. 

ibtless,  no  State  could  add  to  the  taxation  of  property 
ling  to  the  rule  of  ordinary  property  taxation,  the 
n  of  a  license  or  other  tax  on  the  privilege  of  using, 
noting  or  operating  an  instrumentality  of  interstate 
lernational  commerce  or  for  the  carrying  on  of  such 
erce ;  but  the  value  of  property  results  from  the  use 
ich  it  is  put  and  varies  with  the  profitableness  of  that 
nd  by  whatever  name  the  exaction  may  be  called,  if 
>unts  to  no  more  than  the  ordinary  tax  upon  property 
just  equivalent  therefor,  ascertained  by  reference 
<o,  it  is  not  open  to  attack  as  inconsistent  with  the 
itution.  Cleveland,  Cincinnati,  &c..  Railway  v.  Backus, 
J.  S.  439,  445. 

5  method  of  taxation  by  **a  tax  on  privileges"  has 
determined  by  the  Supreme  Court  of  Mississippi  to  be 
rmony  with  the  Constitution  of  that  State,  and  that, 
re  the  particular  arrangement  of  taxation  provided  by 
Ative  wisdom  may  be  accounted  for  on  the  assumption 
npounding  or  commuting  for  a  just  equivalent,  accord- 
t  the  determination  of  the  legislature,  in  the  general 
le  of  taxation,  it  will  not  be  condemned  by  the  courts 
olative  of  the  [State]  Constitution."  Vicksburg 
V.  Worrell,  67  Mississippi,  47,  58.  In  that  case  privi- 
axes  imposed  on  banks  of  deposit  or  discount,  which 
1  with  the  amount  of  capital  stock  or  assets,  and  were 
red  to  be  **in  lieu  of  all  other  taxes.  State,  county  or 
cipal,  upon  the  shares  and  assets  of  said  banks," 
under  review,  and  it  was  decided  that  the  privilege 

0  be  effectual  as  a  release  from  liability  for  all  other 
,  must  be  measured  by  the  capital  stock  and  entire 

1  or  wealth  of  the  bank,  and  that  real  estate  bought 
funds  of  the  bank  was  exempt  from  the  ordinary  ad 

VOL.  V — 41. 
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valorem  taxes,  but  was  part  of  the  assets  of  the  bank  to  be 
considered  in  fixing  the  basis  of  its  privilege  tax. 

And  in  the  case  at  bar  the  Supreme  Court,  in  its  exami- 
nation of  the  liability  of  plaintiff  in  error  for  the  taxes  in 
question,  said:  ^'It  will  be  thus  seen  at  once  that  this  is  a 
tax  imposed  upon  a  telegraph  company,    in  lieu  of  all 
others,   as  a  privilege   tax,  and  its  amount  is  graduated 
according  to  the  amount  and  value  of  the  property  measured 
by  miles.     It  is  to  be  noticed  that  it  is  in  lieu  of  all  other 
taxes,  State,  county,  municipal.     The   reasonableness  of 
the  imposition  appears  in  the   record,    as  shown  by  the 
second  count  of  the  declaration  and  its  exhibits,  wheieby 
the  appellant  seems  to  be  burdened  in  this  way  with  i  tax 
much  less  than  that  which  would  be  produced  if  its  pn^ 
erty  had  been  subjected  to  a  single  od  valorem  tax.''    His 
exposition  of  the  statute  brings  it  within  the  rule  where  ai 
valorem  taxes  are  compounded  or  commuted  for  a  just 
equivalent,  determined  by  reference  to  the   amount  and 
value  of  the  property.    Being  thus  brought  within  the  rulei 
the  tax  becomes  substantiaUy  a  mere  tax  on  property  and 
not  one  imposed  on  the  privilege  of  doing  interstate  busi- 
ness.    The  substance  and  not  the  shadow  determines  the 
validity  of  the  exercise  of  the  power. 

The  act  in  prescribing  the  ascertainment  of  the  charge 
as  to  telegraph  companies  operating  less  than  one  thous- 
and miles  of  wire,  was  directed  to  reach  a  reasonable  com- 
mutation  of  the  amount  which  the  company  would  be 
compelled}  to  pay  if  the  taxation  were  ad  valorem.  The 
taxation  was  neither  arbitrary  nor  discriminating  nor,  so 
far  as  we  are  advised,  was  payment  made  a  condition  pre- 
cedent to  doing  business,  but  collection  was  enforceable  by 
suit  and  the  remedies  pertaining  thereto,  and  not  otherwise. 
Code  Mississippi,  1880,  sees.  585,  587,  588,  589,  594. 

We  concur  with  the  view  of  the  act  thus  expressed  by 
the  Supreme  Court  of  the  State,  and  accepting  it  as  correct, 
it  is  obvious  that  the  case  does  not  fall  within  the  line  oi 
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decisions  in  which  State  laws  have  been  held  inoperative 
because  in  conflict  with,  or  amounting  to  the  exercise  of, 
or  the  assertion  of  control  over,  a  power  vested  exclusively 
in  the  United  States.  In  those  decisions  the  interference 
with  the  commercial  power  was  found  to  be  direct,  and 
not  the  mere  incidental  efifect  of  the  requirement  of  the 
usual  proportional  contribution  to  public  maintenance. 

They  need  not  be  re-examined  here,  as  the  taxation 
in  question,  according  to  the  proper  interpretation  of 
the  statute,  is  in  principle  such  as  was  sustained  in 
Wegiem  Union  Telegraph  Co.  w,  Massachtisetts,  125 
U.  S.  530 ;  JRatterman  t.  West.  Union  Telegraph  Co., 
127  U.  S.  411;  Pullman  Palace  Car  Co.  v.  Pennsylvania^  141 
U.  S,  18;  Ma88€ichusetts  t.  West.  Un.  Telegraph  Co., 
141  U.  S.  40;  Maine  v.  Grand  Trunk  Railway,  142  U.  S. 
217. 

In  Massachusetts  v.  Western  Union  Telegraph  Co.  it  was 
held  that  the  tax  imposed  by  the  statutes  of  Massachusetts 
requiring  every  telegraph  company  owning  a  line  of  tele- 
graph within  the  State  to  pay  to  the  State  treasurer  **a  tax 
upon  its  corporate  franchise  at  a  valuation  thereof  equal 
to  the  aggregate  value  of  the  shares  in  its  capital  stock," 
deducting  such  portion  of  that  valuation  as  is  pro- 
portional to  the  length  of  its  lines  without  the  State,  and 
deducting  also  an  amount  equal  to  the  value  of  its  real 
estate  and  machinery,  subject  to  local  taxation  within  the 
State,  was  in  effect  a  tax  upon  the  corporation  on  account 
of  property  used  by  it  within  the  State;  and  was  constitu- 
tional and  valid  as  applied  to  a  telegraph  company 
incorporated  by  another  State,  and  which  has  accepted  the 
rights  conferred  by  Congress,  by  section  5263  of  the 
Revised  Statutes.  In  arriving  at  this  conclusion.  Western 
Union  TeL  Co.  t.  Massachusetts,  125  U.  S.  530,  was 
followed,  and  the  following  propositions  aflBrmed  in  that 
case  were  reiterated  by  Mr.  Justice  Gray,  delivering  the 
opinion  of  the  court:  **The  franchise  of  the  company  to  be 
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a  corporation,  and  to  carry  on  the  business  of  telegraphing, 
was  derived  not  from  the  act  of  Congress,  but  from  the 
laws  of  the  State  of  New  York,  under  which  it  was  oigan- 
ized ;  and  it  never  could  have  been  intended  by  the  Congress 
of  the  United  States,  in  conferring  upon  a  corporation  of 
one  State  the  authority  to  enter  the  territory  of  any  other 
State,  and  to  erect  its  poles  and  lines  therein,  to  establish 
the  proposition  that  such  a  company  owed  no  obedience  to 
the  laws  of  the  State  into  which  it  thus  entered,  and  was 
under  no  obligation  to  pay  its  fair  proportion  of  the  taxes 
necessary  to  the  support  of  the  government  of  that  State. 
125  U.  S.  647,  648.  By  whatever  name  the  tax  may  be 
called,  as  described  in  the  laws  of  Massachusetts,  it  is 
essentially  an  excise  upon  the  capital  of  the  corporation; 
and  those  laws  attempt  to  ascertain  the  just  amount  which 
any  corporation  engaged  in  business  within  the  limits 
shall  pay  as  a  contribution  to  the  support  of  its  goveni- 
ment  upon  the  amount  and  value  of  the  capital  so  employed 
by  it  therein.  125  U.  S.  547.  The  tax,  though  nominally 
upon  the  shares  of  the  capital  stock  of  the  company,  is  in 
effect  a  tax  upon  that  organization  on  account  of  property 
owned  and  used  by  it  in  the  State  of  Massachusetts;  and 
the  proportion  of  the  length  of  its  lines  in  that  State  to 
their  entire  length  throughout  the  whole  country  is  made 
the  basis  for  ascertaining  the  value  of  that  property. 
Such  a  tax  is  not  forbidden  by  the  acceptance  on  the  pJ^ 
of  the  telegraph  company  of  the  rights  conferred  by  sec. 
5263  of  the  Revised  Statutes,  or  by  the  commerce 
clause  of  the  Constitution.  125  U.  S.  552.  The  statute  of 
Massachusetts  is  intended  to  govern  the  taxation  of  ^^ 
corporations  doing  business  within  its  territory  whether 
organized  under  its  own  laws  or  under  those  of  some  other 
State;  and  the  rule  adopted  to  ascertain  the  amount  of  the 
value  of  the  capital  engaged  in  that  business  within  i^ 
boundaries,  on  which  the  tax  should  be  assessed,  is  not  an 
unfair  or  unjust  one;  and  the  details  of  the  method  by 
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irhich  this  was  determined  have  not  exceeded  the  fair  range 
ui  legislative  discretion.     125  U.  S.  653.'' 

In  the  case  before  us,  the  tax  was  graduated  according 
to  the  amount  and  value  of  the  property  measured  by 
iQiles,  and  was  in  lieu  of  taxes  levied  directly  on  the  prop- 
erty. In  marking  the  distinction  between  the  power  over 
commerce  and  municipal  power,  literal  adherence  to  parti- 
cular nomenclature  should  not  be  allowed  to  control  con- 
Btniction  in  arriving  at  the  true  intention  and  effect  of 
State  legislation.  We  are  of  opinion  that  it  was  within  the 
power  of  the  State  to  levy  a  charge  upon  this  company  in 
the  form  of  a  franchise  tax,  but  arrived  at  with  reference 
to  the  value  of  its  property  within  the  State  and  in  lieu  of 
all  other  taxes,  and  that  the  exercise  of  that  power  by  this 
statute,  as  expounded  by  the  highest  judicial  tribunal  of 
the  State  in  the  language  we  have  quoted,  did  not  amount 
to  a  regulation  of  interstate  commerce  or  put  an  unconstitu- 
tional restraint  thereon. 

Judgment  affirmed. 

Mr.  Justice  Brewer  and  Mr.  Justice  Harlan  dissented. 


NoTB,— See  note  to  next  case. 
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WiSTBRN  Union  Telegraph  Company  v,  Thomas  Tag- 
gart, Auditor,  bt  al. 

Indiana  Supreme  Court,  May  14,  189S. 

(141  Ind.  881.) 
Taxation  of  telvqbaph  oompandb.— Cowstitutiowal  law. 

The  statute  of  1808,  which  proscribes  the  method  of  assessipg  the  propertj 
of  telegraph  companies  for  purposes  of  local  taxation,  isnot  unodutitr 
tional  in  that  it  provides  that  the  value  of  the  lines  in  the  State  shall  be 
determined  by  taking  that  proportion  of  the  whole  value  which  the  wk, 
age  in  the  State  bears  to  the  whole  mileage;  it  also  providing  for  dedoo- 
tions  in  case  the  extra-state  portion  be  more  valuable  than  the  into* 
state. 

Assessing  the  property  of  an  interstate  telegraph  company  within  the 
State  at  its  true  cash  value,  such  value  being  placed  at  that  proportioD 
of  the  entire  value  of  the  company's  property  which  its  mileage  within 
the  State  bears  to  the  entire  mileage,  is  not  a  tax  on  interstate  commeroo 

Cases  of  this  series  cited  in  opinion,  appearing  in  bold  face  type :  TT.  V* 
Tel.  Co,  V.  Atty.'Qen,  of  Mass.,  vol.  2,  p.  67;  Atty.-Gen.  of  Mass.  t.  W. 
U.  Tel,  Co.,  voL  8,  p.  20. 

Appeal  by  plaintiff  from  judgment  sustaining  demurrer 
to  complaint  rendered  by  Circuit  Court,  Marion  county> 
in  an  action  for  an  injunction.     Facts  stated  in  opinion. 

/.  M.  Butler,  Sr.,  A.  H.  Snow,  Jr.,  W.  Brown,  C.U* 
Wells  and  S.  0.  Pickens,  for  appellant. 

W.  A.  Ketcham,  Attorney-General,  A.  G.  Smith,  Attornf]}' 
General,  J.  W.  Kern,  A.  J.  Beveridge,  L.  0.  Bailey,  U. 
Moores,  S.  Claypool  and  /.  W.  Claypool,  for  appellee. 

Howard,  J. :  This  was  a  suit  for  an  injunction,  begun 
in  the  Marion  Circuit  Court  against  the  auditors  and 
treasurers  of  each  of  the  counties  of  the  State  in  which  the 
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a  of  the  appellant  telegraph  company  are  situated,  to 
rain  the  county  auditors  from  apportioning  to  the 
3ral  townships  of  such  counties,  and  entering  upon  the 
duplicates  the  amount  claimed  as  taxes  against  said 
lellant  company  for  the  year  1893,  based  upon  the  valu- 
>ns  certified  to  such  county  auditors  by  the  State  board 

tax  commissioners  under  provisions  of  an  act  of  the 
leral  Assembly  of  the  State  of  Indiana,  approved  March 
893,  Acts  1893,  p.  374  (R.  S.  1894,  sections  8478,  and 
owing),  and  from  delivering  the  tax  duplicates  contain- 
such  entries  to  the  county  treasurers.  The  grounds 
>n  which  the  injunction  was  asked  were  that  the  act  in 
stion  was  not  passed  in  accordance  with  the  provisions 
he  Constitution  of  the  State  of  Indiana;  and,  if  duly 
cted,  that  it  is  in  violation  of  said  Constitution  and  of 
Constitution  of  the  United  States. 
*o  the  complaint  for  injunction  a  demurrer  was  sus- 
led,  and  this  ruling  of  the  court  is  the  only  error 
igned  on  the  appeal. 

Counsel  further  contends:  Second,  that  the  act  is 
alid,  in  that  it  fails  to  provide  due  process  of  law;  third, 
that  it  denies  to  the  appellant  the  equal  protection  of 
I  laws;  fourth,  in  that  it  violates  the  provisions  of  the 
Q8titution  of  the  United  States  which  prohibit  any  State 
m  laying  any  imposts  or  duties  on  imports  or  exports ; 
h,  in  that  it  is  in  violation  of  the  provisions  of  the  State 
istitution  which  require  a  uniform  and  equal  rate  of 
ation;  sixth,  in  that  it  is  in  violation  of  the  Constitu- 
i  of  the  United  States,  as  being  a  regulation  of  inter- 
fce  and  foreign  commerce;  seventh,  in  that  it  is  in 
lation  of  the  Constitution  of  the  State,  as  being  a  local 
jpecial  law;  and,  eighth,  in  that  it  is  in  violation  of  the 
te  Constitution,  as  conferring  judicial  powers  upon  exe- 
ive  and  administrative  officers. 
Ve  are  of  opinion  that  these  propositions  have  already. 
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in  effect,  been  considered  by  this  court  and  by  the  Supreme 
Court  of  the  United  States,  and  decided  against  the 
several  contentions  of  appellant,  in  the  Pittsburg,  ete.^  R. 
W.  Co.  v.  Backus  and  other  Indiana  Railroad  Tax  Cases 
Cleveland,  etc.,  R.  W.  Co.  v.  Backus,  Treats.,  133  Ind.  513 
Indiana,  etc.,  JR.  W.  Co.  v.  Backus,  Threas.,  133  Ind.  609 
Pittsburg,  etc.,  R.  W.  Co.  v.  Backus,  Treas.,  133  Ind.  625 
Pittsburg,  etc.,  R.  W.  Co.  v.  Backus,  Treas.,  154  U.  S.  421- 
447. 

It  is  to  be  remembered  that  the  law  under  consideration 
(Acts  1893,  p.  374;  R.  S.  1894,  section  8478  and  following), 
for  the  assessment  and  taxation  of  telegraph  and  other  like 
companies,  is  supplementary  to  and  amendatory  of  the 
general  act  for  taxation  (Acts  1891,  p.  199;  R.  S.  1894, 
section  8408  and  following) ;  and  also  that  the  duties  and 
powers  of  the  State  board  of  tax  commissioners  and  other 
assessing  and  taxing  officers  of  the  State,  are  defined  and 
prescribed  solely  in  said  general  tax  law  of  1891.  The  two 
acts  are,  therefore,  to  be  treated  not  only  as  in  pari  fnaUriat 
but  as  in  fact  but  different  parts  of  one  and  the  same  law 
of  taxation ;  and  hence  all  the  sections  of  the  act  under 
consideration  are  to  be  so  construed,  if  possible,  as  to 
harmonize  the  same  with  the  provisions  of  the  general  law. 

All  questions  raised  on  this  appeal,  therefore,  in  relation 
to  due  process  of  law,  the  equal  protection  of  the  laws, 
notice  of  appellant  of  the  time  and  place  of  meeting  of  the 
State  board  of  tax  commissioners,  the  right  of  appellant  to 
appear  before  said  board,  and  be  heard  on  the  assessment 
of  its  property  before  the  final  assessment  is  made,  taxa- 
tion of  interstate  commerce,  local  or  special  laws,  and  the 
giving  to  executive  and  administrative  officers  judicial 
powers,  were  directly  passed  upon,  and  the  provisions  of 
the  statute  fully  sustained,  in  the  Backus  cases,  aboTe 
cited. 

The  additional  provisions  of  the  act  of  1893,  p.  374, 
supra,  so  far  as  they  affect  this  case,  are  as  follows: 
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"Section  1.  Be  it  enacted  by  the  General  Aasembly  of  the  State  of 
kdiaaa,  that  any  joint  stock  association,  company,  copartnership  or  cor* 
ntion,  whether  incorporated  under  the  laws  of  this  State  or  of  any 
her  State,  or  of  any  foreign  nation,  engaged  in  transmitting  to,  from> 
zough,  in  or  across  the  State  of  Indiana,  telegraphic  messages,  shall  be 
emed  and  held  to  be  a  telegraph  company,  and  every  such  telegraph 
mpany  shall  annually,  between  the  Ist  day  of  April  and  the  let  day 
June,  make  out  and  deliver  to  the  auditor  of  State  a  statement,  veri- 
d  by  the  oath  of  the  officer  or  ag^nt  of  such  company  making  such 
itement,  with  reference  to  the  Ist  day  of  April  next  preceding,  showing; 
^'First.  The  total  oapital  stock  of  such  association,  company,  copartner- 
ip  or  corporation. 

'*Second.    The  number  of  shares  of  capital  stock  issued  and  outstanding, 
id  the  par  or  face  value  of  each  share. 
"Third.    Its  principal  place  of  business. 

"Fourth.  The  market  value  of  said  shares  of  stock  on  the  1st  day  of 
^  next  inreoeding,  and  if  said  shares  have  no  market  value,  then  the 
tnal  value  thereof. 

"Fifth.  The  real  estate,  structures,  machinery,  fixtures  and  appliances 
rued  lyy  said  association,  company,  copartnership  or  co'rporation,  and 
bjeot  to  local  taxation  within  the  State,  and  the  location  and  assessed 
Ine  thereof,  in  each  county  or  township  where  the  same  is  assessed  for 
aal  taxation. 

**Sixth«  The  specific  real  estate,  together  with  the  permanent  improve- 
BntB  thereon,  owned  by  such  association,  company,  copartnership  or 
rporation,  situate  outside  the  State  of  Indiana,  and  not  directly  used  in 
6  conduct  of  the  business,  with  a  specific  description  of  each  such  piece, 
bere  located,  the  purpose  for  which  the  same  is  used  and  the  sum  at 
hich  the  same  is  assessed  for  taxation  in  the  locality  where  situated. 
**Seventh.  All  mortgages  upon  the  whole  or  any  of  its  property,  to- 
other with  the  dates  and  amounts  thereof. 

"Eighth,  (a)  The  total  length  of  the  lines  of  said  association  or  company. 
)  The  total  length  of  so  much  of  their  lines  as  is  outside  the  State  of 
tdiana.  (o)  The  length  of  the  lines  within  each  of  the  counties  and  town- 
dps  within  the  State  of  Indiana.'* 

Section  5,  p.  378,  provides,  amongst  other  things,  that: 

"  Upon  the  filing  of  such  statements  the  auditor  of  State  shall  examine 
lem  and  each  of  them,  and  if  he  shall  deem  the  same  insufficient,  or  in 
Me  he  shall  deem  that  other  information  is  requisite,  he  shall  require  such 
Boer  to  make  such  other  and  further  statements  as  said  auditor  of  State 
ay  call  for." 

Section  6,  p.  379,  reads  as  follows  : 

"  Upon  the  meeting  of  the  State  Board  of  Tax  Commissioners  for  the 
irpoae  of  aawesiing  railroad  and  other  propei-ty,  said  Auditor  of  State 
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shall  lay  such  statements,  with  such  information  as  may  haye  beenfiv* 
nished  him,  before  said  Board  of  Tax  Commissioners,  who  shall  therntpoi 
▼alue  and  assess  the  property  of  each  association,  company,  copartnenhip 
or  corporation  in  the  manner  hereinafter  set  forth,  after  eTamining  Book 
statements  and  after  ascertaining  the  value  of  such  properties  tiioefrom, 
and  from  such  other  information  as  they  may  have  or  obtain.    For  that 
purpose  they  may  require  the  agents  or  officers  of  said  association,  oooi- 
pany,  copartnership  or  corporation  to  appear  before  them  with  such  books, 
papers  or  statements  as  they  may  require,  or  they  may  require  additiooal 
statements  to  be  made  to  them,  and  may  compel  the  attendance  of  wit- 
nesses, in  case  they  shall  deem  it  necessary,  to  enable  them  to  ascertain 
the  true  cash  value  of  such  property." 

From  infcfrmation  thus  obtained,  section  7  provides  for 
the  manner  of  assessing  such  property  within  the  State  m 
follows :     The  market  value  of  the  capital  stock,  added  to 
the  mortgages  thereon,  if  any,  shall  be  taken  for  the  tnie 
cash  value  of  the  whole  property.     If  there  is  no  market 
value,   then  the   actual  value  shall  be  taken.     ''For  the 
purpose  of  ascertaining  the  true  cash  value  of  the  property 
within  the  State  of  Indiana,''  the  board  shall  next  deduct 
from  the  value  of  the  whole  property  **the  assessed  value 
for  taxation  in  the  localities  where  the  same  is  situated, 
of  the  several   pieces   of  real   estate   situate   without  the 
State  of  Indiana,  and  not  specifically  used  in  the  general 
business  of  such  associations."     The  true  cash  value  of 
the   property  within  the  State  of  Indiana  shall  then  be 
found  by  taking  the  proportion  of  such  balance  which  the 
length  of  the  telegraph  lines  within  the  State  bears  to  the 
total  length  of  the  lines.     **From  the  entire  value  of  the 
property  within  the  State    so  ascertained,    there  shall  be 
deducted,  by  said  board,  the  assessed  value  for  taxation  of 
all  the  real  estate,   structures,  /machinery  and  appliances 
within   the   State   and   subject  to   local   taxation   in  the 
counties  and  townships     .     .     .     and  the  residue  of  such 
value  so  ascertained,  after  deducting  therefrom  the  assessed 
value   of  such  local   properties,    shall   be    by   said   board 
assessed  to  said  association." 

By  section  8,  it  is  provided  that  the  value  of  one  mile  in 
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be  State  shall  be  found  by  dividing  ''the  residue  of  such 
alue  so  ascertained' '  by  the  total  mileage  in  the  State. 
lOCtion  9,  p.  381,  provides  for  certifying  the  valuation  so 
)und  for  each  county  to  the  several  county  auditors,  and 
action  10  for  a  like  distribution  by  the  auditors  to  the 
iwnships. 

It  will  be  noticed  that  the  method  thus  provided  for 
sessing  telegraph  property  in  the  State  is  not  essentially 
fferent  from  that  prescribed  in  the  general  tax  law  of 
191,  for  the  assessment  of  railroad  property. 
In  both  cases,  the  local  property  is  assessed  by  local 
Beers,  and  the  general,  or  unit,  property  by  the  State 
lard  of  tax  commissioners;  in  both,  the  companies  are 
quired  to  make  property  statements  to  the  auditor  of 
Ate,  to  be  by  him  laid  before  the  State  board;  in  both, 
le  time  and  place  of  meeting  of  the  board  is  fixed  by  law ; 
i  both,  the  companies  may  come  before  the  board  to  make 
ich  further  statements  as  they  desire,  and  they  may  be 
K][uired  to  do  so;  in  both,  the  board  may  seek  such  other 
iformation  as  they  shall  be  able  to  find,  in  order  to  enable 
lem  to  discover  the  true  cash  value  of  the  property  in  the 
tate;  in  both,  it  is  the  property  in  the  State,  and  that 
kOne,  that  can  be  assessed;  and  in  both,  the  standard  of 
aluation  is  the  same  as  in  assessing  all  other  property  in 
le  State,  namely,  **the  true  cash  value." 
In  the  Backus  Railroad  Tax  Cases,  supra,  it  was  contended 
f  counsel  for  appellants,  both  in  this  court  and  the 
iipreme  Court  of  the  United  States,  that  the  general  tax 
w  of  1891  authorized  the  importation  of  values  into  this 
;ate  by  the  State  board  of  tax  commissioners,  or  the  tax- 
g  by  them  of  property  of  the  railroads  not  within  the 
risdiction  of  the  State,  for  the  reason  that  such  taxation 
emed  to  be  implied  in  section  80  of  that  act,  and  also 
r  the  reason  that  the  fourth  item  of  the  schedule  filed 
Ith  the  auditor  of  State  by  the  companies  required  them 
report  the  value  of  their  capital  stock  for  the  considera- 
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tion  of  the  State  Board,  as  provided  in  section  85  of  ihil 
act,  section  8503,  R.  S.  1894,  as  follows : 

** Fourth.  A  statement  or  schedule  showing: 

''1st.  The  amount  of  capital  stock  authorized  and tiift 
number  of  shares  into  which  such  capital  stock  is  diTidei 

**2nd.  The  amount  of  capital  stock  paid  up. 

''3rd.  The  market  value,  or  if  no  market  value,  then 
the  actual  value  of  the  shares  of  stock. 

"4th.  The  total  amounts  of  all  indebtedness,  except  for 
current  expenses  for  operating  the  road. 

'*5th.  The  total  listed  valuation  of  all  its  tangible  prop- 
erty in  this  State.'* 

We  think  that  the  schedule  required  of  telegraph  com- 
panics  by  the  act  of  1893,  now  under  consideration,  is  not 
substantially  unlike  the  foregoing,  required  of  railroad 
companies  under  the  act  of  1891.  In  one  respect,  at  least, 
the  schedule  under  the  act  of  1893  is  more  favorable  to  the 
companies,  namely,  in  providing  for  a  deduction  of  the 
valuation  of  real  property  outside  the  State  from  the  total 
valuation. 

In  answer  to  the  contention,  made  in  the  railroad  tax 
cases,  as  to  assessment  of  imported  valuations,  and  also 
that  assessments  ought  to  be  made  on  a  basis  of  cost  of 
construction  and  maintenance  and  with  reference  to  value 
of  land  and  material  in  actual  use  by  the  companies,  with- 
out regard  to  business  connections  or  to  ** character  and 
amount  of  business  done  and  the  financial  credit  o(  th^ 
different  companies,"  both  of  which  contentions  are  also 
urged  in  this  appeal,  the  Supreme  Court  of  the  United 
States  said  in  Pittsburg ,  etc.,  R.  W.  Co.  v.  Backus,  supra: 

"Again,  the  act  is  challenged  as  permitting  and  requir- 
ing the  assessment  and  valuation  of  property  outside  the 
State.  .  .  .  We  do  not  think  the  matters  referred  to 
justify  any  such  imputation.  It  is  not  to  be  assumed 
that  a  State  contemplates  the  taxation  of  any  propert] 
outside    its    territorial    limits,    or    that   its   statutes   ai^ 
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intended  to  operate  otherwise  than  upon  persons  and  prop<» 
©Tty  within  the  State.  It  is  not  necessary  that  every 
Section  of  a  tax  act  should  in  terms  declare  the  scope  of  its 
territorial  operation.  Before  any  statute  will  be  held  to 
intend  to  reach  outside  property,  the  language  expressing 
such  intention  must  be  clear. 

It  is  obvious  that  the  intent  of  this  act  was  simply  to 
reach  the  property  of  the  railroad  within  the  State.  .  « 
No  intent  to  the  contrary  can  be  deduced  from  the  pro- 
vision requiring  the  corporation  to  file  a  statement  of  its 
total  stock  and  indebtedness,  for  that  is  one  item  of  testi- 
mony  fairly  to  be  considered  in  determining  the  value  of 
that  portion  of  the  property  within  the  State.  The  stock 
and  indebtedness  represent  the  property.  As  said  by 
Mr.  Justice  Millbb  in  State  Railroad  Tax  Cases  (p.  605)» 
[92  U.  S.]. 

•*  *When  you  have  ascertained  the  current  cash  value  of 
the  whole  funded  debt,  and  the  current  cash  value  of  the 
entire  number  of  shares,  you  have,  by  the  action  of  those 
who  above  all  others  can  best  estimate  it,  ascertained  the 
true  value  of  the  road,  all  its  property,  its  capital  stock, 
and  its  franchises;  for  these  are  all  represented  by  the  value 
of  its  bonded  debt  and  of  the  shares  of  its  capital  stock.'  In 
JFranklin,  etc.,  v.  Nashville,  Chattanooga,  etc.,  R.  W.  Co.,  12 
Lea,  521,  539,  the  Supreme  Court  of  Tennessee,  in  a  well 
considered  opinion,  which  was  quoted  with  approval  by 
this  court  in  Columbus,  etc.,  R.  W.  Co.  v.  Wright,  151  U. 
8.  470,  479,  thus  referred  to  the  means  of  ascertaining  the 
value  of  a  railroad  track : 

**  *The  value  of  the  roadway  at  any  given  time  is  not  the 
original  cost,  nor,  a  fortiori,  its  ultimate  cost  after  years 
of  expenditure  in  repairs  and  improvements.  On  the 
other  hand,  its  value  cannot  be  determined  by  ascertain- 
ing the  value  of  the  land  included  in  the  roadway  assessed 
at  the  market  price  of  adjacent  lands,    and  adding   the 
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value  of  the  cross  ties,  rails  and  spikes.     The  value  of  land 
depends  largely  upon  the  use  to  which  it  can  be  put,  and 
the  character  of  the  improvements  upon  it.    The  assessable 
value,  for  taxation,  of  a  railroad  track  can  only  be  deter* 
mined  by  looking   at  the  elements  on  which  the  financiil 
condition  of  the  company  depends,  its  traffic  as  evidenced 
by  the  rolling  stock  and  gross  earnings  in  connection  widi 
its  capital  stock.     No  local  estimate  of  the  fraction  in  one 
county  of  a  railroad  track  running  through  several  counties 
can  be  based  upon  sufficient  data  to  make  it  at  all  reliable, 
unless,  indeed,  the  local  assessors  are  furnished  with  the 
means   of  estimating  the  whole  road.' 


''When  a  road  runs  through  two  States,  it  is,  as  seen, 
helpful  in  determining  the  value  of  that  part  within  one 
State  to  know  the  value  of  the  road  as  a  whole.     It  is  not 
stated  in  this  statute  that,  when  the  value  of  a  road  running 
in  two  States  is  ascertained,  the  value  of  that  within  the 
State  of  Indiana  shall  be  determined  absolutely  by  diyiding 
the  gross  value   upon   a  mileage  basis,    but  only  that  the 
total  amount  of  stock  and  indebtedness  shall  be  presented 
for  consideration  by  the  State  Board.     Nevertheless,  it  is 
ordinarily  true  that,  when  a  railroad  consists  of  a  single 
continuous   line,  the   value  of  one  part  is  fairly  estimated 
by  taking  that  part  of  the  value  of  the  entire  road  which 
is  measured  by  the  proportion  of  the  length  of  the  parti- 
cular part  to  that  of  the  whole  road.     This  mode  of  diri- 
sion   has  been   recognized  by  this  court  several  times  as 
eminently  fair.     Thus,  in  State  Railroad  Tax  cases,  on  p. 
698,  it  was  said : 

'*  *It  may  well  be  doubted  whether  any  better  modeol 
determining  the  value  of  that  portion  of  the  track  within 
any  one  county  has  been  devised  than  to  ascertain  the 
value  of  the  whole  road,  and  apportion  the  value  within 
the  county  by  its  relative  length  to  the  whole.' 

"And  again,  on  p.  611:     *This  court  has  expressly  held 
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70  cases,  where  the  road  of  a  corporation  ran  through 
rent  States,  that  a  tax  upon  the  income  or  franchise 
he  road  was  properly  apportioned  by  taking  the 
ie  income  or  the  value  of  the  franchise,  and  the  length 
le  road  within  each  State,  as  the  basis  of  taxation. 
,ware  Railroad  Tax  Case,  18  Wall.  206;  Erie  By.  y. 
^Ivania,  21  Wall.,  492.'' 

16  mileage  basis  of  apportionment  was  also  sus- 
)d  in  Western  Union  Telegraph  Company  t. 
tsaehusetts,  125  U.  S.  530;  Pullman's  Palace  Car  Co. 
znnsylvania,  141  U.  S.  18;  Maine  v.  Grand  Trunk  Ry.^ 
U.  S.  217;  Charlotte,  etc.,  R.  R.  Co.  v.  Gihhes,  142  U. 
J86;    Columbus  Southern  R.  W.  v.  Wright,  151   U.  S. 

See,  also,  Massachusetts  t.  Western  Union  Tele- 
oh  Co.,   141  U.  S.  40,  and  State,  ex  rel.  v.  Jones  (Ohio 

37  N.  E.  Rep,  945. 

again  considering  these  questions  the  Supreme  Court 
he   United   States,  'in    Cleveland,  etc.,  R.    W.    Co.   v. 
us,  154  U.  S.  439,  said : 
The  true  value  of  a  line  of  railroad  is  something  more 

an  aggregation  of  the  values  of  separate  parts  of  it 
ated  separately.  It  is  the  aggregate  of  those  values 
that  arising  from  a  connected  operation  of  the  whole, 
each  part  of  the  road  contributes  not  merely  the  value 
ng  from  its  independent  operation,  but  its  mileage 
•ortion  of  that  flowing  from  a  continuous  and  connected 
ation  of  the  whole.  .  .  .  When  a  road  runs  into 
States,  each  State  is  entitled  to  consider  as  within  its 
torial  jurisdiction,  and  subject  to  the  burdens  of  its 
B,  what  may  perhaps  not  inaccurately  be  described  as 
proportionate  share  of  the  value  flowing  from  the 
ation  of  the  entire  mileage  as  a  single  continuous  road. 

not  bound  to  enter  upon  a  disintegration  of  values, 

attempt  to  extract  therefrom  the  total  value  of  the 
re  property,  that  which  would  exist  if  the  miles  of  road 
in  the  State  were  operated  separately.     Take  the  case 
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of  a  railroad  running  from  Columbus,  O.,  to  Indianapolis, 
Ind.     Whatever  of  value  there  may  be  resulting  from  il» 
continuous  operation  of  that  road  is  partly  attributed  to 
the  portion  of  the  road  in  Indiana  and  partly  to  that  in 
Ohio,  and  each  State  has  an  equal  right  to  reach  after  a 
just  proportion  of  that  value,  and  subject  it  to  its  taxing 
processes.     The  question  is,  how  can  equity  be  seeated 
between  the  States,  and  to  that  a  division  of  the  value  ot 
the  entire  property  upon  the  mileage  basis  is  the  legitimate 
answer.     Taking  a  mileage  share  of  that  in  Indiana  is  not 
taxing  property  outside  of  the  State." 

All  that  is  thus  forcibly  and  convincingly  said  astotlw 
taxation  of  interstate  railroad  property  is  equally  appHcable 
to  the  taxation  of  interstate  telegraph  property.  It  ia  not 
easy  to  see  how  one  mile  of  appellant's  telegraph  line 
connecting  Chicago  with  New  York  could  be  of  less  value 
than  any  other  mile  of  the  same  line.  Cut  out  one  mile, 
even  though  it  be  through  a  swamp  or  under  a  lake,  and 
the  value  of  the  whole  line  is  practically  destroyed.  The 
property  is  a  unit,  valuable  as  a  whole,  and  by  reason  of 
its  several  connections,  and  not  by  virtue  of  any  part  taken 
by  itself.  No  way,  tlierefore,  by  which  the  value  of  the 
lines  in  this  State  can  be  determined,  seems  so  just  and 
equitable  as  to  take  that  proportion  of  the  whole  value 
which  the  mileage  in  this  State  bears  to  the  whole 
mileage. 

A  f urtlier  contention  made  against  the  act  of  1893,  that 
it  provides  for  a  taxation  of  interstate  commerce,  is  condu- 
sively  answered  in  Cleveland y  etc.,  R.  W.  Co.  v.  Ba^hUy 
154  U.  S.  445. 

**It  has  been  again  and  again   said  by  this  court  that, 
while  no  State  could  impose  any  tax  or  burden  upon  ih« 
privilege  of  doing  the  business  of  interstate  commerce,  yet 
it  had  the  unquestioned  right  to  place  a  property  tax  on 
the  instrumentalities   engaged  in  such   commerce.     See, 
among  many  other  cases,  Marye  v.  Baltimore  &  Ohio  jB.  IL, 
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127  U.  S.  117;  PuUrnan^a  Palace  Car  Co.  v.  Pennsylvardaf 
141 U.  S.  18. 

"The  rule  of  property  taxation  is  that  the  value  of  the 
property  is  the  basis  of  taxation.     It  does  not  mean  a  tax 
'Jpon  the  earnings,     .     .     .     nor  for  the  privilege  of  using 
tte  property,  but  rests  solely  upon  the  value.     But  the 
Talue  of  property  results  from  the  use  to   which  it  is 
put,   and   varies   with    the    profitableness   of   that    use, 
present  and  prospective,   actual  and  anticipated.     .     .     .' 
It  property  is  taxed  at  its  actual  cash  value,  it  is  taxed 
upon  something  which  is  created  by  the  uses  to  which  it  is 
put.     .     .     .     Take,  for  illustration,  property  whose  sole 
use  is  for  purposes  of  interstate  commerce,  such  as  a  bridge 
over  the  Ohio  between  the  States  of  Kentucky  and  Ohio. 
From  that  springs  its  entire  value.    Can  it  be  [said]  that  it 
is  on  that  account  entirely  relieved  from  the  burden  of  State 
taxation?    Will  it  be  said  that  the  taxation  must  be  based 
simply  on  the  cost,  when  never  was  it  held  that  the  cost 
of  a  thing  is  the  test  of  its  value?     Suppose  there  be  two 
bridges  over  the  Ohio,  the  cost  of  the  construction  of  each 
being  the  same;  one  between  Cincinnati  and  Newport,  and 
another  twenty  miles  below,  and  where  there  is  nothing 
but  a  small  village  on  either  shore.     The  value  of  the  one 
will,  manifestly,  be  greater  than  that  of  the  other,  and  that 
excess  of  value  will  spring  solely  from  the  larger  use  of  the 
one  than  of  the  other.     Must  an  assessing  board  of  either 
State,  assessing  that  portion  of  the  bridge  within  the  State 
for  purposes  of  taxation,  eliminate  all  of  the  value  which 
flows  from  the  use,  and  place  the  assessment  at  only  the 
sum  remaining?     It  is  a  practical  impossibility.     Either 
the  property  must  be  declared  wholly  exempt  from  State 
taxation,  or  taxed  at  its  value,   irrespective  of  the  causes 
and  uses  which  have  brought  about  such  value.     And  the 
uniform  ruling  of  this  court,  a  ruling  demanded  by  the 
harmonious  relations  between  the  States  and  the  National 
VOL.  v— 42. 


658  AMERICAN  ELECTRICAL  CASES,     [vol.  S 

Telegraph  Co.  ▼.  Taggart  et  al. 

Government;  has  affirmed  that  the  full  discharge  of  no 
duty  intrusted  to  the  latter  restrains  the  former  from  the 
exercise  of  the  power  of  equal  taxation  upon  all  private 
property  within  its  territorial  limits.  .  .  .  It  is 
enough  for  the  State  that  it  finds  within  its  borders  property 
which  is  of  a  certain  value.  What  has  caused  that  value 
is  immaterial.  It  is  protected  by  State  laws,  and  the  rule 
of  all  property  taxation  is  the  rule  of  value ;  and  by  that 
rule  property  engaged  in  interstate  commerce  is  controlled 
the  same  as  property  engaged  in  commerce  within  the 
State." 

But  counsel  contend  most  earnestly  that  the  act  of  1893, 
in  applying  the  mileage  basis  of  valuation  to  appellant's 
lines  of  telegraph,  compels  the  State  board  of  tax  com- 
missioners to  add  large  outside  values  to  the  values  of  the 
Indiana  portions  of  the  lines,   for  the  reason,  as  claimed, 
that  the  extra  State  parts  of  appellant's  property  are  pro- 
portionately of  greater  value  than  the   parts  within  the 
State.     In  this  counsel  do  not  interpret  the  law  correctly. 
The  act,  it  is  true,  provides  a  method  of  valuation,  the 
mileage  method,  as  a  basis  for  the  taxation  of  certain  prop* 
erty   within  the  State  of  Indiana.     But  this  is  simply  a 
means  for  determining  the  true  cash  value  of  the  property 
within  the  State;  and  if  in  the  case  of  appellant's  prop- 
erty, or  in  any  other  case,  it  is  shown  to  the  board,  or  is 
discovered  by  them,  that  still  further  deductions  should  be 
made,  on  account  of  larger  proportional  values  outside  of 
the  State,  or  for  any  other  reason,  then  the   board  must 
make  such  deductions,  so  that,  finally,   only  the  property 
within  the  State  of  Indiana  shall  be  assessed,  and  that  at 
its  true  cash  value. 

As  said  already,  and  as  appears  from  the  title  and  from 
section  12  of  the  body  of  the  act  of  1893,  p.  382,  here  in 
review,  that  statute  is  **  supplementary  to  and  amendatory 
of"  the  general  tax  law  of  1891,  and  must  therefore  bo 
construed  in  connection  therewith. 
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By  the  act  of  1893,  sections  68,  69,  70  and  71  of  the  act 
of  1891,  for  which  the  act  of  1893  was  substituted,  **and 
all  other  laws  and  parts  of  laws  in  conflict  with  this  act," 
were  expressly  repealed.  The  express  repeal  of  all  those 
sections  left  all  the  other  sections  of  the  act  of  1891  in  full 
force,  showing  that  it  was  not  the  intent  of  the  Legisla- 
ture to  abridge  or  change  in  any  respect  the  duties  and 
powers  of  the  State  board  as  fixed*  by  the  act  of  1891. 
Neither  is  the  ultimate  basis  of  taxation  as  there  fixed 
changed  by  the  act  of  1893.  The  cardinal  rule  remains 
that  it  is  the  property  within  the  State  not  expressly 
exempt  from  taxation,  and  thai  alone,  which  is  to  be 
assessed  and  that  at  its  true  cash  value. 

By  section  3  of  the  act  of  1891,  p.  199,  *'A11  property 
within  the  jurisdiction  of  this  State,  not  expressly  ex- 
empted, shall  be  subject  to  taxation.''  Authority  is  given 
to  tax  no  other  property. 

By  sections  33,  48,  53,  60,  74,  90,  95,  97,  102,  105,  112, 
114,  129,  130,  137  and  perhaps  other  sections,  all  assessing 
officers,  from  the  township  assessor  to  the  State  Board  of 
Tax  Commissioners,  are  required  and  bound  by  their  oaths 
of  office  to  assess  all  property  at  its  ** true  cash  value." 

By  section  120,  p.  252,  it  is  made  the  particular  duty  of 
the  State  Board,  among  other  things  ''to  see  that  all  assess 
ments  of  property  in  this  State   are  made  according  to 
law." 

By  section  129,  p.  252,  it  is  provided  that  '*the  State 
Board  of  Tax  Commissioners  is  hereby  given  all  the  powers 
given  to  county  boards  of  review.  They  shall  not  be  bound 
by  any  reports  or  estimates  of  value  of  railroad  property, 
real  estate  or  other  property,  as  returned  to  the  county 
auditors  or  auditor  of  State,  but  shall  appraise  and  assess 
all  property  at  its  true  cash  value,  as  defined  by  this  act 
according  to  their  best  knowledge  and  judgment,  and  so  as 
to  equalize  the  assessment  of  property  throughout  the 
State."    And,  by  section  130,  each  member  of  the  board 
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is  required  to  declare  as  a  part  of  his  oath  of  oflice:  ''I  will 
in  no  case  assess  any  property  at  more  or  less  than  its 
true  cash  value." 

Interpreting  the  act  of  1893,  in  the  light  of  the  foregoing 
provisions  of  the  act  of  1891,  as  we  must,   we  can  have  no 
difficulty  in  concluding,  as  we  do,  that  in  the  act  of  1893 
the  Legislature  provided  the  mileage  method  as  the  basis 
for  the  assessment  of  telegraph  and  other  like  property, 
both  as  to  lines  situated  partly  within  and  partly  withoat 
this   State,  and  also  as  to  lined  running  through  several 
counties  or  other  subdivisions  of  the  State,  but  that  it  was 
not  the  intention  of  the  Legislature,  nor  is  it  the  meaning 
of  that  act,  that  any  property  outside  of  the  State  should  be 
assessed  by  importation  of  values  or  otherwise,  or  that  any 
property  should  be  assessed  at  more  or  less  than  its  true 
cash  value. 

Construing  the  acts  of  1891  and  1893  together,  it  will 
therefore  be  presumed  in  the  absence  of  evidence  to  th& 
contrary,  that  the  State  Board  has  deducted  from  the  total 
valuation  of  all  interstate  property  such  values,  if  any,  of 
extra  State  property,  as  will  leave  the  remaining  property 
within  and  without  the  State,  as  near  as  may  be,  of  equal 
proportionate  value. 

The  possibility  of  such  exceptional  cases  in  the  assess- 
ment of  railroad  property  is  referred  to  in  Pittsburg^  «tc.,  IL 
W  Co.  V.  Backus,  supra,  154  U.  S.,  p.  431,**  as  for  instance, 
where  the  terminal  facilities  in  some  large  city  are  of 
enormous  value,  and  so  give  to  a  mile  or  two  in  such  city 
a  value  out  of  all  proportion  to  any  similar  distance  else- 
where along  the  line  of  the  road,  or  where  in  certain  locali 
ties  the  company  is  engaged  in  a  particular  kind  of 
business,  requiring  for  sole  use  in  such  localities  an  extra 
amount  of  rolling  stock.  If  testimony  to  this  effect  was 
presented  by  the  company  to  the  State  Board,  it  must  be 
assumed,  in  the  absence  of  anything  to  the  contrary,  that 
such  board,  in  making  the  assessment,     .     •     .  took  inU> 


INDIANA,  1895.  661 


Telegraph  Co.  v.  Taggart  et  al. 


account  the  peculiar  and  large  value  of  such  facilities  and 
«uch  extra  rolling  stock." 

So  in  this  case,  the  act  of  ]893  provides,  generally,-  for  a 
mode  of  ascertaining  the  true  cash  value  of  that  part  of 
interstate  telegraph  and  other  property  which  is  within 
the  State  of  Indiana,  to  wit,  the  mileage  method.  But, 
should  there  be  particular  cases  where  that  method  must 
be  modified  in  order  to  reach  the  necessary  result,  namely, 
the  true  cash  value  of  such  part  of  the  property  as  is  within 
the  jurisdiction  of  the  State,  the  law  of  1893  itself  supplies 
the  means  of  doing  so. 

In  section  6,  p.  379,  of  the  act,   after  speaking  of  the 

reports  and  schedules  filed  with  the  auditor,  and  by  him 

laid  before  the  board,  it  is  said  that  the  board  shall  proceed 

to  assess  the  property  according  to  the  mileage  method, 

*'after  examining  such  statements,  and  after  ascertaining 

the  value  of  such  properties  therefrom,    and   from   such 

other  information  as  they  may  have  or  obtain.     For  that 

purpose  they  may  require  the  agents   or  officers  of  said 

association,    company,    copartnership  or    corporation    to 

appear  before  them  with  such  books,  papers  or  statements 

as  they  may  require,  or  they  may  require  additional  state- 

xnents  to  be  made  to  them,  and  may  compel  the  attendance 

of  witnesses  in  case   they   shall    deem   it  necessary,    to 

ascertain  the  true  cash  value  of  such  property.'* 

Were  it  true,  as  counsel  for  appellant  contend,  that  the 
act  of  1893  provides  an  ironclad  mode  of  assessment  by 
which  the  board  is  required  to  import  and  assess  valua- 
tions of  property  outside  the  State,  there  would  be  no  need 
of  any  further  information  than  that  given  by  the  schedules 
filed  in  the  first  instance. 

The  fact  that  other  information  is  provided  for,  and 
agents  of  the  companies  and  other  witnesses  may  be 
called,  shows  that  the  intention  was,  as  expressly  provided 
in  the  general  tax  law  of  1891,  that  the   board  should 


662  AMERICAN  ELECTRICAL  CASES,     [voi  5 

Telegraph  Co.  v.  Taggart  et  aL 


assess  only  property  within  the  jurisdiction  of  the  State, 
and  that  only  at  its  true  cash  value. 

That  the  valuation  is  upon  the  capital  stock  is  no  objec- 
tion to  the  statute.  The  law  looks  through  forms,  and 
rests  upon  things.  In  speaking  of  the  Massachusetts 
statute  similar  to  that  here  under  consideration,  it  was 
said  by  the  Supreme  Court  of  the  United  States,  in 
Western  Union  Telegraph  Co*  v.  JUnMiwhusetis,  tufn^ 
and  approved  in  Massachusetts  ¥•  Westet^n  Union  Tdt- 
graph  Co., supra: 

''The  tax  in  the  present  case,  though  nominally  upon 
the  shares  of  the  capital  stock  of  the  company,  is  in  effect 
'  tax  upon  that  organisation  on  account  of  property  owned 
and  uRed  by  it  in  the  State  of  Massachusetts;  and  the  pro- 
portion of  the  length  of  its  lines  in  that  State  to  their  entire 
length  throughout  the  whole  country  is  made  the  basis  for 
ascertaining  the  value  of  that  property." 

To  the  same  effect  is  Pullman's  Palace  Car  Co.  v.  ftm^ 
sylvania,  supra. 

The  objection  that  the  company  paid   taxes  under  the 
act  of  1891  for  the  year  ending  April  1,  1893,  is  not  will 
taken.      The  act  of  1893,  by  its  terms,  imposes  taxes  on 
appellant's  property  only  from  and  after  the  first  day  oL 
April,  1893. 

Finding  no  error  in  the  record,  the  judgment  is  aflBrmec^ 


NoTB. — ^For  cases  upon  State  taxation  of  telegraph  oompaaies,  eirli^^ 
tbftn  the  two  foregoing,  see  8  Am.  Electl.  Gas.  015,  note. 
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Postal  Tblbqbaph  Cable  Co.  y.  Chablbston. 

XJ.  8,  Supreme  Court,  May  U,  1894, 
a58  U.  S.  692.) 
Telbobafh  oompakieb.— MuNiaPAL  TAX.— Intebstate  oommebcb. 

A,  mimicipal  ordinance,  imposing  upon  telegraph  companies  a  tax 
restricted  to  business  done  exclusively  within  the  city,  and  not 
induding  business  done  to  or  from  points  without  the  State,  and 
not  including  any  business  done  for  the  government  of  the  United 
States,  does  not  violate  the  interstate  commerce  provisions  of  the 
Federal  Constitution,  or  infringe  the  rights  secured  by  acceptance  of 
the  post-roads  act  of  Congress. 

Omss  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  Western 
Union  TeL  Co.  v.  Atty-OerU.  of  MasaachusettSj  vol.  2,  p.  57;  Lekmp  v. 
Fori  of  Mobile,  vol.  2,  p.  79;  Telegraph  Co.  v.  Texas,  vol.  1,  p.  S78; 
Batterman  ▼.  W.  U.  Tel,  Co.,  vol.  2,  p.  6t5;  Western  Lnian  Tel.Co,  t. 
Alabama  State  Board,  vol  8,  p.  1. 

Facts  stated  in  opinion. 

R.  8.  Ouernsey  and  T.  M.  Mordecai,  for  appellant. 

Charles  Inglesby,  for  appellees. 

Justice  Shibas  delivered  the  opinion  of  the  court :  On 

tilie  first  day  of  July,    1892,   the  Postal  Telegraph  Cable 

Company,  a  corporation  of  the  State  of  New  York,  filed  in 

^he  Circuit  Court  of  the  United  States  for  the  district  of 

South   Carolina  a  bill  of  complaint  against  the  city  of 

Charleston,  a  municipal  corporation  of  the  State  of  South 

Carolina,  and  William   L.  Campbell  and  Glenn  E.  Davis, 

citizens  of  the  State  of  South  Carolina,  and  respectively 

sheri£f  and  treasurer  of  said  city,  seeking  to  restrain  the 

collection  of  a  license  imposed  upon  the  said  Postal  Tele- 
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graph  Cable  Company  by  an  ordinance  of  the  city  council 
of  Charleston.  A  preliminary  injunction  was  granted 
enjoining  the  defendants  from  proceeding  to  collect  said 
license  until  the  hearing  of  the  cause  on  its  merits.  An- 
swers were  filed  by  the  city  and  by  the  city  treasurer  and 
city  sheriCF,  and  issue  was  joined  by  replications.  The 
complainant  put  in  evidence  tending  to  sustain  the  allega- 
tions of  the  bill. 

The  facts,  as  disclosed  by  the  bill,  answers  and  evidence, 
were  substantially  these: 

The  Postal  Telegraph  Cable  Company,  a  corporation  of 
the  State  of  New  York,  has  an  office  in  the  city  of  Charles- 
ton; is  engaged  in  sending  and  receiving  messages  by  wire 
to  and  from  points  inside  and  outside  of  the  State  of  South 
Carolina;  and  has  its  lines  over  the  post  roads,  highways 
and  railroads  in  the  city  of  Charleston,  and  in  several  of 
the  States.  The  company  has  accepted  the  provisions  of 
the  act  of  Congress  approved  July  24,  1866,  c.  230,  14 
Stat.  221  [now  Rev.  Stat.  sec.  5263],  whereby  it  has  pat 
its  lines  at  the  service  of  the  United  States  for  postal, 
military  and  other  purposes,  and  given  precedence  to  its 
business.  The  company  has  offices  in  other  cities  and 
towns  in  South  Carolina,  several  of  which  have  adopted 
ordinances  exacting  licenses  from  the  company.  During 
the  year  commencing  January  1, 1892,  and  for  several  years 
prior  to  that  time,  the  company  has  been  engaged  in  the 
business  of  receiving  and  sending  telegrams  for  private 
persons  and  for  the  public  between  the  city  of  Charleston 
and  other  places  within  the  State  of  South  Carolina,  and 
also  in  sending  telegraphic  communications  between  the 
governmental  departments  of  the  United  States,  and  was 
and  is  engaged  in  the  telegraph  business  for  the  purpo» 
of  interstate  commerce.  By  an  act  approved  December  ll 
1881,  the  general  assembly  of  the  State  of  South  Carolin 
authorized  the  city  council  of  Charleston  to  impose 
license   tax,  not   exceeding   five   hundred   dollars,    on  a 
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persons  engaged  in  any  business,  trade,  or  profession  in 
the  city  of  Charleston.  By  an  ordinance,  entitled  **An 
ordinance  to  regulate  licenses  for  the  year  1892,"  the  city 
<5ouncil  enacted  that  every  person,  firm,  company  or  cor- 
poration engaged  in  any  trade,  business  or  profession 
Mthin  the  city  of  Charleston  should  obtain,  on  or  before 
the  20th  day  of  January,  1892,  a  license  therefor.  The 
P^oyision  relating  to  telegraph  companies  is  as  follows: 

*' Telegraph  companies  or  agencies,  each,  for  business  done  exclusively 
^thin  the  city  of  Charleston,  and  not  including  business  done  to  or  from 
Points  without  the  State,  and  not  including  any  business  done  for  the 
'^▼emment  of  the  United  States,  its  olHcers  or  agents,  $500.* ' 

A  penalty,  for  failure  to  take  out  the  license,  of  fifty  per 

cent,  of  the  amount  of  the  tax,  was  provided  for,   and  a 

tx>ntinuing  penalty  of  fifty  per  cent,  for  each  day 's  business 

^one  without  taking  out  such  license.    The  Postal  Tele- 

^aph   Cable  Company,    after  notification,    declined  and 

failed  to  take  out  and  pay  for  such  license,  and,  on  May 

28,  1892,  in  pursuance  of  the  terms  of  the  ordinance,  the 

license  tax  of  $500,  with  penalty  of  fifty  per  cent.,  was 

assessed  against  the  company  and  put  in  the  hands  of  the 

city  treasurer  for  collection,  who  issued  execution  therefor, 

addressed  to  the  city  sheriflF,  requiring  him  to  proceed  to 

collect  said  license  tax  and  penalty  by  distress  and  sale. 

At  the  final  hearing  on  June  21,  1893,  the  temporary 
injunction  was  dissolved,  and  the  bill  dismissed  with  costs. 
From  this  decree  the  present  appeal  was  taken. 

We  do  not  deem  it  necessary  to  discuss  the  contention 
that  the  ordinance  imposing  the  license  tax  in  question  is 
invalid  by  reason  of  its  disregard  of  provisions  of  the  Con- 
stitution of  South  Carolina.  The  Supreme  Court  of  that 
State  has,  in  several  cases,  judicially  settled  that  the 
power  to  raise  revenue  by  a  license  tax  on  business  given  by 
statute  to  the  city  council  of  Charleston,  does  not  violate 


DOC  an  extsrvisv  oi  me  police  power  graniet 
tbe  State;  that  the  Postal  Telegraph  C 
having  constructed  it3  lines  along  post  roai 
Charleston  and  elsewhere,  no  State  or  mui 
can  exact  a  license  for  the  privilege  of  com 
ness,  thus  restraining  the  powers  possessec 
franchises  and  under  the  acts  of  CoDgres 
ordinance  in  question  is  an  interference 
commorce  and  therefore  void. 

The  questions  thus  suggested  have  been  b 
BO  recently  considered  and  decided  by  thi 
known  cases,  that  our  duty  will  be  sufficieni 
briefly  citing  and  applying  those  cases. 

That  this  license  is  not  a  condition  upon 
to  do  business  depends,  but  is  a  tax,  is  sh 
of  Home  Inauranee  Company  t.  City  Cot 
116,  122.  There  the  city  council  of  the 
passed  an  ordinance  which  imposed  a  lie 
*'0D  each  and  every  fire,  marine  or  accid 
company  located,  having  an  office,  or  doing 
the  city  of  Augusta."  The  Home  Insura: 
corporation  of  the  State  of  New  York, 
agency  in  the  city  of  Augusta,  refused  i 
obligation  of  the  ordinance,  and  filed  a  bill 
Court  of  Richmond  county  in  the  State 
enjoin  the  city  council  from  collectine  a  lie 
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the  United  States  goyernment,  and  reliance  is  placed  <mtkl 
case  of  Leloup  r.  Part  of  MoMle^  127  U.  S.  640.    Thm 

it  was  held  that  where  a  telegraph  company  is  doing  4l 
business  of  transmitting  messages  between  different  SUtali 
and  has  accepted  and  is  acting  under  the  telegraph  kff 
passed  by  Congress  July  24,  1866,  no  State  within  wbiA 
it  sees  fit  to  establish  an  office  can  impose  upon  it  a  licenai 
tax,  or  require  it  to  take  out  a  license  for  the  transactiot 
of  such  business;  that  telegraphic  communications  in 
commerce,  as  well  as  in  the  nature  of  postal  service,  and 
if  carried  on  between  different  States  they  are  interstite 
commerce,  and  within  the  power  of  regulation  confemi 
upon  Congress,  free  from  the  control  of  State  regulation^ 
except  such  as  are  strictly  of  a  police  character;  and  that 
any  State  regulations  by  way  of  tax  on  the  occupation  or 
business,  or  requiring  a  license  to  transact  such  busineiSi 
are  unconstitutional  and  void.  Accordingly,  a  judgment 
of  the  Supreme  Court  of  Alabama,  which  sustained  the 
validity  of  an  ordinance  of  a  municipal  corporation  of  that 
State  imposing  a  license  tax  upon  the  Western  Union 
Telegraph  Company,  engaged  in  the  business  of  transmit- 
ting telegrams  from  and  to  points  within  the  State  of 
Alabama  and  between  private  individuals  of  the  State  of 
Alabama,  as  well  as  between  citizens  of  said  State  and 
citizens  of  other  States,  was  reversed.  But  it  was  said,  in 
the  course  of  discussion,  in  that  case,  that  **it  is  urged  tiiat 
a  portion  of  the  telegraph  company's  business  is  internil 
to  the  State  of  Alabama,  and  therefore  taxable  by  the 
State.  But  that  fact  does  not  remove  the  difficulty.  This 
tax  affects  the  whole  business  without  discrimination. 
There  are  sufficient  modes  in  which  the  internal  business, 
if  not  already  taxed  in  some  other  way,  may  be  subjected 
to  taxation,  without  the  imposition  of  a  tax  which  covers 
the  entire  operations  of  the  company.'* 

In  Teleyvaph  Coinpany  v.  Texas,  105  U.  S.  460,  in 
error  to  the  Supreme  Court  of  Texas,  it  was  held  that,  in 
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to  its  foreign  and  interstate  business,  a  telegraph 
ly  is,  as  an  instrument  of  commerce,  subject  to  the 
ing  power  of  Congress,  and  if  it  accepts  the  provi^ 
)f  the  act  of  July  24,  1866  (Revised  Statutes,  sees. 
•268),  it  becomes  an  agent  of  the  United  States,  so 
the  business  of  the  government  is  concerned ;  and 
e  State  laws,  so  far  as  they  impose  upon  such  com^ 
I  specific  tax  on  each  message  which  it  transmits 
.  the  State,  or  which  an  officer  of  the  United  States 
ver  its  lines  on  public  business,  are  unconstitutional; 
Nas  said  that  '*any  tax  which  the  State  may  put  on 
;eB  by   private  parties   and  not   by  agents  of  the 

States,  from  one  place  to  another  exclusively  within 
I  jurisdiction,  will  not  be  repugnant  to  theConstitu- 
the  United  States.*' 

3ase,  in  Ratter  man  t.  Western  Union  Telegraph 
!7U.  S.  411,  was  one  where  the  telegraph  company, 
oration  of  the  State  of  New  York,  filed  a  bill  in  the 

Court  of  the  United  States  for  the  Southern 
t  of  Ohio,  against  Ratterman,  treasurer  of  Hamilton 
,  Ohio,  seeking  to  restrain  the  collection  of  a  tax  on 
►ss  receipts  of  the  company,  which  were  principally, 
)t  wholly,    derived    from  business    between    points 

and  points  without  the  State  of  Ohio.  The  com- 
it,   in  its  bill,  expressed  its  willingness  to  pay  and 

to  pay  taxes  chargeable  against  its  property  and 
3S  within  the  State,  but  alleged  that  the  defendant 
I  to  accept  such  partial  payment,  and  demanded 
nt  for  the  total  assessment  on  all  the  gross  receipts. 

district  and  circuit  judges  certified  a  division  of 
1  to  this  court,  as  to  whether  a  single  tax  upon  the 
s  of  a  telegraph  company,  which  receipts  were 
1  partly  from  interstate  commerce  and  partly  from 
Tce  within  the  State,  but  which  were  returned  and 
d  in  gross  and  without  separation  or  apportionment, 
holly  invalid,   or  invalid  only  in  proportion  and  to 


670  AMERICAN  ELECTRICAL  CASES,      [vol.  5 


Cable  Co.  t.  Charleston. 


the  extent  that  said  receipts  were  derived  from  interstate 
commerce.  Mr.  Justice  Miller  delivered  the  unanimous 
opinion  of  this  court.  The  case  of  The  State  Freight 
Tax,  15  Wall.  232,  was  cited  as  ruling  that  where  the  sub- 
jects of  taxation  can  be  separated  so  that  that  which  arisea 
from  interstate  commerce  can  be  distinguished  from  thai 
which  arises  from  commerce  wholly  within  the  State,  the 
court  will  act  upon  this  distinction,  and  will  restrain  the 
tax  on  interstate  commerce  while  permitting  the  State  tt 
collect  that  arising  upon  commerce  wholly  within  its  owi 
territory.  Accordingly,  the  decree  of  the  court  below, 
following  the  opinion  of  the  circuit  judge,  enjoining  th< 
collection  of  the  taxes  on  that  portion  of  the  receipti 
derived  from  interstate  commerce,  and  permitting  the 
treasurer  to  collect  the  other  tax  upon  property  of  the 
company  and  upon  receipts  derived  from  commerce  entirel; 
within  the  limits  of  the  State,  was  affirmed. 

The  question  arose,  and  was  determined  in  the  same 
way,  in  the  case  of  West.  Union  Td.  Co.  t«  Alabama^ 
132  U.  S.  472.  It  there  appeared  that  a  statute  of  Ala- 
bama imposed  a  tax  ''on  the  gross  amount  of  the  receipts 
by  any  and  every  telegraph  company  derived  from  the 
business  done  by  it  in  this  State."  The  Western  Union 
Telegraph  Company  reported  to  the  board  of  assessors 
only  its  gross  receipts  received  from  business  wholly  trans- 
acted within  the  State.  The  board  required  of  the 
company  a  further  return  of  its  gross  receipts  from  mes- 
sages carried  partly  within  and  partly  without  the  State. 
The  company  made  such  further  return,  and  the  tax  was 
imposed  on  the  gross  receipts  as  shown  by  the  two  returns. 

This  mode  of  assessment  was  sustained  by  the  Supreme 
Court  of  Alabama,  but  this  court  held  that  the  statute  of 
Alabama,  thus  construed,  was  a  regulation  of  commerce, 
and  that  the  tax  imposed  upon  the  messages  comprised 
in  the  second  return  was  unconstitutionaL  In  the  discus 
sion  of  the  case,  Mr.  Justice  Miller  expressed  himself  a 
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follows:  **The  principle  is,  in  regard  to  telegraph  com- 
panies which  have  accepted  the  provisions  of  the  act  of 
Congress  of  July  24,  1866  (Rev.  Stat.  sees.  5263  to  5268), 
that  they  shall  not  be  taxed  by  the  authorities  of  a  State 
for  any  messages,  or  receipts  arising  from  messages,  from 
points  within  the  State  to  points  without,  or  from  points 
without  the  State  to  points  within,  but  that  such  taxes  may 
be  levied  upon  all  messages  carried  and  delivered  exclus  - 
ively  within  the  State.  The  foundation  of  this  principle  is 
that  messages  of  the  former  class  are  elements  of  commerce 
between  the  States  and  not  subject  to  legislative  control  of 
the  States,  while  the  latter  class  are  elements  of  internal 
commerce  solely  within  the  limits  and  jurisdiction  of  the 
State,  and,  therefore,  subject  to  its  taxing  power.''  See, 
likewise.  Pacific  Express  Co.  v.  Siebert,  142  U.  S.  339.  The 
reasoning  of  these  cases  needs  no  reinforcement  and  their 
conclusions  are  readily  applied  to  the  case  in  hand. 

The  express  terms  of  the  ordinance  restrict  the  tax  to 
''business  done  exclusively  within  the  city  of  Charleston, 
and  not  including  any  business  done  to  or  from  points 
without  the  State,  and  not  including  any  business  done  for 
the  government  of  the  United  States,  its  oflBcers  or  agents. " 

It  is  claimed  that  the  Postal  Telegraph  Cable  Company 
is  now  within  the  terms  of  this  ordinance,  because  it  does 
not  do  any  business  exclusively  within  the  city  of  Charles- 
ton; that  its  city  offices  are  merely  initial  points  for 
sending  and  receiving  messages,  and  that,  irrespective  of 
the  messages  sent  or  received  outside  of  the  State,  the  inter- 
state messages  are  not  between  points  within  the  city;  and 
that,  if  license  exactions  were  allowed  to  and  made  by  the 
various  cities  in  the  State,  great  injury  and  wrong  would 
be  done  to  the  telegraph  company. 

But  this  is  a  hardship,  if  such  exists,  that  it  is  not 
irithin  our  province  to  redress.  If  business  done  wholly 
nrithin  a  State  is  within  the  taxing  power  of  the  State,  the 
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courts  of  the  United  States  cannot  reyiew  or  comet  the 
action  of  the  State  in  the  exercise  of  that  power. 

It  is  further  contended  that  the  ruling  of  the  cited  cases 
does  not  cover  the  case  of  a  telegraph  company  which  hu 
constructed  its  lines  along  the  post  roads  in  the  dty  ot 
Charleston,   and  elsewhere,   and  which   is  exercising  its 
functions  under  the  act  of  Congress  as  an  agency  of  the 
government  of  the  United  States.     It  is  obvious  that  ths 
advantages  or  privileges  that  are  conferred  upon  the  com- 
pany by  the  act  of  July  24,   1866  (Rev.   Stat.  sees.  5S6S> 
5268),    are    in  the    line  of    authority  to    constmct  and 
maintain  its  lines  as  a  means  or  instrument  of  interstito 
commerce,    and  are  not  necessarily  inconsistent  with  a 
right  on  the  part  of  the  State  in  which  business  is  doae 
and  property  acquired  to  tax  the  same,   within  the  limita 
tions  pointed  out  in  the  cases  heretofore  cited. 

It  was  upon  the  doctrine  of  these  cases  that  the  court 
below  acted  in  refusing  the  injunction  and  dismissing  the 
bill,  and  its  decree  is,  therefore, 

Affirmed. 

Messrs.  Harlan,  Brown  and  Jackson  dissented. 


NoTi".  -This  decision  confirms  that  of  the  Supreme  Court  of  XehrMlc^ 
reported  4  Am.  Electl.  Cas.  62*).  In  that  oase,  Western  Union  Td,  Co,  ^ 
City  of  Fremont,  an  application  for  a  rehearing  was  made,  and  wa&  denl^ 
upon  the  authority  of  the  case  here  reported,  Judge  Post  writing  tt^ 
opinion,  in  which,  however,  he  takes  occasion  to  express  hit  own  mi^ 
in  the  following  language : 

**  Although  the  writer  was  absent  when  this  case  was  under  oonsideii^ 
tion,  and  expressed  no  opinion  at  that  time,  he  was  disposed  to  concur  i0 
the  views  expressed  by  Ck)mmissioner  Irvine.  It  seemed  that  the  ordin 
ance  involved  was  a  mere  device,  whereby  the  city,  under  the  pretense  o0 
a  license  tax,  was  in  reality  asserting  the  right  to  tax  State  buainev  of  UmS 
plaintiff  vX)mpauy. 

"  It  had  been  definitely  settled  by  decisions  of  that  cxnirt  that  taxation 
of  the  business  of  telegraph  and  express  companies  and  other  oorporatioiks 
exclusively  within  the  several  States  is  not  violative  of  the  interstate  oom- 
merce  provision  of  the  national  Constitution,  although  that  principle  ha^ 
n^t  previously  been  applied  tc  municipal  bodies  so  as  to  authorize  the  i'9- 
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poritioin  of  taaces  like  those  here  inyolved.  But  the  question  is  no  longer  an 
open  one,  so  ftur  as  the  courts  of  the  United  States  are  concerned.  Indeed, 
the  case  cited  appears  to  be  condusiye  of  every  phase  of  the  present  oon- 
troTersy,  although  the  opinion  therein  adds  nothing  to  the  reasoning  of 
Jodf^  NORVAL  in  this.  While  the  rule  which  permits  the  imposition  of  a 
license  tax  upon  a  corporation  whose  only  business  is  the  receiving  and  trans- 
mitting of  messages  between  a  city  and  distant  points  appears  to  conflict 
with  numerous  constructions  of  the  interstate  commerce  law,  it  is  our  duty 
to  accept  the  settled  rule  of  the  Federal  tribunals  as  decisive  of  the  question. 
Ooneeming  a  subject  of  such  general  importance,  and  presenting  a  ques- 
tion oognisable  by  the  courts  of  the  United  States,  there  can  properly  be 
no  local  rule;  and  it  having  been  definitely  settled  by  those  courts,  a  State 
ooort  would  hardly  be  justified  in  adopting,  if,  indeed,  in  adhering  to,  a 
diiEerent  rule." 

Tlie  following  named  cases  in  the  earlier  part  of  this  volume  relate  to 
license  or  rental  fees  as  compensation  for  the  use  of  streets:  Postal  TeL.  Cable 
Co,  T.  BaUimore,  p.  87;  8t.  Lowia  v.  W.  U,  TeL  Co.,  p.  48;  Hodges  v.  W.  U. 
TeL  Co.,  p.  66;  Harriaburg  v.  Pienn,  TdepK  Co.,  p.  68.  In  the  last  named 
H  is  held  that  both  such  a  license  fee  and  a  general  tax  may  be  imposed. 
See  also  note,  voL  4,  p.  646. 


Western  Union  Telegraph  Company  v.  Call  Publish- 
ing Company. 

Ndmuka  Supreme  Court,  March  8, 1895. 
(44  Neb.  826.) 

DlSCBDONATION  BY  TELEGRAPH  COMPANY. 

(Head  note  by  the  court): 

A  telegrai^  company  is  a  public  carrier  of  intelligence,  with  rights  and 
duties  analogous  to  those  of  a  public  carrier  of  goods  or  passengers. 

Section  7,  article  11,  of  our  Ck)n8titution  limits  the  legislature  in  the  reg- 
ulation of  telegraph  companies  to  the  correction  of  abuses  and  pre- 
vention of  unjust  discrimination. 

Not  all  discrimination  in  rates  is  unjust.    In  order  to  constitute  an  unjust 

discrimination,  there  must  be  a  difference  in  rates  under  substantially 

similar  conditions  as  to  service. 

Clhapter  8da  Compiled  Statutes,  regulating  telegraph  companies,  prohibits 

fiiat»  aU  partiality  or  discrimination  between  patrons  in  the  handling  or 

VOL.  V — 43. 
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busiBess;  second,  all  partiality  or  discrimination  in  rates  for  nmiltf  ler- 
T^ioes;  third,  partiality  or  discrimination  as  to  terms  of  payment  or  de- 
livery; and,  fourth,  all  discrimination  in  favor  of  penoos  transmittmi 
dispatches  to  the  greater  distance. 

In  so  far  as  the  act  referred  to  forbids  unjust  discrimination,  and  diss* 
garding  the  penalties  imposed  by  the  act,  it  merely  declares  pii]ici|itei 
recognized  by  the  common  law. 

Either  under  the  conmion  law  or  the  statute,  a  telegraph  oompsny  mnt 
charge  for  its  services  no  more  than  a  reasonable  rate;  under  like  oonfi* 
tions,  it  must  render  its  services  to  all  patrons  on  equal  terms;  tod  il 
must  not  so  discriminate  in  its  rates  to  different  patrons  as  to  give  on 
an  undue  preference  over  another. 

It  is  not  an  undue  preference  to  make  to  one  patron  a  leas  rate  tina  to 
another,  where  there  exist  differences  in  conditions  affecting  the  expeoM 
or  difficulty  of  performing  the  servioe  which  fairly  justify  a  diflensoe 
in  rates. 

Where  it  is  shown  that  a  difference  in  rates  exists,  but  that  there  is  alio  i 
substantial  difference  in  conditions  affecting  the  difficulty  or  expoM 
of  performing  the  service,  no  cause  of  action  arises  without  evideooe  to 
show  that  the  difference  in  rates  is  disproportionate  to  the  differenoe  ia 
conditions.  A  jury  cannot  be  permitted  to  find  such  disproportioii  witt* 
out  evidence. 

Appeal  by  defendant  below  from  judgment  of  Distrifii 
Court,  Lancaster  county.     Facts  stated  in  opinion. 

H.  D.  Estabrook  and  Harwood,  Ames  &  Pettis,  for  plaintifi 
in  error. 

Wm.  Leese  and  John  M.  Stewart,  contra. 

Irvine,  C.  :  The  Call  Publishing  Company  is  a  corpora 
tion  publishing  a  daily  newspaper  in  the  city  of  Lincoln 
It  brought  this  suit  against  the  Western  Union  Telegraph 
Company,  alleging  that  since  July  1,  1888,  it  had  bee^ 
receiving  from  the  telegraph  company  the  dispatches  C^ 
the  Associated  Press  collected  by  that  organization  m 
Chicago  and  transmitted  daily  from  Chicago  to  IdncoliTi 
as  well  as  to  other  cities;  that  there  existed  between  the 
Associated  Press  and  the  telegraph  company  a  contrad 
which  prevented  the  Call  Company  from  procuring  its 
news  otherwise  than  over  the  lines  of  the  telegraph  com> 
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panj;  that  during  said  period  the  telegraph  company  had 
charged  and  collected  from  the  Call  Company  $75  per 
month  for  transmitting  such  dispatches,  not  exceeding 
1,600  words  each  day;  that  the  State  Journal  Company 
published  in  the  city  of  Lincoln,  a  daily  newspaper,  which 
had  been  during  the  whole  of  such  period,  and  prior  thereto, 
receiving  the  same  dispatches ;  that  during  the  whole  of 
said  period  the  telegraph  company  unjustly  discriminated 
in  favor  of  the  State  Journal  Company,  and  against  the 
Gall  Company,  and  gave  to  the  State  Journal  Company  an 
undue  advantage,  in  that  it  charged  the  State  Journal 
Company  for  the  same,  like,  and  contemporaneous  services 
as  were  rendered  to  the  Call  Company  only  the  sum  of 
11.50  per  100  words  daily  per  month;  that  the  amount 
charged  and  collected  by  the  telegraph  company  from  the 
Gall  Company  was  excessive  and  unjust  to  the  amount  of 
the  excess  of  the  charge  to  it  over  that  to  the  State  Journal 
Company;  that,  immediately  upon  discovering  such  dis- 
crimination, the  Call  Company  demanded  repayment  of 
such  excess,  which  was  refused.  Damages  were  alleged 
j>n  this  account  in  the  sum  of  $1,962,  for  which  judgment 
was  prayed.  The  telegraph  company  admitted  the  charges 
made  to  the  Call  Company,  and  admitted  that  it  charged 
the  State  Journal  Company  for  its  dispatches  $125  per 
month,  but  denied  that  it  had  given  the  State  Journal 
Company  any  undue  advantage,  or  that  it  had  unjustly 
discriminated  in  favor  of  the  State  Journal  Company.  It 
further  alleged  that  the  Call  Company  published  an  even- 
ing paper,  and  received  over  the  telegraph  company's 
lines  dispatches  not  exceeding  1,500  words  per  day,  all 
transmitted  and  delivered  in  the  daytime,  and  that  this 
charge  was  fair  and  reasonable,  and  was  no  greater  than 
was  charged  other  persons  for  similar  services.  It  further 
alleged  that  it  had  accepted  the  provisions  of  the  act  of 
Congress  of  1868,  in  regard  to  telegraph  companies,  and 
pleaded  that  the  subject  matter  of  the  action  was  within 
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the  exclusive  jurisdiction  of  the  Federal  ooortB;  and  it 
further  pleaded  that  it  at  all  times  had  been  ready  to  tnuiB> 
mit  all  dispatches  with  impartiality  in  the  order  in  which 
they  were  received,  and  had  ever  been  willing  to  offer  the 
same  and  equal  facilities  to  the  plaintiff  and  all  pablisheis 
of  newspapers,  and  to  furnish  dispatches  for  publicadon  to 
all  newspapers  on  the  same  conditions  as  to  payment  and 
delivery.  The  reply  was  a  general  deniaL  There  wis  i 
verdict  for  the  plaintiff  for  $975,  upon  which  judgment 
was  rendered,  and  the  telegraph  company  prosecutes  am. 

The  errors  assigned  relate  to  the  instructions  giTm  and 
refused,  and  to  the  sufficiency  of  the  evidence.  The  as^n- 
ments  of  error  in  regard  to  the  instructions  gioup  dMB> 
selves  in  the  same  manner  as  in  the  case  of  HidtJ. 
Kinkaid  40  Neb.  178.  One  assignment  is  dirMvd 
against  the  instructions  given  by  the  court  €»  aor. 
Another  is  directed  against  those  asked  hj  the  vgi^^tfb 
company  and  refused.  Some  of  those  given  by  theeoon 
were  manifestly  correct,  and  at  least  one  askfd  br  ii 
telegraph  company  was  substantiallj  coTered  br  iht 
court's  charge.  These  assignments  musu  irf^frp?-  i? 
ovorral\l,  an.l  we  are  remitted,  in  an  exaTn-iiiGar  d^ 
caso,  to  a  consideration  of  the  sufficiency  of  ib*  «Ti5f3«. 

The  evidence  shows},  without  substantial  fv.-^?^  aac 
prior  to  July,  ISSS,  a  newspaper  had  been  pcrcshK  a 
the  city  of  Lincoln  known  as  the  StaU  rv7i>-.r-cL     7s» 
paper  had  acquire  what  is  styled  a  *"frazirh»j  "  zr  » 
Xorihwestern   Associated   Press,    and   V^  b««!r  '•^ts: 
the  dispatches  of  that  organization,  paying  xr  i» 
ated  Press  tiO  per  month  therefor,  aad  pAxli^r  ^  xs 
graph     com';^any    for    transmitting    azad     Qrlrr^raisr  * 
<?;<paxi:?ies  $75  per  month  for  a  maximT^ra  c'  1 4i*  ^ipe 
per  day.     The  manner  in  which  tnis  cc^rrrars  -va^  ysBt^ 
aK'ut  was  that  Mr.  Calhoun,  the  jrc-rrk-^cc  cc  -ait  ft* 
r\-u>r^r,U  negotiated  with  themara^r  rf i5» 
tion  for  procuring  its  news,   ai^d   was  br  xt>^ 
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informed  that  he  should  first  make  terms  with  the  telegraph 
company  for  transmitting  the  messages.  Negotiations 
were  entered  into  between  Mr.  Calhoun  and  the  telegraph 
company,  resulting  in  an  oHFer  by  the  telegraph  company 
to  transmit  1,400  words  per  day  for  $75  per  month,  and 
this  offer  was  accepted  by  Mr.  Calhoun.  About  July  1, 
1888,  Mr.  Calhoun  sold  his  paper  to  the  Call  Company, 
and  assigned  to  that  company  the  franchise  which  he  had 
acquired  in  the  Northwestern  Associated  Press.  No  new 
contract  is  disclosed  between  the  Call  Company  and  the 
telegraph  company,  but  the  telegraph  company  continued 
to  deliver  and  the  Call  to  receive  the  dispatches  in  the 
same  manner  as  thej  had  been  transmitted  and  repeived 
to  and  by  the  Democrat  before  the  sale,  and  the  Call  Com- 
pany paid  the  rate  of  $75  per  month.  The  paper  pub- 
lished by  the  Call  Company  was  an  evening  paper,  pub- 
lished between  3  and  4  o'clock  iu   the  afternoon. 

The  State  Journal  Company  published  a  morning  paper. 
It  was  also  a  member  of  the  Associated  Press,  and 
received  over  the  wires  of  the  telegraph  company  dis- 
patches not  to  exceed  5,600  words  a  day,  for  which  it  paid, 
during  this  period,  the  sum  of  $125  per  month.  It  also 
was  a  member  of  the  United  Press,  another  association 
for  the  collection  of  news,  and  received  through  that 
association,  over  the  wires  of  the  Postal  Telegraph  Cable 
Company,  from  7,500  to  8,000  words  per  day,  for  which 
it  paid  to  the  Postal  Company  $200. 

The  Associated  Press  transmits  its  news  in  two  groups, 
called  **reports."  The  day  report  is  transmitted  between 
11  A.  M.  and  about  2.30  P.  M.,  and  is  for  the  especial 
benefit  of  evening  papers.  It  is  this  report  which  the  Call 
Company  received.  The  night  report  is  usually  transmitted 
at  night,  and  generally  between  7  P.  M.  and  3  A.  M.,  and 
18  for  the  especial  benefit  of  morning  papers.  The 
Journal  Company's  contract  strictly  included  only  the 
night  report,  but  for  many  years  it  has  in  fact  received 
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both  day  and  night  reports.     Prior  to  the  acquirition  by 
the  Democrat  of  its  franchise  in  the  Associated  Press,  the 
day  report  to  the  Journal  was  relayed  at  Omaha,  whence  it 
was   usually  transmitted  to  Lincoln  by  wire,  but  some- 
times by  mail.      The  Journal  Company  sent  to  the  office 
of  the  telegraph   company   for  this   report,    and  usually 
obtained  it,   about  4  P.  M.     After  the  Democrats  acquisi- 
tion of  the  franchise,  the  day  report  was  transmitted  from 
Chicago    directly,    except    when    the    weather   or  other 
influences  required  a  relay  at  Omaha.      It   was  sent  in 
time  for  use  by  the  afternoon  paper,  was  committed  to 
writing  on  manifold   paper,  one   copy  delivered    to  the 
Democrat,  and,  after  its  sale,  to  the  Call,  and  the  other  to 
the  Journal.     The  Journal  was  not  permitted  to  use  this 
report  until  after  it  had  been   published   in  the  CaU.   It 
was   also  shown  that  in   order  to  be  of  any  service  to  the 
CaU  the  day  report  must  be  delivered  to  it  not  later  than  3 
o'clock   in   the  afternoon,    while   the   night  report  to  the 
Journal  might  be  transmitted  at  any  time  prior  to  about 
3  o'clock  in  the  morning.     Prior  to  the  contract  between 
the   Democrat  and   the   telegraph    company   for  the  day 
report,  the  telegraph  company  used  but  one  wire  between 
Omaha  and  Lincoln.     In  order  to  promptly  transmit  the 
day  report  to  the  Democrat,   the  telegraph    company  was 
required  to  erect  another  wire,  and  employ  an  additional 
operator  at  Lincoln.     Neither  this  wire  nor  this  operator 
was    employed  exclusively  for   transmitting    the  report. 
Other  business  between  the  two  cities  demanded  additional 
facilities,    and   this  wire   and    this  operator,    when  not 
engaged  in  transmitting  the  press  report,  were  used  fo^ 
commercial  business.     But  the  necessity  of  transmitting 
this  report  was  one  of  the  elements,  and  evidently  a  largo 
one,  in  requiring  the  telegraph  company  to  so  increase  its 
facilities.     During  the  hours  within  which  the  day  report 
must  be  transmitted,  the  facilities  of  the  telegraph  com* 
pany  are  taxed  with  a  great  burden  of  commercial  business, 
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during  those  hours  certain  wires  are  leased  to  indiyi- 
B  to  accommodate  their  business.  After  4  o'clock  in 
iftemoon  these  leased  wires  are  free,  and  can  be  used 
le  telegraph  company  for  other  purposes.  During  the 
ty  when  the  night  report  is  transmitted,  not  only  are 
I  leased  wires  free  for  use  by  the  telegraph  company, 
here  is  not  the  same  pressure  of  commercial  business 
rally,  and  it  is  the  established  usage  of  telegraph 
»anies,  on  account  of  these  circumstances,  to  transmit 
ages  during  the  night  at  less  rates  than  in  the  day- 
There  is  also  evidence  tending  to  show  that  there 
more  morning  papers  to  divide  the  aggregate  cost  of 
mitting  the  night  report  than  there  were  evening 
rs  to  divide  the  aggregate  cost  of  transmitting  the  day 

ere  was  some  question  made  as  to  whether  or  not  the 
and  the  Journal  were  in  any  sense  competitors  in 

a  way  that  either   could  be   affected  by  the  relative 

charged.     On   this  point  we  have  no  doubt  that  a 

of  competition  was  shown.  One  was  a  morning 
r,  the  other  an  evening  paper,  and  the  same  persons 
lently  buy  or  subscribe  to  both;  but  it  was  shown 
the  advertising  rates  of  a  newspaper  depended  chiefly 

its  circulation,  and  that  its  circulation  depends 
ly  upon  its  ability  to  supply  the  news  to  its  patrons. 

a  paper  with  good  facilities  for  obtaining  and  publish- 
bhe  news  will,  other  things  being  equal,  exceed  in 
lation  a  paper  with  poorer  facilities,  and  that  these 
snces  operate,    as  between    newspapers    having  the 

field  of  circulation,  although  one  be  published  in  the 
ling  and  the  other  in  the  evening.     Indeed,  it  would 
ly  require   evidence  to  establish  such  patent  facts. 
om  the  foregoing  statement  of  evidence  it  will  be 

that  the  following  propositions  were  established: 
. — That  the  actual  rate  charged  to  the  Call  was 
I  greater  than  the  usual  rate  charged  to  the  Journal. 
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Socond. — Tliat  tlio  two  papers    were  in  such  sense  com- 
petitors that  if  one,  for  a  given  sum,  could  not  obtain 
same  news  facilities  as  the  other  for  the  same  sum, 
difference  would  operate  to  the  disadvantage  of  the  former. 
Third. — That  from  the  requirements  of  the  two  papers, 
based  upon  their  respective  hours  of  publication,  then 
was  a  marked   and  substantial  difference   in  conditions 
affecting  the  convenience   and  expense  of  the  telegraph 
company  in  transmitting  to  each  its  dispatches.    Fourth.— 
That  there  was  no  evidence  of  any  character  showing  to 
what  extent  this  difference  in  conditions  affected  the  tele- 
graph company;  there  was  no  evidence  tending  to  show 
that  the  charge  to  the  Call  Company  was  in  itself  unreason- 
ably high,  that  the  charge  to  the  Journal  Company  was 
unreasonably  low,  or  that  the  charge  to  either  was  greater 
or  less  than  the  ordinary  or  reasonable  charge  to  others 
for  similar    services.       It   follows,    therefore,   that    the 
T<^rdict  was  sustained  by  the  evidence  if,  as  a  matter  of 
law,  it  was  sufficient  to  show  either  that  another  person 
was  obtaining  dispatches  for  a  less  sum  than  the  plaintiff, 
without  regard  to  differences  in  conditions,   or  if  it  was 
sufficient  to  show  a  difference  in  rate  accompanied  bja 
difference  in  conditions,  leaving  to  the  jury,  without  other 
evidence,  the  duty  of  comparing  the  difference  in  rates 
with  th<r  difference  in   conditions,   and  determining  with- 
out other  aid  whether  or  not  the   difference   in  rates  was 
dispropv>rtion.\te  to  the  difference  in  conditions.      But  the 
vt'^rilict  was  not   sustained  bv   the  evidence  if   a  m*'* 
difforti^nce    in    rates,  without    regard  to  conditions,  ^^ 
insufficient  to  ground  a  right  of  action,  or  a  difference 
both  in  rates  and  conditions  being  shown,   it  was  also 
nev>essarT  lo  establish   by  evidence  that  these  differences 
wer^  disproportionate. 

The  action  was  evidently  begun  under  section  &,  chap^ 
S9a>  Compiled  Statutes^  oroviding  that : 
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t  flball  be  unlawful  for  any  telegraph  company,  association  or  organ- 
m  engaged  in  the  business  of  forwarding  dispatches  by  telegraph,  to 
Ad,  oolleot,  or  receive  from  any  publisher  or  proprietor  of  a  news- 
r  any  g^reater  sum  for  a  given  service  than  it  demands,  charges  or 
3t8  from  the  publisher  or  proprietor  of  any  other  newspaper  for  a  like 
oe,  *  *  *  and  •  •  •  such  telegraph  company  or  association 
be  liable  for  all  damages  sustained  by  the  person  or  parties  in  con- 
moe  of  such  discrimination." 

ur  Constitution  contains  an  express  grant  of  authority 
)gislate  upon  this  subject.  Article  11,  section  7,  of  the 
stitution  is  as  follows : 

"he  legislature  shaU  pass  laws  to  correct  abuses  and  prevent  unjust 
imination  and  extortion  in  aU  ohargee  of  express,  telegraph,  and  rail- 
cx>mpanie8  in  this  State,  and  enforce  such  laws  by  adequate  penalties 
e  extent,  if  necessary  for  that  purpose,  of  forfeiture  of  their  property 
CrmnohiBes." 

1  the  absence  of  such  a  provision  in  a  State  Constitu- 
i,  there  could  be  little  doubt  of  the  power  of  the  Legisla- 
)    in    the    premises.     But    expressio  uniu8  est  exclusio 
riu8,    and,  the   Constitution   containing    this    express 
nt  of  power,   the  provision  quoted  must  be  taken   as 
tblishing  the  limits  of  legislative  authority  upon  this 
ject.      We  refer  to  the  constitutional  provision  because 
imply  grants  the  right  to  prevent  by  legislation  "unjust 
srimination. "     This  phrase  has  been  frequently   used 
the  courts   and  Legislatures,  and  has  obtained  a  well 
;led  construction.     It  is  not  every  discrimination  which 
mjust.     So  many  cases  illustrate  this  principle  that  it 
old  be  difficult   to  collect  them.     But  the  general  nature 
the  decisions  may  be  readily  seen  from  an  examination 
the  note  to  Root  v.  Long  Island  R,  Co.,    11  Am.   St. 
p.  (N.  Y.)  643.     In  construing  our  statute  it  is  neces- 
y  to  bear  in  mind  the  constitutional  limitation  quoted, 
1   the  statute  bears  a  just  and   reasonable  construction 
;hin  that  limitation.     It  provides  in  its  fifth  section  that 
telegraph  companies  shall  transmit  all  dispatches  with 
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impartiality  in  the  order  in  which  they  are  received,  and 
use  due  diligence  in  their  delivery,  without  discriminatioD 
as  to  any  person  or  party  to  whom  they  may  be  directed. 
This  section  evidently  refers  to  the  duty  of  the  telegraph 
company  as  to  the  ;mode  of  conducting  its  business,  and 
not  to  the  charges  therefor,  and  forbids  partiaUtj  or 
discrimination  in  the  transmission  of  messages.  Section 
7  is  very  similar  in  its  terms  to  what  is  known  as  "the 
long  and  short  haul  clause''  of  the  interstate  commerce 
act,  and  forbids  the  charging  of  a  greater  sum  for  the  trans- 
mission of  a  message  over  a  given  distance  than  it  charges 
for  a  similar  message  over  a  greater  distance,  but  adds 
this  significant  proviso: 

**  That  dispatches  transmitted  daring  the  night,  and  dispatches  for  pab* 
lication  in  newspapers,  may  be  forwarded  and  delivered  at  reduced  nut; 
such  rates  must,  however,  be  uniform  to  aU  patrons  for  the  same  serrioe.* 

Section  8  we  h  ave  already  quoted,  so  far  as  it  is  materiaL 
Section  9  provides  that: 

"  Every  telegraph  company  and  every  press  assoc^iation  engaged  in  the 
transmission,  collection,  distribution  or  publication  of  dispatches,  abill 
afford  the  same  and  equal  facilities  to  aU  publishers  of  newspapen,  and 
furnish  the  dispatches,  collected  by  them  for  publication  in  any  given 
locality,  to  all  newspapers  there  published,  on  the  same  oonditions  as  to 
Payment  and  delivery.** 

An  analysis  of  these  provisions  discloses  that  the  Legis- 
lature sought,  by  the  act  referred  to,  to  prohibit,  first,  aU 
partiality  or  discriminatiou  between  patrons  in  the  hand- 
ling of  business;  second,  all  partiality  or  discriroinatioo 
in  regard  to  rates  for  similar  services;    third,    all  such 
partiality  or  discrimination  as  to  terms  of  payment  or 
delivery;     and,    fourth,    all    discrimination    in    favor   of 
persons   transmitting  dispatches  to  the  greater   distance. 
Without  violence  to  the  language  of  the  act,    and  without 
giving  it  an  interpretation  beyond  the  constitutional  grant 
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of  power,  it  cannot  be  construed  so  as  to  require  a  tele* 

graph  company  to  transmit  messages  to  two  patrons  under 

different  conditions  at  the  same  rate.     So  interpreted,  we 

do  not  think  that  the  act,  in  so  far  as  it  affects  civil  actions, 

^d  disregarding  the  penalties  it  imposes,    is  anything 

^ore  than  declaratory  of  the  common  law.    In  the  present 

^t^te  of  ciyilization  it  would  be  idle  to  assert  that  a  tele« 

graph  company  is  not  charged  with   a  public   function, 

The   telegraph  company  in   this  case  does  not  so  assert. 

Xt  is  now  the  established  law  that  a  telegraph   company 

is  a  public  carrier  of  intelligence,  with  rights  and   dutiea 

analogous   to  those  of  a  public  carrier  of  goods  or  pas<i 

aengers.     The  law  regulating  the  duties  of   railroads   and 

other  carriers  is,  therefore,  largely  applicable  to  telegraph 

companies.     The  act  of  Congress  known  as  the  **  Interstate 

Commerce  Act"  contains  few  new  features,  and  was  chiefly 

designed  to  carry  into  statutes  of  the  United  States  (the 

TJnited  States,  as  such,  not  haying  any  common  law)  the 

principles   of  the  common   law  already  enforced   by  the 

8tat?8  in   their  domestic   affairs.     England   and   many  of 

the  States   have  adopted  similar  statutes,  not  so  much  to 

ingraft  new  principles   upon  the  law  as  to  make  certain 

and  more  readily  enforce  principles  already  established. 

It  is  argued  by  the  telegraph  company  that  no  cause  of 

action  can  be  predicated  upon  the  mere  fact  that  another 

patron   obtained  services   for   a  lesser  rate,    unless  it  be 

shown  that  the  rate  charged  the  complainant  is  in  itself 

unreasonable  and  excessive.     There  are  cases  to  this  effect 

but  we  cannot  lend  our  assent  either  to  their  reasoning  or 

to  their  conclusion.     On  the  contrary,  we  believe  the  true 

rule  to  be  that  rates  must  not  only  be  reasonable  in  them, 

selves,  but  must  be  relatively  reasonable;  that   is,  that  a 

person   or  corporation  engaged   in   public   business,  and 

obligated   to   render  its   services   to   all    persons    having 

occasion  to  avail  themselves  thereof,    is  bound  in  fixing 

its  rates  to  observe  two  rules:  First,    its   rates   must   be 
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reasonable;  and,  second,  it  must  not,  without  a  just  and 
reasonable  ground  for  discrimination,  render  to  one  patron 
services  at  a  less  rate  than  it  renders  to  another,  where  such 
discrimination  operates  to  the  disadvantage  of  that  other. 
lioards-of'Trade  v.  Chicago^  if.  &  St.  P.  R,  Co.,  1  Int.  Com. 
Hep.  215;  Hays  v.  Pennsylvania  R.  Co.,  12  Fed.  Rep.  309; 
Scofield  V.   Lake   Shore   &  M.   S.  R.   Co.,  43  0.  St,  671; 
Chicago,  &  A.  R.  Co.  v.  People,  67  111.  11;  Indianapolu,  d. 
<£:  S.  R.  Co.  V.  Ervin,  118  111.  250;    Messenger  v.  PenMrfV 
vania  R.  Co.,  36  N.  J.  Law,  407;   Attvater  v.  DelnwartyL 
4c  R.    Co.,    48   N.   J.  Law,    55;    McDuffee  v.  PortlaU  k 
R.  R.   Co.,  52   N.  H.  430;    Houston  &  T.   C.  R.  Co.  t. 
Rust,  58  Tex.  98;    Ragan  v.  Aiken,  9  Lea  (Tenn.),  609. 
But  it  is  not  unjust  discrimination,  it  is  not  contrary  to  the 
common  law,  and  it  is  not  contrary  to  our  statute,  to  make 
A  difference   in  rates  where  the  expense  or  diflBculty  of 
performing  the  services  renders  such  discrimination  fair 
and  reasonable.     Many  of  the  cases  already  cited  illustrate 
this  principle.     In  addition  thereto  there  may  be  cited /a- 
lerstate  Commerce  Commission  v.  Baltimore  &  0.  R.  Co.t  43 
Fed.  Rep.  37;    Bayles  v.  Kansas  P.  R.  Co.,  13  Colo.  181; 
Root  V.  Long  Island  R.  Co.,  supra;  Savitz  v.  Ohio  &  M.R- 
Co.,    49    111.    App.    315.      With    the    general    rule  an- 
nounced  in   the   latter  cases  we  concur,  but  we  do  not 
wish   to   commit   ourselves   to  its   application    in  all  oi 
them.     Some   cases    justify   a  discrimination   merely  on 
account  of  the  quantity  of  business  transacted.     In  the 
language  of  Hays  v.  Pennsylvania  R.   Co.,  and  Scofield  v. 
Lake  Shore  &  M.  S.  R.  Co.,  supra,  such  a  discrimination 
in  favor  of  the  patron  having  the  larger  business  tends  to 
create  monopoly,  destroy  competition,  and  is  contrary  to 
public  policy.     The   same  objection  can  be  urged  to  the 
giving  of  privileged  rates  for  the  purpose  of  obtaining  the 
business  of  a  particular  patron,   and  a  discrimination  on 
this  ground  is,  we  think,  very  justly  condemned   by  the 
house  of  lords  in  the  case  of  London  &  N.    W.  JR.    Co.  y. 
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EversJied,  L.  R.  3  App.  Cases  (Eng.),  1029.  Many  of  the. 
eases  cited  construe  statutes^  but  they  were  statutes 
declaring  what  we  think  to  be  common  law  rules,  so  tha^ 
whether  this  case  be  viewed  as  one  under  our  statute 
relating  to  telegraph  companies  or  one  based  upon  the 
common  law,  we  think  the  principles  governing  it  are  the 
same.  These  are  that  the  telegraph  company  was  bound, 
first,  to  charge  for  services  no  more  than  what  was  reason- 
able; second,  that  under  like  conditions  it  must  render 
services  to  all  patrons  on  equal  terms ;  third,  that  it  must 
not  so  discriminate  in  its  rates  to  different  patrons  as  ta 
give  one  an  undue  preference  over  another;  but  fourth,  it 
18  not  an  undue  preference  to  make  to  one  patron  a  lesa 
rate  than  to  another  when  there  exist  differences  in  condi** 
tions,  as  to  the  expense  or  difficulty  of  the  services 
rendered,  which  fairly  justify  such  a  difference  in  rates. 
As  we  have  already  stated,  a  considerable  difference  in 
the  absolute  rates  charged  the  Call  Company  and  the 
Journal  Company  was  shown,  but  there  were  also  shown 
differences  in  conditions  affecting  the  expense  and  difficulty 
of  rendering  the  services,  which,  at  common  law,  would 
justify  some  difference  in  rates,  and  this  difference  was  one 
which  the  proviso  quoted  from  the  seventh  section  of  our 
statute  expressly  recognizes  as  justifying  a  discrimination 
in  this  State.  There  was  no  evidence  to  show  that  the 
rate  charged  the  Call  Company  was  unreasonably  high, 
there  was  no  evidence  to  show  that  the  rate  charged  the 
Journal  Company  was  unreasonably  low;  there  was  no 
evidence  to  show  what  difference  in  rates  was  demanded 
or  justified  by  the  exigencies  of  the  differences  in  con- 
ditions of  service.  We  do  not  think  that  the  enforcement 
of  contracts  deliberately  entered  into  should  be  put  to  the 
hazard  of  a  mere  conjecture  by  a  jury,  without  evidence 
upon  which  to  base  their  verdict.  How  can  it  be  said 
that  a  jury  acts  upon  the  evidence,  and  reaches  a  verdict 
solely  upon  a  consideration  thereof,  when,    having  estab« 
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lished  a  difference  in  rates  and  a  difference  in  conditions, 
without  anything  to  show  how  one  difference  affects  the 
other,  or  to  what  extent,  it  is  permitted  to  measure  one 
against  the  other,  and  to  say  that  to  the  extent  of  one 
dollar  or  to  the  extent  of  one  thousand  dollars  the  difference 
in  rates  was  disproportionate  to  the  difference  in  condif 
tions?  It  may  be  said  that  it  would  be  difficult  to  produce 
evidence  to  show  to  what  extent  such  differences  in  condi* 
tions  reasonably  affect  rates.  This  may  be  true,  but  the 
answer  is  that,  whatever  may  be  the  difficulties  of  the  proof 
a  verdict  must  be  based  upon  the  proof ;  and  a  verdict  muit 
be  founded  upon  evidence,  and  not  upon  the  conjecture 
of  the  jury,  or  its  general  judgment  as  to  what  is  fair, 
without  evidence  whereon   to  found  such  judgment. 

The  chief  justice  takes  a  different  view,  and  thinks  there 
is  found  in  the  evidence  a  basis  for  the  verdict.     This  con* 
elusion  is  arrived  at  by  considering  the  service  performed 
for  the  Journal,  so  far  as  the   day  report  is   concerned,  as 
similar  in  its  conditions  to  that  performed  for  the  CaU.  We 
agree  with  him  that  it  is  the  fair  inference  from  the  e?i* 
dence  of  the  witness  Hathaway  that  the  sum  of  $125  per 
month  paid  by  the  Journal  is  intended  to  include  compen- 
sation for  both  day  and  night  reports,  but  we  do  not  think 
that  any  basis   of  comparison  is  thus   formed.     The  chief 
justice   argues   that  because  the  day  report  is  now  taken 
from  the  wires  on  manifold  paper,  and  one  copy  given  to 
the  Call  and  the  other   to   the  Journal,  the   conditions  of 
service  as  to  this  report  are  the  same.     In  this  we  think 
there  is  overlooked  the  fact  that  it  is  only  on  account  of  the 
CaWs  contract  that  the  telegraph  company  is  required  U) 
deliver   the   report   to   either  paper  istt  the  time  or  in  the 
manner  in  which  it  is  now  delivered.     At  the  risk  of  some 
repetition,  we  shall  point  out  what  are  conceived  to  be  the 
differences  in   the   conditions   affecting  the   two  papers. 
Before  the  Call,  or,   rather,  its  predecessor,    the  DemocnU, 
began  to  take  the  report,  the  day  report  was  delivered  to 
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16  Journal  at  the  convenience  of  the  telegraph  company, 
ie  Journal  had  no  contract  requiring  the  delivery  of  this 
port  at  any  particular  time.  This  is  shown  by  the  testi- 
ony  both  of  Mr.  Calhoun  and  of  Mr.  Horton.  The 
nmal  makes  use  of  this  day  report  only  to  assist  it  in 
iting  the  night  report,  and  did  not  then  have,  nor  has  it 
»w,  any  use  for  the  day  report  until  evening.  Indeed,  now 
at  there  is  an  evening  paper  in  Lincoln,  for  the  purposes 

the  Journal  it  might  wait  until  the  Call  appeared,  and 
e  the  dispatches  published  in  that  paper,  without  depend- 
g  upon  the  telegraph  company  at  all.  Under  the  former 
nditions,  therefore,  commercial  business  was  given  the 
;ht  of  way  on  the  wires,  and  the  day  report  was  trans- 
itted  during  lulls  in  the  commercial  business,  without 
ly  requirement  that  it  should  go  to  Lincoln  before  evening. 
I  taking  advantage  of  this  right  to  give  commercial  busi- 
$8s  the  preference,  there  was  then  a  delay  of  several  hours 
i  Omaha.  According  to  the  testimony  on  behalf  of  both 
urties,  the  day  report  is  of  no  use  to  the  Call  unless  it  is 
1  received  by  3  o'clock,  or  within  a  few  minutes  thereafter, 
id  this  report  now  has  the  right  of  way  during  the  hours 
'  its  transmission,  as  against  commercial  business.  In 
rder  to  accommodate  this  business,  the  telegraph  com- 
%ny  was  compelled  to  increase  its  facilities  between 
maha  and  Lincoln.  The  evidence  is  undisputed  upon 
lis.  Mr.  Horton  says,  in  answer  to  a  question  as  to  what 
le  telegraph  company  did  to  enable  it  to  make  this  day 
)port:  '*I  put  up  an  additional  wire  between  Omaha  and 
incoln,  over  the  Missouri  Pacific  Kailway.  We  had  to 
nploy  an  additional  operator  at  Lincoln  to  take  the  after- 
oon  reports.  A  portion  of  his  time,  of  course,  was  util- 
ed  in  other  business. 

Q.  What  portion  of  the  time  was  devoted  to  this  exclus- 
^ely? 

A.  From  11  o'clock  to  3.30. 
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Q.  How  much  was  his  salary  per  month  ? 

A.  Sixty  dollars. ' ' 

On    cross-examination    the    same    witness    was  asked 
whether  it  was  not  the  growth  of  commercial  business  that 
made   it  necessary  to  put  in  a  new  wire  for  this  report 
His    answer  was:  '*That  was    partly  it.     Certainly  we 
would  not  have  built  a  wire  on  purpose  to  accommodate 
one  newspaper  at  $75.00  a  month."     From  this  we  think    j 
it  appears,  not  that  the  wire  was  erected  chiefly  on  account 
of  the  commercial  business,  but  that  it  was  the  necessitj 
of  supplying  the  day  report  to  the  Call  which  was  the  im- 
mediate cause  of  erecting  the  wire.     Under  the  old  condi- 
tions the  Journal  paid  the  same  rate  which  it  does  now  tor 
its  report.    Those  conditions  were  then,  and  are  now,  aufi- 
cient  for  the  purposes  of  the  JournaL     The  fact  that  itgeta 
the  day  report  on  manifold  paper  as  early  as  the  Call  is  % 
matter  of  no  consequence  to  the  Journal,  as  it  is  not  allowed 
to  use  the  report  until  after  the    Call  is  published.    Both 
Mr.  Cox  and  Mr.  Calhoun  testify  to  this.    To  hold  that  the 
conditions  are  now  similar,  and  that  the  Journal  and  Calt 
must   have  the  same  rate,    would  require   either  that  th^ 
telegraph  company  make   its  rate  for  the  increased  service 
as   low  as  it  was  for  the   former   service,    or   else  that  1 "' 
increase  the  rate  charged  the  Journal,  although  the  JounKt^ 
is  in   no  wise  interested   in   the  increase   of  service.    W^ 
think,  therefore,  that  the  conditions  of  service  which  the^ 
Call    requires    and    which    the   Journal  requires   are  ao- 
different  as  to  leave  no  basis  for  a  comparison.     Reversed 
and  remanded. 

NoRVAL,  C.  J.,  dissented. 


Note.— See  note  vol.  1,  p.  808.    See  index  to  this  and  preceding  toI* 
ames,  title  *'  Discrimination." 
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^  E.  Leavbll  v.  Western  Union  Teleoraph  Company. 

North  Carolina  Supreme  Court,  April  f ,  1895, 

(116  N.  C.  211.) 

8»iR    BIOTLATION    OF    TELEORAPH    RATES. -INTBBSTATS    OOMMEROI.- 

DlSCRIHINATION. 

Onmpllanoe  with  the  North  Carolina  statute  establishing  telegraph  rates 
cannot  be  evaded  by  a  company  having  a  continuous  telegraph  line 
between  two  places  within  the  State,  by  sending  the  message  partly 
over  the  line  of  another  company. 
It  is  no  defense  that  the  defendant's  own  line  was  fully  occupied  by  work 
which  the  company  had  contracted  to  do  for  a  railroad  company,  since 
BQoh  contract  involved  illegal  discrimination  against  other  patrons, 
of  this  series  titled  in  opinion,  appearing  in  bold-faced  type:  State,  ex 
Railroad  Comre.  v.  W.  U.  Td.  Co.,  vol.  4,  p.  686. 


Appeal  by  defendant  below  from  judgment  of  the  Board 
o' Railroad  Commissioners,  in  an  action  for  violation  of 
the  prescribed  rate  for  telegraph  service. 

A^ttomey  General,  for  plaintiflF. 

Jiobert  Stiles,  for  defendant  (appellant). 

Clare,  J. :  In  Express  Co.  v.  Railroad,  111  N.  C.  463,  this 
^^virt  aflSrmed  the  constitutionality  of  the  act  (Ch.    320, 
"•^cts  1891)  establishing  the  railroad  and  telegraph   com- 
mission.    In  Mayo  v.  Telegraph  Co.,  112  N.  C.  343,  it  sus- 
tained the  power  of  such  Commission,  under  section  26  of 
^d   act,  to  establish  rates  for  telegraph  companies.     In 
Mailroad  Commission  t.  Telegraph  Co,,  ( Albea's  Case) 
113  N.  C.  213,  the  court  held  that  telegraph  messages  trans- 
mitted by  a  company  from  and  to  points  in  this   State, 
.     VOL.  V — 44 
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although  traversing  another  State  in  the  route,  do  not  con- 
stitute  interstate  commerce,  and  are  subject  to  the  tariff 
regulation  of  the  commission.  In  this  it  followed  Ae 
unanimous  opinion  of  the  Supreme  Court  of  the  United 
States,  delivered  by  Fuller,  C.  J.,  in  Railroad  v.  Penntyl 
vania,  145  U.  S.  192.  To  the  same  purport,  Campbell  T. 
Railroad,  86  Iowa,  587. 

In  the  present  case,  the  commission  find  as  a  fact  that 
**the  defendant  has  a  continuous  line  by  which  messagei 
may  be  transmitted  from  Wilson  to  Edenton  and  other 
adjacent  points  in  North  Carolina,  but  this  line  trayerseB 
a  part  of  the  State  of  Virignia,  passing  through  the  cit7  ci 
Norfolk;"  and  it  properly  holds,  upon  the  evidence,  **that 
the  telegraph  office  at  Edenton  is  under  the  control  of  the 
defendant,  and  the  operator,  though  employed  by  the  rail- 
road company,  is  the  agent  and  operator  of  the  defendant." 
It  necessarily  follows  from  this  state  of  facts  that,  as  the 
defendant  could  have  sent  the  message  the  whole  distance 
over  its  own  line,  it  cannot  be  heard  to  say  that  it  did  not 
do  what  it  ought  to  have  done,  and  thus  collect  60  cento 
for  the  message,  instead  of  25,  as  allowed  by  the  commis- 
sion tariff.     The  defense  set  up,  that  in  fact  it  only  carried 
the  message  to  Norfolk,  and  then  paid  another  company 
to   forward  it  to   Edenton,  cannot  be  regarded  when  it 
might  itself  have  completed  the  delivery  of  the  message. 
The  defendant  seeks  to  excuse  itself  on  the  plea  that  it 
has  only  one  wire  to  Edenton,  and  that  this  is  fully  occu* 
pied  at  that  office  by  the  work  it  does  for  the  railroad  com- 
pany.    But  it  is  the  duty  of  the  telegraph  company  to  have 
sufficient  facilities  to  transact  all  the  business  offered  to  it 
for  all  points  at  which  it  has  offices.     If  the  press  of  busi- 
ness offered  is  so  great  that  one  wire  or  one  operator  at  a 
point  is  not  sufficient,  it  is  the  duty  of  the  company  to  add 
another  wire  or  an  additional  employe.     It  is  not  a  mere 
private  business,  but  a  public  duty,  which  the  defendants, 
by   their  franchise,    are   authorized   to  discharge.     It  is 
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farther  to  be  noticed  that  in  giving  to  the  railroad  com- 
pany the  preference  in  the  use  of  their  line  to  Edenton, 
while  at  other  points,  as  Moyock,  Centreville  and  Hertford, 
^n  the  same  line,  the  public  is  admitted  to  the  use  of  the 
wire,  the  defendant  is  making  a  forbidden  and  illegal  dis- 
crimination in  favor  of  one  customer,  and  against  the 
public  at  large,  as  was  intimated  in  Albea's  case,  svpra, 
113  N.  C,  on  page  226.  The  findings  of  fact  and  evidence 
are  fuller,  and  present  a  somewhat  different  and  stronger 
case  against  the  defendant  than  in  Albea's  case.  By 
eection  11  of  the  defendant's  contract  with  the  railroad 
company,  the  defendant  remains  owner  of  the  telegraph 
line  to  Edenton,  N.  C,  and  its  belongings,  which  are  to 
remain  ** part  of  its  general  telegraph  system,"  and  **to 
be  controlled  and  regulated  by  the  telegraph  company," 
Section  3  of  the  contract  gives  the  railroad  messages  pre- 
cedence over  commercial  business,  but  stipulates  that, 
when  railroad  business  shall  require  the  exclusive  use  of 
one  wire,  the  telegraph  company  shall,  on  60  days'  notice, 
furnish  material  for  a  second  wire,  which  second  wire 
shall  be  used  for  railroad  business  exclusively,  and  such 
commercial  business  as  can  be  done  without  interfering 
with  railroad  business.  Section  6  provided  that,  where  the 
railroad  company  shall  open  offices,  the  operators,  "acting 
as  agents  of  the  telegraph  company,"  shall  receive  such 
commercial  and  public  telegrams  as  may  be  oflfered,  col- 
lecting rates  prescribed  by  the  telegraph  company,  and 
render  monthly  statements,  and  pay  over  the  receipts  to 
the  telegraph  company.  Section  7  provides  that,  when- 
ever the  volume  of  business  at  any  point  justifies  it,  the 
telegraph  company  shall  put  in  an  additional  operator.  It 
will  be  thus  seen  that  the  line  to  Edenton  is  an  integral 
part  of  the  defendant's  general  telegraph  system.  It  is 
only  by  virtue  of  its  franchise  as  a  telegraph  company 
that  it  can  operate  its  line  to  Edenton  at  all.  It  cannot 
discriminate  at  that  point  in  favor  of  or  against  any  cus- 
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tomer.  It  cannot  substract  itself  from  obedience  to  the 
rates  prescribed  by  the  authority  of  the  State,  actmg 
through  the  commission,  by  a  contract  giving  one  customer, 
the  raihroady  preference  in  businessi  and  pleading  that  such 
business  occupies  the  only  wire  it  has.  The  discrimination 
is  itself  illegal.  Besides,  if  it  were  not,  the  small  cost  of 
an  additional  wire,  which  it  is  common  knowledge  doee 
not  exceed  $10  per  mile,  furnishes  no  ground  to  exempt 
the  defendant  from  furnishing  the  additional  facility  to  do 
the  business  for  all.  The  charge  of  a  double  rate  between 
Edenton  and  other  points  in  North  Carolina  is  a  far  beayier 
imposition  upon  the  public  than  the  cost  of  the  additional 
wire  to  defendant,  and  is  just  the  kind  of  burden  anddii* 
crimination  which  the  commission  was  established  to  pie- 
vent.  In  Albea's  case,  supra,  no  commercial  message  wtf 
tendered,  and  the  point  now  decided  was  not  presented  by 
the    record.     The    ruling    of    the    commission   is  in  all 

respects 

A£Snned« 


Note.— The  case  of  State,  ex  rd.  Railroad  Comrs.  ▼.  W.  O*.  3UL  Co.,  ra 
4,  p.  586,  relates  to  the  same  statute  as  the  foregoing. 
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W.  P.  Rbdinoton  V.  Pacific  Postal  Telegraph  Cable 

Company. 

Calif  omia  Supreme  Court,  May  £6, 1896. 
(107  Cal.  817.) 

ERROB  in  TRLSaRAM.— UNRBPEATED  MB3SA08. 

WUl0  the  fltipolation  of  telegraph  blanks,  limiting  the  liability  of  the 
oompany  as  to  unrepeated  messages,  is  reasonable,  and  will  avail  the 
company  in  absence  of  gross  negligence,  hdd,  that  in  case  of  the 
omission  of  the  syllable  **  teen  "  from  the  word  nineteen  in  the  trans" 
adaBion  of  a  telegram  to  a  sheriff  directing  him  to  levy  an  attachment, 
efidenoe  of  an  expert  electrician  that  the  omitted  syllable  could  not 
have  been  lost  without  the  knowledge  of  the  receiving  operator,  if  he 
had  been  competent,  together  with  the  reasons  of  the  witness  for  such 
opinion,  was  sufficient  to  warrant  a  finding  of  gross  negligence,  against 
which  the  stipulation  would  not  protect  the  company. 

Mori  Y.  W,  U.  Tel.  Co,,  1  Am.  ElectL  Cas.  731,  cited  in  opinion,  in  bold 
iSk)ed  type. 

Commissioner's  decision. 

Appeal   by  defendant   below    from    judgment    of    San 
^cincisco  Superior  Court. 

JAoyd  &  WoodSf  for  appellant. 

Chickering,  Thomas  &  Oregory,  for  respondent. 

Searls,  C.  :  This  is  an  action  to  recover  damages  for  the 
^^ilure  of  the  defendant  (a  telegraph  company)  to  correctly 
transmit  an  unrepeated  telegraphic  message. 

Plaintiff  had  judgment  for  |555  and  costs,  from  which 
judgment,  and  from  an  order  denying  its  motion  for  a  new 
trial,  defendant  appeals. 

The  case  is  this : 


694  AMERICAN  ELECTRICAL  CASES,      [vol  6 

RedingtoD  v.  Gable  Co. 


ij. .. 


The  defendant  is  a  telegraph  company  engaged  in  traoB- 
mitting  and  receiving  messages  for  hire  by  telegraph  oyer 
its  lines,  one  of  which  extends  from  San  Francisco  to 
Visalia,  in  the  county  of  Tulare,  State  of  California. 

On  the  twenty-eighth  day  of  March,  1890,  plalotiff 
caused  a  message  to  be  delivered  to  defendant  at  San 
Francisco  for  transmission  to  Visalia,  directed  to  D.  0. 
Overall,  sheriff  of  the  county  of  Tulare,  directing  said 
sherifif  to  attach  the  property  of  Woodruff  &  Dobson  under 
a  writ  of  attachment  issued  out  of  the  Superior  Court  of 
the  city  and  county  of  San  Francisco,  in  an  action  in 
which  the  plaintiff  herein  was  plaintiff  and  Woodroff 
and  Dobson  were  defendants,  which  said  writ  was  set 
out  in  the  message,  and  commanded  the  sheriff  to  attach 
sufficient  property  of  the  defendants  therein  to  satisfy 
plaintiff's  demand  for  $1,903,  etc.  The  writ  was  in  the 
usual  form. 

The  said  message  was  transmitted  to  Visalia,  and  de- 
livered to  said  sheriff,  but  when  delivered  the  word  "nine- 
teen"  in  said  writ  was  changed  and  altered  so  that  it  read 
*^nine,"  thus  causing  the  writ  to  read  $903  instead  of 
$1,903. 

The  writ  was  duly  levied  for  $903,  and  before  the 
mistake  was  discovered  other  writs  of  attachment  wer^ 
levied  upon  the  same  property.  The  total  receipts  upo^ 
the  sale  of  the  property  of  the  attachment  debtors,  over  aO^ 
above  the  sum  of  $903  and  costs,  was  the  sum  of  $55^ 
which  plaintiff  would  have  received  in  addition  to  $9^ 
had  the  message  been  correctly  transmitted. 

The  said  message  was  not  repeated.  Plaintiff,  with0 
thirty  days  after  sending,  duly  notified  defendant  of  h  ' 
loss,  and  demanded  satisfaction  therefor.  The  messag 
was  upon  the  usual  blank  of  defendant,  and  was  precede^' 
by  the  following  printed  agreement  or  notice : 

"All  messages  taken  by  this  oompany  subject  to  the  following  terms : 
To  guard  against  mistakes,  the  sender  of  a  message  should  ordar  i 
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Ml;  that  is,  telegpraphed  back  to  the  originating  office.  For  repeating, 
[f  the  regular  rate  is  charged  in  addition.  And  it  is  agreed  between 
der  of  the  following  message  and  this  company  that  said  company 
3t  be  liable  for  mistakes  or  delay  in  the  transmission  or  delivery, 
non-delivery,  of  any  unrepeated  message,  whether  happening  by 
noe  of  its  servants  or  otherwise,  beyond  the  amount  received  for 
I  the  same;  nor  for  mistakes  or  delays  in  the  transmission  or 
fy  or  for  non-delivery  of  any  repeated  message  beyond  fifty  timeg 
a  received  for  sending  the  same  unless  specially  insured;  nor  in  any 
r  delays  arising  from  unavoidable  interruptions  in  the  working  of 
nes,  or  for  errors  in  cipher  or  obscure  messages.  And  this  company 
yj  made  the  agents  of  the  sender,  without  liability,  to  forward  any 
e  over  the  lines  of  other  company,  when  necessary,  to  reach  its 
.tion. 

Tectness  of  the  transmission  of  messages  to  any  point  on  the  lines 
company  can  be  insured  by  contract  in  writing,  stating  agreed 
t  of  risks,  and  payment  of  premium  thereon  at  the  following  rates, 
tion  to  the  usual  charge  for  repeated  messages,  viz.:  one  per  cent. 
f  distance  not  exceeding  l,(i(K)  miles,  and  two  per  cent,  for  any 
•  distance.    No  employe  of  company  is  authorized  to  vary  the  f ore- 

x>mpany  will  not  be  liable  for  damages  in  any  case  where  the  claim 
presented  in  writing  within  fifty  days  after  sending  the  message. 
VAN  HORNE,  JOHN  W.  MACKAY, 

Vice  President.  President. 

the  following  message  subject  to  the  above  terms,  which  are 
a^^reed  to." 

intiff  prepaid  to  defendant  the  sum  of  $6.70  for  send- 

dd  message,   for  which  sum   defendant  offered  in  its 

)r  to  permit  plaintiff  to  take  judgment  under  and  pur- 

to  section  997  of  the  Code  of   Civil  Procedure  of  this 

)  foregoing  is  a  condensed  statement  of  facts  stipulated 
en  counsel  for  the  respective  parties  as  existing  in 
ise,  and  used  as  evidence  on  the  part  of  plaintiff, 
the  trial  plaintiff  called  a  single  witness,  W.  W. 
',  an  electrician,  who  stated  that  he  had  had  27  years' 
ience,  21  years  as  a  telegraph  operator,  and  6  years 
I  electrician,  who  explained  the  Morse  alphabetical 
n,  etc.,  and  who,  as  the  substance  of  his  testimony, 
Lt  as  his  opinion  that  the  word  ' '  teen' '  lost  from  the 


i 
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message  in  the  course  of  transmission  could  not  have  been 
lost  without  the  knowledge  of  the  receiving  operator,  if 
competent,  and  that  if  it  was  not  known  by  the  sending  or 
receiving  operator  it  would  be  because  they  or  one  of  them 
was  not  a  competent  operator.  The  witness  alluded  to  the 
causes  which  might  arrest  the  electric  current,  and  gave 
as  the  central  reason  why  a  competent  receiving  operator 
should  know  if  there  was  &  cessation  of  its  flow  that  the 
rest  or  space  of  time  necessary  to  receive  the  syllable  tern 
(one  to  three  seconds)  would  indicate  to  him  something 
wrong,  whereupon  it  would  become  his  duty  to  call  for  a 
repetition. 

Upon  the  close  of  plaintiff's  testimony  defendant's 
counsel  moved  the  court  for  a  judgment  of  nonsuit,  upon 
the  ground,  substantially,  that  the  message  in  question 
was  transmitted  over  the  wires  of  the  defendant  under  the 
agreement  contained  in  the  agreed  statement,  and  was  not 
repeated,  and  that  *' there  has  been  no  evidence  showing 
any  gross  negligence  on  the  part  of  defendant  corporation 
or  its  employes,  and  that  in  the  absence  of  proof  of  a  repeti- 
tion of  a  message,  and  in  the  absence  of  proof  of  gross 
negligence  on  the  part  of  the  defendant  or  its  employes,  the 
plaintiff  has  failed  to  make  any  case.'' 

The  court  overruled  the  motion,  and  such  ruling  is 
assigned  as  error. 

The  message  here  was  in  all  material  respects  identical 
with   the  one  involved  in  the  case  of  Ha^'t  v.  Westerly 
Union  Tel.  Ck).,  66  Cal.  579,  56  Am.  Rep.  119,  in  whicl* 
this  court  held  that   a  similar  stipulation,  that  the  liabU^ 
ity  of  the  company  for  any  mistake  or  delay  in  the  trans^ 
mission  or  delivery  of  a  message  shall  not  extend  beyondC- 
the  sum  received  for  sending  it,  unless  the  sender  orders 
the  message  to  be  repeated  by  sending  it  back  to  the  oflSce 
which  first  received  it,  and  pays  half  the  regular  rate 
additional,  is  a  reasonable  precaution  to  be  taken  by  the 
company,  and  binding  upon  all  who  assent  to  it,  so  as  to 
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^xompt  the  company  from  liability  beyond  the  amouni 
Btipulatedy  for  any  cause  except  wilful  misconduct  or  grosi 
negligence  on  the  part  of  the  company,  and  that,  in  an 
motion  to  recover  damages  beyond  the  amount  stipulated, 
the  burden  of  proof  is  on  the  plaintiff  to  show  such  wilful 
misconduct  or  gross  negligence. 

The  onus,  then,  of  proving  wilful  misconduct  or  gross 
negligence  on  the  part  of  the  defendant  devolved  upon 
the  plaintiff,  and  is  not  in  the  face  of  the  stipulation  to  be 
presumed  from  the  mere  fact  of  a  mistake,  but  must  be 
proven  by  independent  facts,  or  by  circumstances  connected 
with  the  principal  fact,  and  warranting  the  conclusion  oi 
inference  of  wilful  misconduct  or  gross  negligence.  There 
is  no  claim  of  wilful  misconduct. 

Did  the  evidence  establish  a  prima  facie  case  of  gross 
negligence  on  the  part  of  the  defendant? 

The  degrees  of  negligence  are  correlative  to  the  degrees 
of  care.  Law  writers  have  criticized  the  practice  of  divid- 
ing negligence  into  degrees,  and  have  declared  that  the 
term  ** ordinary  negligence"  involves  a  solecism,  ** since,  if 
the  negligence  were  ordinary  (that  is,  in  accordance  with 
the  usual  course  of  practice  among  all  men  of  average 
prudence),  it  would  cease  to  be  negligence  at  all.''  (Shear- 
man  and  Redfield  on  Negligence,  sec.  48.)  The  same 
authors  admit,  however,  that  terms  in  use  to  define  negli- 
gence are  well  understood,  and  any  attempt  to  dispense 
with  them  would  promote  confusion  rather  than  clearness 
of  conception. 

The  accepted  definition  of  gross  negligence  is  **  the  want 
of  slight  care.''  (Shearman  and  Redfield  on  Negligence, 
sec.  49.) 

Gross  negligence  is  the  want  of  slight  diligence.  (Rram 
v.  Thieben,  15  111.  App.  482 ;  First  Nat.  Bank  v.  Graham, 
85  Pa.  St.  91;  27  Am.  Rep.  628;  Wright  v.  Clark,  50  Vt, 
130;  28  Am.  Rep.  496;  Smith  v.  New  York  Cent.  R.  R.  Co.^ 
24  N.  Y.  222.)     Gross  negligence  is  an  entire  failure  to 
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exercise  care,  or  the  exercise  of  so  slight  a  degree  of  care 
as  to  justify  the  belief  that  there  was  an  indifference  to  the 
interest  and  welfare  of  others.  {IrUernatiofuU,  etc^  R.  R. 
Co.  V.  Cocke,  64  Tex.  151. ) 

Gross  negligence  is  that  entire  want  of  care  which  would 
raise  a  presumption  of  a  conscious  indifference  to  conse- 
quences. Southern  Cotton  Press,  etc.,  Co.  v.  Bradley ,  6t 
Tex.  587. 

The  question  of  negligence  is  a  mixed  question  of  law 
and  fact,  and  is  said  to  involve  two  questions :  1,  Whether 
a  particular  act  has  been  performed  or  omittod;  and  2, 
whether  the  performance  or  omission  of  this  act  was  t 
breach  of  legal  duty. 

The  first  of  these  is  purely  a  question  of  fact;  the  second 
a  pure  question  of  law.  (Shearman  and  Kedfield  on  Negli* 
gence,  sec.  52.) 

*' The  question  of  negligence  must  be  submitted  to  the 
jury  as  one  of  fact,  not  only  where  there  is  room  for 
difference  of  opinion  between  reasonable  men  as  to  the 
existence  of  the  facts  from  which  it  is  proposed  to  infer 
negligence,  but  also  where  there  is  room  for  such  & 
difference  as  to  the  inferences  which  might  fairly  be  drawn 
from  conceded  facts.  Where  this  is  the  case,  the  issae 
must  go  to  the  jury,  no  matter  what  may  be  the  opinion  of 
the  court  as  to  the  value  of  the  evidence  or  the  credibiiitj 
of  the  witnesses."  (Shearman  and  Redfield  on  Negli* 
gence,  sec.  54.) 

Tested  by  this  rule,  the  evidence  on  the  part  of  plainW 
iff  presented  such  a  state  of  facts  that  the  inference  to  be 
drawn  therefrom  might  well  lead  to  a  difference  of  opinion 
between  reasonable  men,  and  hence  become  a  proper  quel* 
tion  for  a  jury  or  for  the  court  sitting  in  lieu  thereof. 
Hart  V.  Hudson  R.  Bridge  Co.,  80  N.  Y.  622;  Dahl  v.  Milr 
waukee  etc.,  Ry.  Co.,  62  Wis.  652;  Central,  tic,  R.  R.  Co. 
V.  Hotham,  22  Kan.  41;  Schierhold  v.  North  Beach,  etc.,  R* 
R.  Co.,  40  Cal.  447. 


CALIFORNIA,  18^5 699 

Bedington  y.  Cable  Co. 

It  follows  that  the  court  below  did  not  err  in  denying 
defendant's  motion  for  a  nonsuit. 

The  second  error  assigned  relates  to  the  sufficiency  of 
the  evidence  to  justify  the  finding  of  the  court  that,  "in 
the  transmission  of  said  telegraphic  message,  the  defend- 
ant  was  guilty  of  gross  negligence  and  carelessness,  and  it 
was  because  of  such  gross  negligence  and  carelessness  that 
the  words  'nineteen  hundred  and  three  dollars'  in  the  said 
message  contained  as  written  by  the  sender  were  changed 
and  altered  to  the  words  'nine  hundred  and  three  dollars."* 

The  defendant  introduced  evidence  tending  to  show  that 
the  day  upon  which  the  message  was  transmitted  from  Sau 
Francisco  to  Visalia  (March  28,  1890)  the  weather  was 
cloudy,  with  light  rains  from  San  Francisco  south  to  Los 
Angeles,  and  that  in  rainy  weather  the  electric  current  is 
liable  to  be  momentarily  diverted  from  the  wire  by  contact 
of  such  wire  with  trees,  buildings  or  crossing  wires,  etc., 
and  generally  upon  all  branches  of  the  case  the  testimony 
of  the  defendant  was  sufficiently  convincing  that  defendant 
was  not  guilty  of  gross  negligence  to  raise  a  grave  doubt 
as  to  the  propriety  of  the  above-quoted  finding. 

To  state  the  evidence  at  length  or  to  discuss  it  at  large 
can  be  of  no  avail,  for  the  reason  that  a  doubt,  however 
grave,  as  to  the  correctness  of  the  finding,  where,  as  here, 
there  is  a  conflict  in  the  evidence,  is  not,  under  the  settled 
rule  of  this  court,  sufficient  to  authorize  a  reversal. 

We  judge  the  case  upon  the  facts  from  the  cold  record, 
and  it  may  well  be  that,  had  we  been  in  the  place  of  the 
trial  court,  heard  the  witnesses  as  they  detailed  the  facts, 
observed  their  demeanor  and  mode  of  testifying,  the  doubt 
which  now  exists  as  to  the  conclusion  reached  by  such 
court  would  never  have  arisen. 

The  rule  of  this  court,  that  the  verdict  of  a  jury  or  a 
finding  of  fact  by  a  court  will  not  be  reversed  where  there 
is  a  substantial  conflict  in  the  evidence  upon  which  such 


700  AMERICAN  ELECTRICAL  CASES,     [vol  6 

Telegraph  Go.  ▼.  Moore. 


verdict  or  finding  is  based,  is  so  firmly  established  m  to 
•amount  to  a  maxim. 

The  order  appealed  from  cannot  be  reversed  becaose  ihe 
findings  are  not  supported  by  the  evidence. 

The  judgment  and  order  appealed  from  should  be 
affirmed. 

Britt,  C,  and  Haynbs,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  affirmed. 

Harrison,  J.  Garouttb,  J.,  Van  Vleet,  J. 


Western  Union  Telegraph  Company  v.  Louisa  Moobi. 

Indiana  AppeUate  Courts  FA,  6, 1895. 
(13  Ind.  App.  1S6.) 

Failubb  to  dklitkr TELieGRAM.— Free  deuvery  Lonr.— PbspatmbeT' 

Right  of  addrbsskb.— Mental  distrus. 

Telegraph  companies  are  bound  to  use  as  much  diligence  in  promptly  ^ 
livering  as  in  transmitting  messages. 

The  addressee  of  a  telegram  may  recover  special  damages  against  ^ 
company  for  injury  caused  him  by  negligent  delay  in  transmission. 

Buch  damages  may  be  recovered  where  the  injury  was  mental  ango^ 
alone. 

A  regulation  of  a  telegraph  company  fixing  a  free-delivery  limit  and  pi 
viding  that  "beyond  these  limits  only  the  actual  cost  of  the  delive 
service  will  be  collected,*^  field,  to  not  require  prepayment  or  guaran 
of  such  extra  cost. 

If,  however,  it  did  so  require,  it  would  be  unresfionable  to  enforce  it,  a 
it  would  therefore  to  such  extent  be  void,  in  case  where  the  smder  m 
ignorant  that  such  a  charge  would  be  made,  or  when  the  amoont  m 
undetermined. 

A  telegraph  company,  under  statutory  duty  to  deliver  messages  1 
messenger  where  the  destination  is  within  a  fixed  distance  of  the  ti 
minal  office,  is  bound  to  so  deliver  even  beyond  sooh  limit  although  i 
provision  was  made  for  prepayment,  if  the  sender  paid  and  thecomiMun 
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)  reoeived  what  both  believed  to  be  the  full  prioe  for  tranmnfarion 
[elivery;  and  for  failure  to  ao  dellTer,  is  tnibjeot  to  the  gtatutoiy  lia- 
for  special  damages. 

F  this  series  cited  in  opinion,  appearing  in  bold-faced  tjpe:  W.  Um. 
Jo.  V.  Fenton,  vol.  1,  p.  198;  W.  U.  Td.  Co,  ▼.  Lindley,  vol.  1,  pb 
V,  U.  TeL  Co.  ▼.  Oougar,  vol.  1,  p.  413;  W.  U.  Td.  Co.  ▼.  McKibben^ 
,  p.  626;  ReeBe  ▼.  W.  U.  Td.  Co,,  vol.  8,  p.  640;  W,  U.  Td.  Co.  ▼. 
'eton,  voL  1,  p.  682;  W.  U.  Td.  Co.  v.  Mosder,  vol.  1,  p.  646;  W^ 
i.  Co.  Y.  Medc,  vol  1,  p.  188:  W.  U.  Td.  Co.  ▼.  Yopd,  vol.  »,  p.  668; 
\  Td.  Co.  V.  HenderaoHf  voL  8,  p.  670;  Primroae  ▼,  W.  U.  Td.  Co.^ 


EAL  by  defendant  below,  from  judgment  of  Circuit 
,  Howard  county. 

?.  Lamb  and  /.  T.  Beasley,  for  appellant. 

\  Blacklidge,  C.  C.  Shirley  and  B.  C.  Moon,  for  ap« 


'IN,  J. :  The  appellee  sued  to  recover  special  dam* 
uffered  by  reason  of  appellant's  failure  to  deliver  to 
Lth  reasonable  diligence  a  message  sent  to  her  from 
i,  Indiana,  announcing  the  death  of  her  child. 

appellant  answered  by  the  general  denial,   and 

cdly  setting  up  a  provision  in  the  telegraph  blank  on 

the  message  was  sent  to  the  effect  that  messages 


delivered  free  within  the  established  free  delivery  limits  of  the 
1  office.  For  delivery  at  a  greater  distance  a  special  charge  will 
),  to  cover  the  cost  of  such  delivery." 

ras  also  averred  that  appellant  had  then,  and  for  l 
Ime  prior  thereto,  a  general  rule  in  force,  as  follows : 

B  60.  Messages  wiU  be  delivered  free  within  a  radius  of  one-half  mile 
le  office  in  any  city  or  town  of  less  than  6^000  inhabitants,  and 
s  radius  of  one  mile  from  the  office  in  any  city  or  town  of  6,000 
I  inhabitants.  Beyond  these  limits  only  the  actual  cost  of  the  de- 
lervice  wiU  be  collected.  The  manager  will  see,  however,  that. 
It  is  as  reasonable  as  possible." 
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It  is  also  alleged,  in  connection*  with  many  other  aver* 
ments,  that  appellee  resided  outside  the  free  delivery  limit, 
and  nothing  was  paid  or  guaranteed  for  delivery  charge. 

The  cause  was  tried  by  the  court.  After  a  special  find- 
ing, and  conclusions  of  law  thereon,  judgment  was 
rendered  in  appellee's  favor.  The  correctness  of  the  con- 
clusions of  law  is  assailed  in  this  court. 

The  case  hinges  upon  appellant's  duty  to  deliver  the 
message  outside  its  free  delivery  limits.  From  the  finding 
we  learn  that  appellee  resided  two  squares  beyond  the  one 
mile  limit  in  Kokomo,  a  city  of  more  than  6,000  inhabit* 
ants;  that  this  fact  was  not  known  to  either  the  appellant 
or  to  the  sender  of  the  message  at  the  time  of  its  deUveij 
to  appellant,  who  charged  and  received  for  its  transmission 
25  cents,  the  usual  charge  for  service  between  the  two 
points.  The  court  found  the  answer  true  as  to  the  exist- 
ence of  the  clause  in  the  blank  and  rule  60  as  set  out 
above,  but  that  the  sender  had  no  actual  knowledge  of 
either.  After  receiving  the  message  at  Kokomo,  appel- 
lant's agent  there  learned  where  appellee  lived,  and  sent  a 
service  message  to  Delphi  requiring  a  guaranty  of  the 
delivery  charges.  Of  this  demand,  the  sender  was  not 
notified,  although  the  local  agent  sought  to  find  him,  but 
did  not  do  so,  and  did  not  go  or  send  to  his  house,  where 
he  then  was,  which  was  a  short  distance  more  than  half 
a  mile  from  the  office,  that  being  the  free  delivery  distance 
there.  The  message  was  not  delivered  until  after  the 
funeral  of  the  child,  and  then  only  when  called  for  by 
appellee,  who  had  accidentally  learned  it  was  there.  Sec- 
tion 5513,  R.  S.  1894,  being  section  4177,  R.  S.  1881,  reads 
thus  : 

'*  Telegraph  companies  shall  be  liable  for  special  damages  occasioned  ^ 
failure  or  negligence  of  their  operators  or  servants  in  reoeiying,  oopyi^S* 
transmitting  or  delivering  dispatches.    ***** 

The  following  section,  5514,  is : 

"(S)  Such  companies  shall  deliver  all  dispatches  by  a  mesmiger,  to  the 
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persons  to  whom  the  same  are  addressed,  or  to  their  agents,  on  payment  of 
vaj  charges  due  for  the  same;  provided  such  persons  or  agents  reside  with- 
in one  mile  of  the  telegraphic  station,  or  within  the  city  or  town  where 
nioh  station  is." 

Counsel  for  the  appellee  expressly  concede  that  the 
appellant  had  the  right  to  increase  its  charges  according  to 
the  distance  the  sendee  of  the  message  lived  from  the 
receiving  station.  We,  therefore,  consider  this  case  upon 
that  theory,  without  stopping  to  determine  its  correctness 
under  the  statute. 

The  appellant  contends  that  the  duty  to  deliver  the 
message  in  question  arises  from  said  section  6514,  and  is 
contingent  upon  the  actual  payment  of  its  extra  delivery 
charge  according  to  the  terms  of  its  rule  60 ;  that  without 
payment  there  is  no  duty ;  that  the  payment,  therefore, 
must  precede  the  duty  to  deliver,  and,  since  there  was  no 
payment,  there  was  no  default. 

It  is  well  understood  that  men  use  the  more  expensive 
telegraphic  service  because  the  urgency  of  the  matter  on 
hand  is  such  that  haste  is  demanded,  and  the  usual  course 
of  the  mails  will  not  answer  the  purpose. 

Delivery  to  the  person  intended  is  essential  to  the 
accomplishment  of  this  purpose.  Mere  transmission 
from  one  station  to  another  would  avail  nothing. 
It  has  consequently  been  held  that  it  is  as  much 
the  duty  of  such  companies  to  use  diligence  in  deliver- 
ing without  unreasonable  delay  as  in  transmitting. 
Western  Union  TeU  Co.  v.  Fenfon,  52  Ind.  1 ;  Western 
Union  Tel.  Co.  w.  Idndley,  62  Ind.  371 ;  Western  Union 
TeL  Co.  \.  Gougar,  84  Ind.  176:  Western  Union  TeL 
Co.  T.  McKtbben,  114  Ind.  511;  Iteese  t.  Western  Union 
TeL  Co.,  123  Ind.  294. 

It  is  also  adjudged  that  the  sender  of  the  message  may 
maintain  an  action  for  special  damages  on  the  nondeliv- 
ery of  the  message.  Western  Union  Tel.  Co.  v.  FenUm, 
supra;  Western  Union  TeL  Co.  ¥•  JPendleton,  95  Ind. 
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12;   Western  Union  Tel.   Co.  v.  McKibben,  9upra;  Flsitem 
Union  Tel.  Co.  v.  Cline,  82  Ind.  App.  364. 

To  sustain  its  position  that  there  was  no  duty  to  deliver 
without  actual  payment,  appellant  cites  Wegiem  Uni^ 
Tel.  Co.  r.  Mossier,  95  Ind.  29,  where  it  was  held  that,  in 
order  to  recover  the  statutory  penalty  provided  for  by  8e^ 
tion  4176,  R.  S.  1881|  actual  payment  or  tender  was  neoM^ 
sary. 

It  might  be  sufficient  to  say  that  in  this  case  the  recovery 
of  a  statutory  penalty  was  sought,  and  a  much  stricter 
rule  of  construction  applies  where  the  right  to  a  penalty  i& 
asserted  than  where  compensation  alone  is  desired.  In  the 
opinion  itself  the  decision  is  expressly  limited  to  actions 
for  a  penalty. 

The  distinction  between  suits  to  recover  the  penalty  and 
those   for    damages    actually    suffered  is    recognized  in 
Weste7*n  Union  Tel.  Co.  v.  Meek,  49  Ind.  53,  where,  as 
here,  it  was  contended  that  there  was  no  liability,  because 
there  was  no  payment;  **but,*'  the  court  says,  "the  com- 
plaint  and  evidence   show   us   that   the   appellant  was  a 
common   carrier  of  messages,    and   was  engaged  by  the 
appellee's  agent  to  transmit  this  particular  message.    Tb& 
appellant  thereby  became  entitled  to  her  hire  at  the  usu^i 
rates,  and  the  appellee  became  liable  therefor.     We  thint 
that,  where  the  suit  is  for  damages  under  the  statute,  as  ^ 
this  case,   and  not  for  the  fixed  penalty,   such  a  mutU^ 
obligation   is  sufficient  to  maintain  the  case.     When  t* 
appellant  undertook  to  transmit  the  message,  her  obligati^ 
to  perform  her  duty  and  her  right  to  receive   her  hi^ 
attached." 

In  Western  Union  Tel.  Co.  v.  Topst,  118  Ind.  24^ 
even  the  penalty  was  held  recoverable  without  either  pa^ 
ment  or  tender,  the  tender  having  been  waived. 

To  what  extent,  if  any,  the  cases  are  in  conflict  as  to  the 
recovery  of  the  penalty,  we  are  not  called  upon  to  deter- 
mine. 
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diugley  v.  Western  Union  Tel  Co, ,  88  Ga.  777,  is,  like 
Mossier  case,  which  it  follows,  for  the  enforcement  of 
penalty  merely. 

hat  the  literal  compliance  with  the  terms  of  the  statute, 
tended  for  by  appellant,  is  not  absolutely  essential  to  a 
•very  of  damages  is  also  shown  by  Beeae  v.  Telegraph 
Mupra,  where  the  second  paragraph  of  complaint  was 
l.^ood,  although  there  was  no  payment,  there  being 
ely  a  guaranty,  for  which  there  is  no  provision  in  the 
ate. 

UP  conclusion,  therefore,  is  that  prepayment  (before 
smission)  of  a  special  delivery  charge,  even  where 
>6rly  chargeable,  is  not,  under  all  circumstances,  a 
requisite  to  the  duty  to  deliver  a  message  in  a  city  or 
a,  the  duty  ordinarily  attaching  when  the  company 
ives  the  message  and  undertakes  its  transmission. 
:  a  special  delivery  charge  be  proper  under  such  cir- 
istances,  and  we  are  deciding  this  case  upon  that 
imption,  it  may  well  be  that  the  company  would  have 
ight  to  require  its  payment  in  advance  by  the  sender, 
m  the  fact  of  the  residence  beyond  free  delivery  limits 
>  known  to  him,  and  he  was  informed  of  the  amount  of 
special  charge. 

».  rule,  however,  which  would  require  such  prepayment 
he  sender,  although  ignorant  that  such  a  charge  would 
nade,  or  when  the  amount  was  undetermined,  would,  in 
opinion,  be  unreasonable  and  oppressive  in  such 
nances  and  should  not  be  enforced. 
^e  are  aware  that  in  Telegraph  Co.  v.  Henderson^ 
A.la.  510,  it  is  declared  that  the  sender  is  bound  to  know 
3ther  the  sendee  lives  within  the  free  delivery  limits, 
1  must  himself  provide  beforehand  for  delivery  if  he 
8  not.  We  do  not,  however,  concur  in  the  reasoning  or 
elusion  of  this  case  upon  tliis  proposition.  Many  men 
'6  occasion  to  communicate  with  others  in  cities  and 
VOL.  v — 45. 


( 


706  AMERICAN  ELECTRICAL  CASES,     [vol.  6 

Telegraph  Co.  v.  Moore. 

towns  where  tbev  are  totally  ignorant  of  the  distances 
between  the  company's  receiving  station  and  the  addressee's 
residence.  Even  if  they  know  the  street  and  number,  they 
may  still  be  wanting  in  a  knowledge  of  the  location  with 
reference  to  the  station. 

Such  a  regulation  as  we  are  now  considering  would,  as 
it  seems  to  us,  be  harsh,  inequitable  and  unnecessary. 

When  the  patron  pays  to  the  company  the  amount  which 
he  believes,  in  good  faith,  covers  its  entire  charge  for  the 
service,  and  the  company  receives  it  and  the  message,  hi 
has  a  right  to  expect  that  the  company  will  convey  th< 
message  to  the  person  addressed,  if  within  the  statutoi] 
delivery  limits,  and  present  it  to  him  for  delivery.  I 
there  be,  then,  any  additional  sum  due,  the  company  ma] 
require  its  payment  before  it  surrenders  the  message  to  tb< 
sendee,  if  it  prefers  to  so  do,  rather  than  rely  solely  upoi 
the  sender  for  its  payment.  The  company  will  thus  b 
furnished  ample  protection,  and  the  expectations  and  par 
poses  of  the  sender  of  the  message  will  not  be  disappointed 

This  course  seems  to  us  to  afford  a  much  fairer  and  mor 
equitable  solution  of  the  problem  as  to  what  is  the  duty  o 
the  company  than  to  hold  that  it  may  stop  the  messagi 
half  way  upon  its  course,  and  thus  really  render  to  tb 
sender  no  service,  after  receiving  from  him  what  botl 
thought  to  be  the  full  price  therefor.  We  apprehend  that 
if  such  a  course  were  followed,  there  would  be  fei 
instances  where  the  sendee  would  refuse  to  receive  the  mes- 
sage, and  pay  the  delivery  charges  if  proper. 

If  he  did,  a  notification  to  the  sender  would,  in  the  mosi 
of  these  few  instances,  bring  the  money  from  him.  Ui 
however,  the  company  might  occasionally  lose  a  deliveij 
charge,  the  loss  to  it  would  be  trifling  and  inconsiderable 
when  compared  with  the  possible  loss  and  inconvenieocc 
to  the  public  and  patrons  who  have  relied  in  good  faid 
upon  the  delivery  of  the  message. 

The  company,  of  course,  had  a  right  to  establish  propyl 
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•ules  and  regulations  for  the  transaction  of  its  business, 
md  to  insert  in  its  contracts  for  service  proper  conditions 
md  stipulations;  yet  by  reason  of  the  qtiasi  public 
haracter  of  such  corporations,  and  the  public  duty 
•wing  from  it,  these  rules  and  limitations  and  conditions 
lust  be  reasonable ;  nor  will  they  be  permitted  to  stand 
f  the  company  thereby  seeks  to  absolve  itself  from  legal 
bligation,  or  limit  a  common  law  or  statutory  right. 
Western  Union  Tel,  Co.  v.  Meek,  supra;  Western  Union  Tel. 
0.  V.  Jones,  supra;  Primrose  t.  Western  Union  TeL 
o^  154  U.  S.  1;  True  v.  International  Tel.  Co.,  60  Me.  9; 
hompson  Elec.  sec.  184. 

We  have  gone  thus  far  upon  the  assumption  that  counsel 
»r  appellant  were  correct  in  construing  the  free  delivery 
ause  in  the  message  blank  and  rule  50,  which  we  have 
jready  set  out,  to  require  payment  of  the  delivery  charges 
f  the  sender  in  advance  of  transmission  over  the  wires. 
It  has  long  been  settled  that  in  considering  insurance 
slicies  they  shall  be  construed  most  strongly  against  the 
>mpany,  because  they  are  prepared  by  it  after  full  and 
ireful  thought,  while  the  other  party  has  but  little 
pportunity  to  weigh  the  meaning  of  the  words  used. 
'enn.,  etc.,  Ins.  Co.  v.  Wilier,  100  Ind.  92;  Northwestern,  etc., 
w.  Co.  V.  Hazelett,  105  Ind.  212. 

The  same  rule  is  applicable  to  the  construction  of  the 
lies  and  printed  contract  clauses  prepared  by  telegraph 
>mpanies,  and  they  are  not  to  be  extended  against  the 
>mpanies'  patrons  beyond  the  letter.  Western  Union  Tel. 
0.  V.  Yopst,  supra. 

Counsel  insist  that  under  the  contract  and  rule  either 
lyment  in  advance  or  a  satisfactory  guaranty  was 
(quired. 

A  careful  reading  of  both  the  contract  and  rule  fails  to 
Lsclose  any  such  requirement.  So  far  as  we  are  able  to 
Lscover,  it  is  not  so  denominated  in  the  bond.  The 
>ntract  says  that  for  delivery  beyond    the  free  delivery 
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limits  (which  are  not  specified)  **a  special  charge  willb 
made  to  cover  such  delivery.** 

There  is  nothing  here  to  indicate  that  security  will  b 
demanded  therefor,  or  payment  in  advance.  The  fai 
inference  rather  is  that  the  amount  of  the  charge  is  nc 
ascertainable  until  the  bervice  is  performed,  it  being 
special  charge  dependent  upon  the  labor  required. 

S0|  likewise,  in  the  rule,  even  if  we  hold  the  sendc 
chargeable  with  notice  thereof,  after  stating  the  fn 
delivery  limit,  it  is  said:  '* Beyond  these  limits  onlyd 
actual  cost  of  the  delivery  service  will  be  collected.  Tli 
manager  will  see,  however,  that  such  cost  is  as  reasonaU 
as  possible."  Here  is  nothing  about  payment  in  advaoc 
or  security  or  deposit  or  guaranty. 

A  very  natural  construction,  at  least  (and,  as  it  seen 
to  us,  the  one  most  natural),  is  that  the  company  wool 
deliver  the  message  as  cheaply  as  possible,  and  tbei 
collect  the  actual  expense  from  the  sendee  or  the  sender 
the  latter  being  always  liable  therefor,  because  he  hin 
required  the  rendition  of  the  service. 

With  these  views  of  the  law,  appellant  was  entitled  tc 
recover  upon  no  theory  tenable  under  the  facts. 

Judgment  affirmed. 


NoTB.~For  other  Indiana  telegraph  negligence  cases  see  note  to  last  cue 
in  this  volump. 
See  note  on  *  Mental  Distress,**  at  end  of  W.  U.  TeL  ▼.  Coffn^poiL 
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Mektzeb  V.  Western  Union  Telegraph  Company. 

Jotra  Supreme  Court,  Feb,  9, 1805, 

Delay  or  tklegram.— Right  of  addressbb.— Mental  anguish. 

lie  addressee  has  a  right  of  action  against  the  telegraph  company  for 
injury  caused  him  by  negligent  delay  of  a  message. 

lental  anguish  alone,  without  physical  injury,  will  warrant  a  recovery. 

Iridence  held  sufficient  to  establish  mental  anguish. 

28888  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  Herron 
T.  W.  U.  Tel.  Co,,  vol.  4,  p.  731;  So  Rellev.  W,  U,  Tel,  Co,,  vol.  1,  p. 
848;  Stuart  v.  W,  U.  Tel,  Co.,  vol.  2,  p.  771;  Bailicay  Co.  v.  WUfton,  voL 
1  p.  781;  W,  U.  Tel,  Co.  v.  Broesclie,  vol.  2,  p.  815;  W.  U.  Tel.  Cc.  v. 
Simpson,  vol.  2,  p.  819;  W.  U,  Tel.  Co,  v.  Adams,  vol.  8,  p.  768;  Wads- 
worth  V.  W,  U,  Tel.  Co.,  vol.  2.  p.  730;  Reese  v,  W,  U.  Tel,  Co.,  vol.  3,  p. 
MO;  W.  U,  Tel,  Co.  v.  Henderaon,  vol.  »,  p.  *70;  Young  v.  W,  U.  Tel. 
Od.,  vol.  3,  p.  734;  Thompson  v.  \V,  U.  Tel.  Co.,  vol.  3,  p.  750;  Chapman 
▼.  W.  U.  Tel.  Co.,  vol.  3,  p.  670;  Logan  v.  W.  U.  Tel.  Co,,  vol.  1,  p. 
285;  W.  U,  Tel.  Co.  v.  Wood.  vol.  4,  p.  838;  Russell  v.  W.  U.  Tel.  Co., 
Td.  1,  p.  658;  West  v.  W,  U.  Tel,  Co.,  vol.  2,  p.  588;  Chapman  v.  W,  U. 
Td.  Co.,  vol.  4,  p.  086;  Connell  v.  W.  U.  Tel.  Co,,  vol.  4,  p.  748;  Sum- 
merfield  v.  W.  U.  Tel,  Co,,  vol.  4,  p.  823. 

Appeal  by  defendant  below  from  judgment  of  District 
Jourt,  Linn  county,  in  action  for  damages  for  failure 
>  promptly  deliver  a  telegram,  by  which  delay  plaintiff 
"as  prevented  from  attending  the  funeral  of  his  mother, 
'liose  death  the  message  announced. 

Mills  &  Kecler,  for  appellant. 

^eina  &  Heine,  for  appellee. 

Deemer,  J. :  There  was  testimony  tending  to  show,  and 
be  jury  may  well   have   found:  That  on   the  11th   day 
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of  April,  1892,  one  H.  Dom  delivered  to  the  defendant,  at 
Creston,  Ohio,  to  >6  transmitted  to  the  plaintiff,  at  Codttf 
Rapids,  Iowa,  the  following  teiegraphic  message : 

"  GRiBST'^ir,  Ohio.  11,  IWl 
To  J.  D.  Mentzer,  Cedar  Rapids.  Towa*    Mother  dead.    Funenl  WvdMir 

day.    Answer  if  coming  or  not. 

H.  DORV 

That  Dorn  paid  the  regular  charges  for  transmitting  the 
same,  and,  at  the  time  of  the  delivery  of  the  message, 
informed  defendant's  employe  in  charge  of  the  office  it 
Creston  that  it  was    plaintiff's   mother  who  was  dead. 
That  the   message  reached  defendant's  office    at  Cedar 
Rapids  at  9.16  A.   M.,  April  11,   1892,  but,  through  the 
negligence  and  carelessness  of  defendant's  employes,  was 
not  delivered  until  9  P.   M.,  April  13th.     The  plaintiff 
inquired  at  defendant's  office  at  Cedar  Rapids  at  about  7 
o'clock  in  the  evening  of  April  11th,  and   was  informed 
there  was  nothing  there  for  him.     It  is  shown  beyond  dis- 
pute that  plaintiff's  mother  died  at  Creston,   Ohio,  on 
April  11,  1892,  and  was  buried  on  the  13th,  and  that,  by 
reason  of  the  failure  of  defendant  to  deliver  the  m^i^g^ 
informing  plaintiff  of  her  death,  he  was  prevented  from 
attending  her  funeral.     There  was  also  testimony  tending 
to  show  that  plaintiff  lost  some  time  from  his  work,  in  try- 
ing to  discover  whether  a  message  had  been  sent  him  or 
not.     The  court  gave  the  jury  the   following  instruction 
with  reference  to  the  measure  of  damages,  in  the  erent 
they  found  plaintiff  enittled  to  recover:  **(7)  If  you  find 
for  plaintiff,  then  you  will  allow  him   for  the  amounts  he 
paid  for  messages  sent  by  him,  if  any,  for  loss  of  time 
caused  by  the  failure  to  deliver  said  message,  and  rendered 
useless  thereby,  if  auy;  and,  in  addition  thereto,  sucbai^ 
amount  as  you  may  find  from  the  evidence  to  be  just  and 
reasonable  to  compensate  plaintiff  for  the  damages  sus* 
tained  by  reason  of  mental  anguish   suffered   by  him  by 
reason  of  failure  to  deliver  said  message,  if  any.     But  you 
should  not  allow  plaintiff  anything  for  loss  of  time  or 
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expense  in  going  to  Creston,  Ohio,  nor  should  you  allow 
plaintiff  for  the  money  paid  by  Dorn  for  the  message  in 
question. ' ' 

It  is  first  insisted  by  appellant's  counsel  that  the  plaint' 
iff  cannot  recover  because  he  made  no  contract  with  the 
defendant,  and  is  not  in  privity  with  it;  that  the  action  is 
founded  on  contract,  and  therefore  he  cannot  maintain  the 
suit.  Such,  no  doubt,  is  the  rule  in  England.  But  the 
courts  of  this  country  almost  universally  hold  to  the  con- 
trary. In  the  recent  case  of  Herron  v.  Telegraph  Co^ 
(Iowa),  57  N.  W.  Rep.  696,  we  had  occasion  to  consider 
this  question;  and  the  holding  there,  which  is  in  accord 
with  the  current  of  judicial  opinion  in  this  country,  was 
that  the  person  to  whom  the  message  was  addressed  might 
maintain  an  action  for  the  damages  sustained  by  him. 

2.  It  is  conceded  by  appellant's  counsel  that  plaintiff 
suffered  damages  under  the  first  two  heads  covered  by  the 
instruction,  to  the  amount  of  one  dollar,  and  no  complaint 
is  made  of  the  charge,  so  far  as  it  relates  to  these  two  items. 
The  objection  to  the  instruction  is  that  it  allows  the  jury 
to  assess  damages  for  ^'mental  anguish,"  and  it  is  con- 
tended that  such  damages  are  not  allowable  in  actions  of 
this  kind.  Counsel  also  insists  that,  if  such  damages  are 
recoverable  in  any  case,  they  should  not  be  allowed  here, 
for  the  reason  that  the  testimony  negatives  any  such 
suffering  on  the  part  of  plaintiff  as  would  entitle  him  to 
recover.  Disposing  of  this  last  proposition  first,  we  have 
to  say  that  there  is  sufficient  testimony  in  the  record  to 
justify  the  conclusion  that  the  plaintiff  did  suffer  as  claimed. 
The  evidence  discloses  such  conduct  on  the  part  of  plaintiff 
in  inquiring  for  a  message  at  the  office  of  the  defendant 
company,  and  in  the  efforts  put  forth  by  him  to  ascertain 
if  a  death  message  had  come,  as  to  evince  mental  anxiety. 
Plaintiff  says  he  was  desirous  of  attending  his  mother's 
funeral,  and  that  he  felt  "hard"  because  of  the  delay  in 
the  delivery  of  the  message.     He  immediately  telegraphed 
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to  ascertain  if  he  could  be  present  at  the  funeral,  and  took 
up  his  journey  to  Ohio,  to   be  in   attendance  upon  ihe 
burial.     When  he  called  at  defendant's  oflSce,  after  ihe 
receipt  of  the  message,  he  was  excited  and  anxious.   He 
complained  of  the  delay,  and  wanted  to  know  why  the 
message  was  not  delivered  at  his  house.     We  think  these 
declarations,  and  this  course  of  conduct,  clearly  indicate 
that  plaintiff  did  suffer  as  charged.     We  have,  then,  the 
question  as  to  whether  damages  for  mental  suffering  can 
be  recovered  in  actions  of  this  kind,  independent  of  any 
physical  injury,  where   the  company  is   advised    of  the 
character     of    the    message,    and     negligently   fails   to 
deliver  it.     This    question  has   been    variously   decided 
by    the    different    courts  of    the    country,    but,    up  to 
this  time,  is  an  open  one  in  this  State.     The  following 
cases    answer    the    proposition    in    the    affirmative:  80 
Belle   T.  Telegraph    Co.,    55    Tex.    308;    Stewart  T. 
Telegraph  Co.,  66  Tex.  580;  BaUivay  Co.  r.  Wilstm, 
69  Tex.  739 ;   Tclegraj^h  Co.  v.  Broe»che,  72  Tex,  654; 
Telegraph  Co.  r.  Simpson^  73   Tex.  423;    Telegraph 
Co.  V.  Adams,  75  Tex.  531;     Woviack  v.   Telegraph  Co, 
(Tex.   Civ.  App.),   22   S.   W.  Rep.  417;  Telegraph  Co.  ^ 
Carter  (Tex.  Civ.  App.),  21  S.  W.  Rep.  688;    Umlswortk 
w.  Telegraph  Co.,  86  Tenn.  695;   Railroad  Co.  v.  Grip 
(Tenn.),  22  S.  W.  Rep.  737;  Beeser.  Telegraph  Co.,  123 
Ind.  294;   Telegraph  Co,  v.  Stratemeier  (Ind.  App.),  32  N. 
E.  Rep.  871;    Telegraph  Co.  v.  Newhon^e  (Ind.   App.),  83 
N.  E.  Rep.  800;  Telegraph  Co.  r.  Henderson,  89  Ala. 
510;  Thompson  v.  Telegraph  Co.,  106  N.  C.  549;   Toung  ▼ 
Telegraph  Co.,  107  N.  C.  370;  Thompson  r.  Telegraph 
Co.,  107  N.  C.  449;    Chapman  w.  Telegraph  Co.  (Ky.), 
13  S.  W.  Rep,  880;    Telegraph   Co.  v.  Stephens   (Tex.  CiV. 
App.),  21  S.  W.  Rep.  148;  Logan  "V.  Telegraph  Co.,^ 
111.  468.     And  perhaps  others.     While  perhaps  equally  as 
large  a  number  answer  it  in  the  negative.    JSee  the  follow- 
ing:    Telegraph  Co.  T.  Wood,  6  C.  C.  A.  432;  BuweU 
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▼.  TOegraph  Ci>.  (Dak.),   19  N.  W.  Rep.  409;  Westr. 
Teiegraph  Co.  (Kan.),  17  Pac.  Rep.  811;  Telegraph  Co,  v. 
Rogm  (Miss. ),  9  South.  Rep.  823 ;    Cfiapman  v.  Tele^ 
graph  Co.,  88  Ga.  763 ;  Connell  r.  Telegraph  Co.  (Mo. 
Sup.),  22  S.  W.  Rep.  345;  Telegraph  Co.  v.  Saunders  (FIsl.\ 
14  South.   Rep.   148;    Stimmerfleld  v.  Telegraph    Co. 
(Wis.),  57   N.   W.   Rep.   973;    Francis    v.    Telegraph   Co. 
(Minn.),  59  N.  W.  Rep.  1078.     Perhaps  other  cases  an- 
nouncing the  same  rule  may  be  found.  Of  the  text  writers: 
Shearm.  &  R.  Neg.  p.  692,   sec.  605;  Thomp.  Electr.  sec. 
379;   3   Suth.    Dam.    sees.    975-980,   inclusive;    2    Sedg. 
Dam.  sec.  894,  and  others,  hold  that  such  damages  may 
te recovered;  while  Wood's  Mayne,   Dam.  p.  74;  Cooley, 
Torts,  271,  and  others,  seem  to  deny  it.     The  general  rule 
^hich  has  come  down  to  us  from  England,    no  doubt, 
i«  that  mental  anguish  and  suflfering  resulting  from  mere 
negligence,   unaccompanied  with  injuries  to  the  person, 
<!annot  be   made   the   basis  of    an    action   for  damages. 
See  Lynch  v.  Knight,  9  H.  L.  Gas.  577;  Hohbs  v.  Railroad 
<?o.,  L.  R.  10  Q.  B.  122.     And  doubtless  this  is  the  rule  of 
la^  to-day  in  all  ordinary  actions,  either  ex  contractu  or  ex 
^licto.     But  it  must  be  remembered  that  there  are  excep- 
tions to  the  rule,  and  that  the  telegraph,   as  a  means  of 
^liveying  intelligence,  is  comparatively  a  new  invention. 
Tlxe  general  rule   above   referred   to  was    adopted    long 
"^f  ore  the  electric  current  was  harnessed  and  made  subser- 
^^nt  to  the  will  of  man.     One  of  the  crowning  glories  of 
^t^«  common  law  has  been  its  elasticity,  and  its  adapta- 
*^ility  to  new  conditions  and  new  states   of  fact.     It  has 
fi^own  with  civilization,  and  kept  pace  with  the  march  of 
^"V^ents,  so  that  it  is  as  virile  to-day,  in  our  advanced  state 
^t  civilization,  as  it  was  when  the  race  was  emerging  from 
^lie  dark  ages  of  the  past.     Should  it  ever  fail  to  be  adjust- 
able to  the  new  conditions  which  age  and  experience  bring, 
then  its  usefulness  is  over,  and  a  new  social  compact  must 
be  entered  into. 
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Let  us  look  at  this  query,  then,  upon  principle  and  see 
if  such  damages    are  recoverable.     And    first  we  must 
determine  the  nature,  objects,  and  purposes  of  telegraph 
companies ;  their  legal  status  and  duties  to  the  public,  and 
to  those  with  whom  they  do  business ;  then  the  nature  of 
the  action;  and  finally  the  elements  of  damage  which maj 
be  recovered,  either  by  reason  of  their  breach  of  contract 
or  because  of  their  failure  to  perform  their  duties — ^and  see 
if  there  is  any  reason  known  to  and  recognized  by  the 
law,  why  such  damages  should  not  be  allowed.     Far  be  it 
from  our  purpose  to  make  law.     We  cannot  legislate,  but 
will  discover,  if  we  can,  whether  there  are  any  precedents 
for  recovery  lying  in  the  ashes  of  the  past. 

What,  then,  are  the  nature,  purpose  and  object  of  the 
telegraph,  and  what  is  its  general  status?    It  is  a  system 
of  appliances  conducting  the  electric  current  or  fluid,  used 
for  the  purpose  of  transmitting  intelligence,  thought  or 
news  from  one  place  to  another.     Somewhat  akin  is  it  to  a 
common  carrier,  in  this:  that  they  are  both  carriers,  and 
must  serve  all  alike;  but  the  carrier  transports  persons  or 
goods,  while  the  telegraph  conveys  intelligence.     The  very 
object  of  the  invention  is  to  quickly  convey  information 
from  one  to  another,  upon  which  that  other  may  act.   It 
is  a  public  use,  and  for  that  reason  eminent  domain  may 
be  exercised  in  its  belialf,  and  is  engaged   in  a  business 
affecting  public  interests  to  such  an  extent  that  the  State 
may  regulate  the  charges  of  companies  engaged  in  the 
business.     It  is  not  an  insurer  of  the  accuracy  or  of  the 
delivery  of  messages  intrusted  to  it,  but  it  is  so  far  a  com- 
mon  carrier  as  to  be  bound  to  serve  all  people  alike,  and  tc^ 
exercise  due  care  in  the  discharge  of  its   public   duties. 
Nor  can  it  provide  by  contract  for  exemption  from  liability 
from  the  cousquences  of  its  own  negligence.     Enough  has 
been   stated  to  show  that  it  owes  a  duty  to  all  whom  it 
attempts  to  serve,    independent  of    the  contractual  ono 
entered  into  wl>en  it  receives  its  messages.      Telegraph 
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companies  are  held,  then,  to  the  exercise  of  due   care,  and 
for  negligence,  either  in  sending  or  delivering  messages, 
are  liable  to  any  person  injured  thereby  for  all  the  dam> 
ages  he  may  sustain.     We  have  stated  these  rules  in  order 
to  show  that  one  who  is  injured  by  their  neglect  of  duty 
may  maintain  an   action,  either  ex,  contractu  or  ex  delicto, 
for    the   injuries  sustained.     The    rule,   no  doubt,  is  as 
announced  by  Judge  Cooley  in  his  work  on  Torts,  at  page 
104  etseq.:    "In  many  cases   an  action,  as  for  tort,  or  an 
action  for  a  breach  of  contract,  may  be  brought  by  the 
same  party  on  the  same  state  of  facts.     This,  at  first,  may 
seem  in  contradiction  to  the  definition  of  a  tort  as  a  wrong 
unconnected  with  contract,   but  the  principles  which  sus, 
tain  such  actions  will  enable  us  to  solve  the  seeming  diffi<> 
culty.      .      .      .     There   are   also,    in  certain   relations, 
duties   imposed  by  law,    a  failure   to   perform    which  is 
regarded  as  a  tort,  though  the  relations  themselves  may  be 
formed  by  contract  covering  the  same  ground. 
Thus,    for  breach   of  the   general   duty  imposed  by  law, 
because  of  the  relation  one  form  of  action  may  be  brought, 
and  for  the  breach  of  contract  another  form  of  action  may 
be  brought.*'     See,  also,  Rich  v.  Railroad  Co,,  87  N.  Y. 
382;    Nevin,  v.  Pullman  Car    Co.,  61    Md.    619;    Cooley, 
Torts,  p.  3.     In  this  State  all  forms  of  action  are  abolished. 
The  pleader  simply  makes  a  plain  statement  of  the  facts, 
avoiding  legal  conclusions,  and  may  recover  as  damages, 
on  the  facts  stated,   what  the  law  will  allow,   either  for 
breach  of  the  contract  or  for  the  tort  pleaded.     We  desire 
to  make   this  plain,  for  if,  in  the  further  progress  of  the 
opinion,  it  should  appear  that  damages  for  mental  suflFering 
are  allowed  in  cases  of  this  kind,  either  for  breach  of  contract 
or  for  tort,  then  plaintiff  may  recover.     With  this  thought 
in  mind,  the  reader  may  also  be  able  to  explain  and  recon- 
cile some  of  the  cases  before  cited. 

Having  determined  the  nature  and  objects,   the  status 
and  relation,  of  the  defendant  company,   we  turn  to  the 
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verdict  of  the  jury  in  this  case,  and  find  that  not  only  d. 
the  defendant  break  its  contract,   but  that  it  was  guilty 
negligence  as  well,  and  that,  under  all  known  rules  of  la  -- 
plaintiff  is  entitled  to  some  damages.     Defendant  insi  ^ 
they  are  simply  nominal,  and  plaintiff  contends  he  t^ 
suffered  acute  and  actual  damages,  for  which  he  should^  I 
<;ompensated.     The  general  rule  of  damages  for  breach,  o 
contract  comes  down  to  us  from  the  opinion  of  HadUy  r, 
Baocendale,  9  Exch.  341,  and  is  as  follows:  "When  two 
parties  have  made  a  contract  which  one  of    them  Las 
broken,   the    damages  which  the  other  party  ought  to 
receive  in  respect  to  such  breach  of  contract  are  such  as 
may  fully  and  reasonable  be  considered  either  as  arising 
naturallj^ — i.  e.,  according  to  the  usual  course  of  things 
' — from  such  breach    of  contract  itself,    or  such  as  may 
reasonably  be  supposed  to  have  been  in  the  contemplation 
of  both  parties  at  the  time  they  made  the  contract,  as  the 
probable  result  of  the  breach  of  it.*'     In  actions  for  tort 
the  rule  is  much  broader.     The  universal  and  cardinal 
principle  in  such  cases  is  that  the  person  injured  shal 
receive  compensation  commensurate  with  his  loss  or  injur 
and  no  more.     This  includes  damages  not  only  for  su 
injurious  consequences  as  proceed  immediately  from 
cause  which  is  the  basis  of  the  action,  but  consequen 
damages  as  well.     These  damages  are    not   limited 
affected,  so  far  as  they  are  compensatory,  by  what  wa 
fact  contemplated   by  the  party  in  fault.      He    wb 
responsible  for  a  negligent  act  must  answer  ''for  al 
injurious    results    which   flow    therefrom,    by    ordi 
natural  consequence,  without  the  interposition  of  anj 
negligent  act    or  overpowering    force."       Whethe 
injurious    consequences    may    have     been    **reas 
expected"  to  follow  from  the  commission  of  the  ac 
at  all  determinative  of  the  liability  of  the  person  wl 
mittod  the   act  to  respond  to  tlie   person  sufferin/ 
from.     As  said  in   Stevens  v.  Dudley^  56  Vt.   158 
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tihe  unexpected,  rather  than  the  expected,  that  happens  in 
"the  great  majority  of  cases  of  negligence/'  Under  all  th& 
authorities,  it  was  the  duty  of  the  defendant  to  transmit 
and  deliver  messages  intrusted  to  it  without  unreasonable 
delay;  and,  in  failing  to  do  so,  it  becomes  liable  for  all 
damages  resulting  therefrom.  Cooley,  Torts,  646,  647  j 
Gray,  Commun.  Tel.  sees,  81,  82,  et  aeq.;  Whart.  Neg. 
sec.  767.  That  a  person  is  entitled  to  at  least  nominal 
damages  for  an  infraction  of  the  duty  imposed  upon  a  tele- 
graph company  is  conceded.  And  it  must  also  be  conceded 
that  every  person  desires  to  attend  upon  the  obsequies  of 
his  near  relations.  And  when,  able  and  anxious  to  attend^ 
he  is,  through  the  negligence  of  a  telegraph  company, 
not  notified  of  their  death  in  time  to  attend  the  funeral,  he 
naturally  and  almost  inevitably  suffers  mental  pain  and 
anguish.  No  man  is  so  depraved  but  that  he  yet 
remembers  his  mother,  and,  when  able,  will  pay  her  the 
last  respect  that  is  her  due.  In  the  case  at  bar  it  is  estab- 
lished that  defendant  knew  the  nature  of  the  intelligence 
it  was  to  transmit,  and  also  knew  that,  if  it  was  not 
delivered  within  a  reasonable  time,  plaintiff  was  likely  to 
be  greatly  pained  on  account  not  only  of  not  knowing  of 
the  death  of  his  mother  until  she  was  placed  under  the 
ground,  but  also  because  of  his  inability  to  attend  the 
funeral  on  account  of  the  delay.  That  the  defendant 
Bhould  reasonably  have  contemplated  such  results,  under 
"fche  rule  laid  down  in  Iladley  v.  Baxcndale,  is  clear. 

But  it  is  insisted  that  damages  for  mental  suffering, 
^though  contemplated  by  the  parties,  cannot  be  recovered 
ior  mere  breach  of  contract.  That  such  is  the  general  rule 
cinnounced  by  the  courts,  and  that  it  is  the  rule  now  with 
3-eference  to  all  ordinary  contracts,  must  be  concednd. 
3ut  it  must  be  remembered  that  this  rule  grew  up  at  a 
time  when  there  was  no  thought  of  the  transmission  of 
intelligence  by  electricity.  Breaches  of  contract,  such  aa 
the  one  in  question,  were  unknown  to  the  common  law. 
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The  business  of  telegraphy  has  grown  up  within  compara- 
tively recent    years.     But  must    we    say    that   the  law 
furnishes  no  remedy  because  no  case  of  the  kind  was  known 
to  the  common  law?    If  so,  such  law  is  no  longer  appli^ 
able  to  our  present  conditions.     Regard  must  be  had,  too, 
to  the  subject  matter  of  the  contract.     The  message  does 
not  relate  to  property.     In  such  cases  for  breach  of  con- 
tract the  law  affords  adequate  compensation.     But  it  does 
relate  to  the  feelings,  the  sensiiblities,  aye,  sometimes eien 
to  the  life,  of  the  individual.     It  does  not  affect  his  pocket 
book    seriously,  but    it    does  relate    to    his    feelings,  lus 
emotions,  his  sensibilities — those  finer  qualities  which  go 
to  make  the  man.     Shall  we  say  that  in  one  case  the  law 
affords    compensation,    and    in    the    other    it  does  not? 
Instead  of  goods  which  are  conveyed  by  the  defendant,  it 
is  intelligence — thought.     If  defendant  were  a  common 
carrier    of  goods,    it    would  be  liable  for  all    damages 
sustained  by  reason  of  its  breach  of  contract  to  deliver  them 
within  a  reasonable  time.     But  it  is  said  no  damages  can 
be  recovered,  for  failure  to  deliver  intelligence,  beyond  the 
amount  actually  paid  for  the  message,  or  nominal  damages, 
although  the  addressee  may  endure  the  greatest  of  mental 
pangs,  notwithstanding  the  fact  that  such  suffering  was  in 
the  contemplation  of  the  parties  at  the  time  the  contract 
was  made.     Of  course,  every  breach  of  contract  is  likely 
to  cause  some  pain,  but  most  of  these  contracts  relate  to 
property  and  pecuniary  matters,  and  in  such  case  the  law 
furnishes  what  has  always  been  held  to  be  an  adequate 
remedy  for  the  pecuniary  ]oss  sustained.     Mental  suffering 
has  never  been  considered  as  within  the  contemplation  of 
the  parties  at  the  time  the  contract  is  entered  into,  and 
recovery  cannot  be  had  therefor.     But  few  contracts  have 
direct  relation  to  the  feelings  and  sensibilities  of  the  parties 
entering  into  them,    and  the  pain   growing  out  of  the 
ordinary  breach  of  contracts  relating  to  property  is  entirely 
different  from  that  suffered  from  a  death  message.     Suth. 
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Dam.    sec.  980.     We  find   a  well  recognized  exception  to 
the   general  rule  that  damages  cannot  be  had  for  mental 
anguish  in  cases  of  breach  of  contract,  in  the  action  for 
breach  of  promise  of  marriage,  and  the   reason  for  this 
-exception  is  quite  applicable   here.     In  such   cases  the 
•defendant,  in   making  his  contract,    is  dealing  with   the 
feelings  and  emotions.     The  contract  relates  almost  wholly 
to  the  affections,  and  one  is  not  allowed  to  so  trifle  with 
another's  feelings.     He  knows  at  the  time  he  makes  the 
contract  that  if  he   breaks  it   the   other  will  suffer  great 
mental  pain,    and   the  courts,    without  exception,   have 
allowed  recovery  in  such  a  case.     See  Holloway  v.  Oriffith^ 
32  Iowa,  409 ;   Royal  v.  Smith,  40  Iowa,   615.     The   dis- 
tinction we  have  pointed   out  is   well    stated  in  1  Suth. 
Dam.   sec.   92.     Other    exceptions  have   sometimes   been 
made,  which   we  need  not  further  refer  to.  As  said  in  the 
-case  of  Wad9Worth  w.  Telegraph  Co.,  supra:  *' These  illus- 
trations serve  the  purpose  of  showing  that  in  the  ordinary 
-contract  only  pecuniary  benefits  are  contemplated  by  the 
contracting    parties,    and    that,    therefore,    the   damages 
Tesulting  from  such  breach  of  contract  must  be  measured 
by  pecuniary   standards,    and    that,    where    other    than 
pecuniary  benefits  are  contracted  for,  other  than  pecuniary 
standards  should  be  applied  in  the  ascertainment  of  dam- 
ages flowing  from  the  breach."     "The  case  before  us,  so 
far  as  it  is  an  action  for  breach  of  contract,   is  subject  to 
the  same  general  rule ;  and  the  defendant  is  answerable  in 
^iiroages  for  the  breach,  according  to  the  nature  of  the 
-contract,  and  the  character  and  extent  of  the  injury  suffered 
by  reason  of  its  non-performance.     The  message  was  sent 
for  a  particular  purpose,  of  which  the  defendant  had  knowl- 
-edge.     That  purpose  was  not  of  a  pecuniary  nature.    There 
was  no  offer  or  instruction  to  buy  or  sell  anything — no 
proposition  or  promise  with  respect  to  any  business   trans- 
action.    The  message  was  of  far  greater  importance  to  the 
receiver  than  any  of  these.     It  was  information  which 
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defendant  undertook  to  convey  for  a  stipulated  sum,  and 
which,  if  promptly  conveyed,  would  have  enabled  plaintiff 
to  have  been  with  him  at  the  last  moments,  and  would 
have  saved  her  the  injury  of  which  she  complains.  The 
messages  were  in  proper  language,  and  lawful  in  purpose. 
She  was  entitled  to  the  information  they  contained,  and  to 
whatever  benefits  that  information  would  have  conferred 
upon  her,  even  though  such  benefits  be  mainly  or  alto* 
gether  to  the  feelings  and  affections.  The  defendant  con- 
tracted that  she  should  have  those  benefits,  and  that  sho 
should  be  spared  whatever  pain  and  anguish  such  in- 
formation, properly  conveyed,  would  prevent." 

Reverting  now  to  the  damages  which  may  be  allowed  if 
the  action  is  treated  as  ex  delicto,  and  to  the  broader  role 
of  damages  in  cases  of  tort,  we  find  that,  in  very  many 
of  these  actions,    damages  are  recoverable    for  mental 
anguish,  some  of  which  we  will  refer  to  hereafter.    Itia 
conceded  by  appellant's  counsel  that  such  damages  may 
in  certain  cases  be  recovered,  but  they  insist  that  they  are 
never  recoverable  unless  accompanied  by  some  physical 
injury.      It  seems  to  us  that,  when  it  is  conceded  that 
mental   suffering  may  be  compensated  for  in  actions  of 
tort,  the  right  of  plaintiff  to  recover  in  this  case  is  estab- 
lished.   Let  us  look  to  some  of  the  cases  authorizing  recovery 
in  such  cases,  and  see  if  there  are  no  analogies.    Damages  for 
injuries  to  the  feelings  are  given,  though  there  are  no  phy- 
sical injuries,  where  a  person  is  wrongfully  ejected  from  a 
train.    Shepard  v.  Railway  Co.,  77  Iowa,  54.    In  actions  for 
slander  and   libel.     Terwilliger  v.    Wands,  17  N.  Y.  6t 
For  malicious  prosecution.     Fisher  v.  Hamilton,  49  Ind. 
341.     For  false  imprisonment.     Stewart  v.  Maddoz,  63  Ind. 
51.     For  crim.  con.  and  seduction,  and  for  assault.    So 
damages  for  injured  feelings  were  allowed   where  a  con- 
ductor kissed  a  female  passenger  against  her  will.   Orabr 
V.  Railway  Co.,  36  Wis.  657.     So,  likewise,  it    has  been 
held  that  the  removal  of  the  body  of  a  child  from  the  lot 
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in  which  it  was  rightfully  buried,  to  a  charter  plot,  gives 
the  parent  a  right  to  recover  for  injury  to  his  feelings. 
Vtagher  v.  Driscoll,  99  Mass.  281.  And  a  widow  may 
recover  for  such  suffering  and  nervous  shock,  against  the 
lerson  who  unlawfully  mutilates  the  dead  body  of  her 
usband,  although  no  actual  pecuniary  damages  are  alleged 
r  proven.  Larson  v.  Chase,  47  Minn.  307.  See,  also, 
nth.  Dam.  sec.  979,  and  authorities  cited  for  kindred 
kses.  The  wrongs  complained  of  in  these  cases  all 
reetly  affected  the  feelings,  and  injury  thereto  proxi- 
ately  resulted.  But  no  more  so  than  in  the  case  at  bar, 
bere  the  injury  to  the  feelings  is  apparent,  and  suffering 
icessarily  followed.  This  rule  of  necessity  applies 
[lere  the  feelings  are  directly  affected  by  the  nature  of  the 
rong  complained  of.  It  has  no  application  to  such 
ental  suffering  as  indirectly  results  from  the  commission 
every  tort. 

Let  us  now  look  to  our  own  cases  for  a  moment,  and  see 
hat  has  been  held.  In  the  case  of  Stevenson  v.  Belknap, 
Iowa,  103,  which  was  an  action  brought  by  a  father 
r  the  seduction  of  his  daughter,  this  court  approved  an 
struction  that  damage  may  be  given,  not  only  for  his  loss 
'  service  and  actual  expenses,  but  also  on  account  of  the 
ounded  feelings  of  the  plaintiff,  and  of  his  anxiety,  as  a 
urent  of  other  children,  whose  morals  may  be  corrupted 
T  the  example.  In  the  case  of  McKinley  v.  Railroad  Co,, 
I  Iowa,  318,  which  was  an  action  for  assault  by  one 
:  defendant's  employes  upon  the  plaintiff,  the  lower  court 
istmcted  the  jury  that  plaintiff  might  recover,  as  com- 
msatory  damages,  not  only  for  bodily  pain  and  suffering, 
It  for  the  outrage  and  indignity  put  upon  him.  This 
istruction  was  approved,  and  it  was  held  that  mental 
iffering  not  arising  from  bodily  pain,  but  from  the  nature 
1  the  assault,  might  be  recovered,  the  court  using  this 
.nguage :  * '  The  question  is  fairly  presented  whether  mental 
VOL.  V — 46. 
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anguish,    arising  from  the   nature  and  character  of  the 
assault,  constitutes  an  element  of  compensatory  damages. 
.     .     .     We,   on  principle  are  unable  to  see  why  mental 
pain  arising  from  or  caused  by  the  nature  of  the  assault 
whereby  the  wound  was  inflicted     .     .     .     should  not  be 
an  element  of  such  damages. '^     A  careful  examination  of 
the  authorities  will  disclose  the   fact  that  the  weight  (A 
adjudicated  cases  is  in  favor  of  the  proposition  that  mental 
anguish  arising  from  the  nature  and  character  of  the  assault 
18  an  element  of  compensatory  damages.     ...    The 
mind  is  no  less  a  part  of  the  person  than  the  body,  and  the 
sufferings  of  the   former  are  sometimes  more  acute  and 
lasting  than  those  of  the  latter.  "     It  may  also  be  said  in 
this  connection  that  the  court  in  this  ease  declined  to 
follow  the  case  of  Johnson  v.  WelU^  Fargo  &  Co.,  6  Ner. 
224,  and  kindred  cases  which   are  relied  upon  by  appel- 
lant's counsel,    remarking  that  ''the    decided    weight  of 
authority  is  opposed  to  the  view  taken  in  that  case,  and 
we  are  unwilling  to  follow  it,  and  by  so  doing  ignore  the 
other  authorities  cited."     That  the  question  was  well  con- 
sidered  and  deliberately  decided   was  apparent  from  the 
fact  that  Mr.  Justice  Day  dissented  from  the  conclusion  of 
the  majority.     In  the  quite  recent  case  of  Shepard  v.  iJa*^ 
way  Co.f  77  Iowa,  58,  we  went  still  further,  and  squarely 
held  that  damages  for  mental  suffering  are  recoverable, 
although  there  was  no  physical  pain  or  injury.    In  that 
case  we  said:  *'If  these  things  (wounded  feelings)  maybe 
considered  in  connection  with  physical  suffering,  in  estimat- 
ing actual  damages,  we  know  no  reason  which  forbids  their 
being  considered  in  the  absence  of  physical  suffering.   It 
is  said  that  the  'mental  pain'  contemplated  by  the  court io 
the  case  last  cited  (144  Iowa,    315)   includes  something 
more  than  mere  wounded  feelings  or  wounded  pride,  and 
that  the  latter  can  be  considered  only  where  malice  it 
alleged   and  proven,  and   where   there   has  been  proof  ol 
actual  bodily  injury.     We  do  not  think  the  claim  ii  well 
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founded.     Humiliation,  wounded  pride  and  the  like  may 
cause  very  acute  mental  anguish.     The  suffering  caused 
would  undoubtedly  be  different  in  different  persons,  and 
no  exact  rule  for  measuring  it  can  be  given.     In  ascertain- 
ing it,  much  must  necessarily  bo  left  to  the  discretion  of 
the  jury,  as  enlightened  by  the  charge  of  the  court.     Th3 
charge  given  in  this  case,  as  a  whole,  confined  the  jury  to 
an  allowance  for  compensatory  damages. ''    In  the  case  of 
Curtis    V.   Railway    Co.,    54    N.  W.    Rep.  339,  this  court 
squarely  held  that  damages  might  be  recovered  for  mental 
pain    and  suffering,   although    the  damages  for  physical 
in  jury  were  merely  nominal ;  and  further  held  that  such 
damages  were  compensatory,    and  not  punitive.     In  the 
case  of  Parkhurst  v.  MastelUr,  57  Iowa,  480,  which  was  an 
action  for  malicious  prosecution,  this  court  followed  the 
McKinley  case,  and  held  that  in  such  actions  actual  dam- 
ages would  include  compensation    for  bodily  and  mental 
suffering,  and  clearly  held  that  damages  for  mental  suffer- 
ing might  be  recovered  in  such  cases,   although  entirely 
disconnected  from  bodily  suffering  or  disability.    In  a  case 
of  assault  and  battery  {Lucas  v.   Flinn,  35  Iowa,  9),  this 
court  held  that  damages  for    mental   anguish   might   be 
allowed  as  compensation.     In  the  case  of  Paine  y.  RaiU 
road  Co.,  45  Iowa,  569,  the  rule    in  the  McKinley  case 
was  recognized;  but  it  was  held  there  was  no  right  of 
recovery  for  injury  to  feelings,  on  account  of  the  peculiar 
facts  of  that  case.     And  the  case  of  Fitzgerald  r.  Railroad  Co. , 
50  Iowa,  79,  merely  follows  the  Paine  case,  and  holds  that, 
under  the  facts,  plaintiff  was  not  entitled  to  recover.     The 
rule  of  the  McKinley  case  has  never,  to  our  knowledge, 
been  doubted  by  any  later  decision.     In  the  case  of  Stone 
V.   Railroad  Co.,  47  Iowa,  88,  it  was  held  that  the  action 
m  that  case,  owing  to  its  peculiar  facts,  was  an  action  for 
broach  of  contract;  and  that  damages  for  mental  suffering 
were  not  recoverable,  and  in  this  case  it  is  said:  ''Insult 
and  abuse  accompanying  a  breach  of  contract  cannot  affect 
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the  amount  of  recovery  in  such  actions.  If  the  action  is 
based  upon  a  wrong,  the  jury  are  permitted  to  consider 
injury  to  feelings,  and  many  other  matters  which  have 
no  place  in  actions  to  recover  damages  for  breach  of  con- 
tracts;" citing  Walsh  v.  Railway  Co.,  42  Wis.  23.  It 
is  enough  to  say  here  that  the  action  at  bar  is  ex  delicto, 
or  that  damages  may  be  recovered  as  if  it  were,  under  our 
system  of  Code  pleading.  The  only  other  case  having  any 
bearing  upon  this  question  is  Hall  v.  Incorporated  Tomoj 
Manson  (Iowa),  58  N.  W.  Rep.  881,  which  was  a  case 
wherein  plaintiff  sought  to  recover  damages  for  personal 
injuries  sustained  by  reason  of  a  defective  street  crossing. 
The  lower  court  instructed  the  jury  that  plaintiff  might 
recover  **for  the  peril,  if  any,  the  jury  may  find  she  was 
subjected  to,  from  the  evidence  in  the  case.'*  This  court 
disapproved  the  instruction,  not  because  damages  for 
mental  anguish  could  be  recovered,  but  because,  "in  our 
view  of  the  instruction,  its  wording  would  warrant  the 
jury  in  allowing  damages  for  mental  pain  and  suffering, 
which  would  include  peril,  and  also  for  peril,  as  a  distinct, 
independent,  and  additional  element  of  damage,  thereby 
allowing  double  compensation  for  the  peril  plaintiff  was 
in,  which  would  be  erroneous.*' 

From  these  cases  it  is  apparent  that  in  actions  of  tort  this 
court  has  frequently  announced  the  rule  that  damages  for 
mental  suffering  may  be  recovered,  although  there  is  no 
physical  injury.  And,  if  this  be  so,  why  is  not  this  a  case 
where  they  ought  to  be  allowed?  It  cannot  be  possible 
that  here  is  a  legal  wrong  for  which  the  law  affords  no 
remedy.  The  wrong  is  plain,  the  injury  is  apparent,  and 
we  think  the  law  affords  a  remedy,  for  compensatory 
damages,  under  the  rules  above  given.  It  must  not  be 
understood  to  follow  that,  in  all  actions  ez  delicto,  damages 
for  mental  suffering  may  be  allowed.  There  must  be  some 
direct  and  proximate  connection  between  the  wrong  done 
and  the  injury  to  the  feelings,  to  justify  a  recovery  for 
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mental  anguish.     But,  when  there  is  this  connection  so 
manifest  as  in  the  case  at  bar,   we  think  such  damages 
ought  to  be  allowed.     It  is  very  appropriately  said,  how- 
eyer,  in  one  of  the  cases  which  has  been  cited,  that  '^great 
caution  should  be  used  in  the  trial  of  cases  like  this,  as  it 
will  be  so  easy  and  natural   to  confound  the  corroding 
grief  occasioned  by  the  loss  of  a  parent  or  other  relative 
with  the  disappointment  and  regret  occasioned  by  the 
fault  or  neglect  of  the  company,  for  it  is  only  the  latter  for 
which  recovery  may  be  had;  and 'the  attention  of  juries 
might  well  be  directed  to  this  fact.''     It  is  not  necessary 
for  us  to  determine  on  which  theory  damages  for  mental 
anguish  are  recoverable.     If  we  find  they  are  recoverable, 
either  in  an  action  for  breach  of  contract,  or  by  reason  of 
a  breach  of  public  duty,  then  the  instruction  given  by  the 
lower  court  was  correct,  and  should  be  sustained.     It  will 
be  noticed  that,  in  some  of  the  cases  holding  to  a  contrary 
doctrine  from  that  here  announced,  recovery  was  denied 
because  of  the  form  of  the  action;  that  is  to  say,  it  was 
held  that  the  action  in  the  particular  case  was  for  breach 
of  contract,  and  that  damages  for  mental  suffering  were 
not  recoverable  in  such  an  action.     Whether  they  would 
be  recoverable  in  actions  ez  delicto  or  not  was  not  deter- 
mined.     Let  us  look  for  a  moment  to   some  of  the  objec« 
tions  urged  to  such  a  rule  as  we  have  announced. 

First.  It  is  said  that  such  suffering  is  speculative  and 
remote.  We  have,  as  we  think,  answered  this  by  showing 
that  in  actions  of  this  kind  it  is  direct  and  proximate  to 
the  wrong  complained  of. 

Second.  It  is  urged  that  such  damages  are  sentimental 
Bra  vague  and  shadowy,  and  that  there  is  no  standard  by 
which  an  injury  can  be  justly  compensated  or  approxi- 
mately  measured.  This  objection  is  answered  if  we  find 
«ny  case  in  which  such  damages  are  allowed,  for  if  they 
may  be  allowed  in  one  kind  of  case  they  may  in  all,  so  far 
as  this  objection  is  concerned.     We  have   already  seen 
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numbers  of  cases,  both  from  this  and  other  States,  wherein 
it  is  held  that  damages  for  mental  suffering,  independent 
of  physical  injury,  may  be  recovered.     It  is  conceded  by 
counsel  that  damages  can  be  recovered  for  mental  suffering 
when  accompanied  by  physical  pain  or  bodily  suffering. 
If  this  be  true,  then  let  us  ask  how  they  can  be  any  more 
accurately  measured  when  so  accompanied  than  when  not>^ 
When  it  is  once  conceded  that  mental  anguish  can  be  coiv 
sidered,  and  compensation  made  therefor,  then  the  objectio' 
last  urged  falls  to  the  ground. 

Third.  It  is  said  there  is  no  principle  on  which  suc^ 
damages  can  be  recovered.  We  have  endeavored  to  show,^ 
to  the  best  of  our  ability,  that  there  is  abundant  authority^ 
to  justify  a  recovery  in  such  cases. 

Fourth.  It  is  contended  that  the  rule  opens  up  a  vast 
and  fruitful  field  for  speculative  litigation.  We  have 
endeavored  to  so  guard  and  limit  the  rule  that  there  may 
be  no  mistaking  its  operation  and  effect.  If  recovery  is  for 
breach  of  the  contract,  then,  it  can  only  be  had  because  of 
the  subject  matter — the  fact  that  it  is  intelligence  that  is 
transmitted,  and  the  feelings  only  affected.  And,  if  the 
recovery  is  had  because  it  is  a  tort,  then  a  somewhat 
similar  limitation  is  made,  which  we  have  tried  to  make 
apparent.  If,  as  thus  limited,  the  rule  opens  up  a  vast 
and  fruitful  field  of  litigation,  it  is  only  because  telegraph 
companies  fail  to  do  their  duty.  We  cannot  think  that  a 
rule  which  will  tend  to  make  telegraph  companies  more 
careful  in  the  matter  of  delivering  their  messages  will  be 
fraught  with  such  fearful  results  as  counsel  imagine.  The 
single,  plain  duty  of  a  telegraph  company  is  to  make  trans- 
mission and  delivery  of  messages  intrusted  to  it  with 
promptitude  and  accuracy.  When  that  is  done  its  re- 
sponsibility is  ended.  When  it  is  omitted,  through 
negligence,  the  company  should  answer  for  all  injury 
resulting  whether  to  the  feelings  or  the  purse,  one  or 
both^    subject  to  the  proviso  that  the  injury  must  be  the 
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natural  and  direct  consequence  of  the  negligent  act.     We 

cannot  conceive  of  any  danger  in  such  a  rule.     It  seems  to 

us  to  be  in  accord  with  the  enlightened  spirit  of  modern 

jurisprudence,   and  that  in  actual  practice  no  evil  can 

^"osult  therefrom.     Juries  may  be  prone,  in  cases  of  this 

^nd,  to  place  their  estimates  high;  but  the  judge  is  ever 

present,   with   a   restraining    power,    ample    to  prevent 

unconscionable   and    unjust  verdicts.      Without  further 

extending  this  opinion,  it  is   sufficient    to  say  that  the 

^struction  of  the  District  Court  was    correct,   and  the 

J  Ocigment  is  affirmed. 

KiNNS,  J.,  dissented. 


^^OTB.— See  note  on  ** Mental  Distress''  at  end  of  W.  U.  Tel  Co.  ▼. 
Oojpin,  post. 


^*  T.  BiRESTT  V.  Western  Union  TELEORAPn  Company. 

Michigan  Supreme  Court,  Dec,  iSth,  189^ 

(108  Mich.  861.) 
Delay  of  telegram.— Unrepeated  message. 

^he  Qsnal  stipulation  in  telegraph  blanks,  with  respect  to  repetition  of 
momages,  hdd,  valid  and  effective,  in  absence  of  gross  and  wilful  negli- 
.  geinoe. 
^Then  a  blank  containing  such  stipulation  was  signed  by  the  sender,  hdd, 
that  the  company  was  absolved  although  repetition  would  not  have  pre- 
vented the  delay. 
Ciicumstanoes  held  to  not  constitute  gross  negligence. 

of  this  series  cited  in  opinion,  appearing  in  bold  faced  type :  OrinneU 
v.  W.  U.  Tel.  Co.,  vol.  1,  p.  70 ;  Kiley  v.  W.  U.  Tel.  Co.,  vol.  2,  p.  050 ; 
Bedpath  v.  W.  U.  TeL  Co.,  vol.  1,  p.  40;  W.  U.  Tel.  Co.  v.  Heame,  vol.  8, 
p.  77C;  Clement  v.  W.  U.  Tel.  Co.,  vol.  l,p.  671;  Passmore  v.  W.  U.  Td. 
C5t>.,  vol.  1,  p.  168;  Becker  v.  W.  U.  Td.  Co.,  vol.  1,  p.  887;  Hart  v.  W. 
U.  TeL  Co.,  voL  1,  p.  784;  Brown  v.  Cable  Co.,  vol.  4,  p.  774;  W.  U.  Td. 
Co.f  ▼.  Howdl,  voU  3,  p.  681;  Primrose  v.  W.  U.  Td.  Co.,  vol.  6,  p.       ; 
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Tyler  v.  W.  U.  Td,  Co.^  vol.  1,  p.  14;  ROey  v.  W.  U.  Td.  Co.,  ▼oL  4, p. 
767;  W.  U.  Tel.  Co.  ▼.  Fenton,  voL  1,  p.  188;  Sprague  ▼.  W.  U.  TA,  Co,* 
▼ol.  1,  p.  204. 

Appeal  by  defendant  below  from  judgment  of  Circuit 
Court,  Wayne  county.     Facts  stated  in  opinion. 

C.  A.  Kent,  for  appellant. 

David  W.  Brooks  {Otto  Kirehner  of  counsel),  for  plaintiff. 

Grant,  J. :  Defendant  had  a  telegraph  oflSce  at  Hand 
station,  on  the  Wabash  Railroad,    12  miles  from  Detroit, 
and    also   at   Dearborn,  on  the  Michigan  Central.    The 
distance  between  them   is  between  three  and  four  milei 
At  both  places  the  office  is  one  with  that  of  the  railway 
companies,  and  the  operators  are  those  employed  by  these 
companies.     Defendant  has  an  arrangement  with  the  com* 
panics,  by  which  their  operators  at  these  stations  do  all  its 
business.     It  has  no  contract  with  the  operators,  and  no 
control  over  them.     The  entire   receipts  of  the  defendant 
at  Hand  are  about  $2.50,  and  at  Dearborn  about  $4.00  per 
month.     The  cost  of  a  telegraph  operator  at  either  place 
would  be   about  $40.     Plaintiff  resided   at  Hand  station. 
His  wife  was  taken  sick  on  the  morning  of  August  26, 1890, 
and  a  physician  residing   at  Dearborn  was  summoned  to 
attend  her.     She  was  suffering  from  a  miscarriage.    The 
flow  of  blood  was  stopped,  and   the  physician   left,  with 
instructions  to  send  for  him  if  the   hemorrhage  returned. 
About  9  o'clock  in  the  morning  she  became  worse.     At  10 
o'clock  plaintiff  sent  an  unrepeated  message  to  the  physi- 
cian at  Dearborn,  saying: 

<*  Come  to  my  house  quick." 

He  also  informed  the  operator  of  Mrs.  Birkett's  illness, 
and  of  the  necessit}''  of  haste.  The  message  had  to  go  by 
way  of  Detroit.  It  reached  the  latter  place  in  due  time, 
but  the  operator  at  Detroit  could  not  get  the  operator  at 
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)earborn,  although  he  tried  many  times.  The  message 
hould  have  been  delivered  in  about  half  an  hour,  but  was 
lOt  delivered  until  about  2  o'clock  P.  M.  The  regular 
perator  at  Dearborn  had  been  granted  leave  of  absence, 
nd  his  place  temporarily  supplied  by  another,  who  did  not 
aake  the  proper  connection  with  the  Detroit  office  of  the 
.efendant.  This  was  the  reason  of  the  delay  in  sending 
he  message.  It  is  claimed  by  plaintiff  that  the  health  of 
lis  wife  was  seriously  injured  by  the  delay  in  the  delivery 
f  the  message,  and  the  consequent  failure  to  obtain 
aedical  attendance  and  treatment,  and  also  that  he  had 
leen  subjected  thereby  to  expense  in  procuring  medical 
ttendance  and  medicines.  For  the  alleged  injury  he 
ecovered  verdict  and  judgment  of  $2,500. 
The  telegraph  blank  upon  which  the  message  was  sent, 
nd  signed  by  the  plaintiff,  stated  that  it  was  taken  by  the 
ompany  subject  to  the  terms  thereon  printed.  One  of 
hese  terms  reads  as  follows : 

'*To  guard  against  mistakes  or  delays,  the  sender  of  a  message  should 
rder  it  repeated;  that  is,  telegraphed  hack  to  the  originating  office  for 
ompariaon.    For  this  one-half  the  regular  rate  is  charged  in  addition." 

It  further  provided  that  the  company  should  not  be  liable 
or  mistakes  or  delays  in  the  transmission  or  delivery  or 
he  non-delivery  of  any  unrepeated  message,  whether  hap- 
lening  by  negligence  of  its  servants  or  otherwise,  beyond 
he  amount  received  for  sending  the  same.  The  first 
efense  set  up  against  this  action  is  this  condition,  which 
efendant  insists  was  a  part  of  the  contract  between  it  and 
he  plaintiff,  and  is  such  a  reasonable  condition  as  the  law 
uthorizes  it  to  make. 

It  was  settled  in  this  State  by  the  case  of  Western  Union 
''elegraph  Co.  v.  Carew,  15  Mich.  525,  that  telegraph  com- 
anies,  in  the  absence  of  any  provision  of  the  statute,  are 
ot  common  carriers,  and  that  the  regulation  stated  above 
I  reasonable,  and  binding  upon  the  senders  of  messages, 
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whether  they  had  knowledge  of  its  contents  or  not.    This 
has  been  accepted  as  the  law  in  this  State  for  27  yean. 
The  telegram,  as  written,  used  the  word  "forty;'*  asdeli- 
yered,  the  word  "four."    The  Legislature  has  not  seen  fit 
to  change  the  liability  of  telegraph  companies,  as  iheie 
established ;  and,  whatever  might  be  the  views  of  any  of  us 
if  it  were  a  new  question,   we  are  not  disposed  to  overrule 
that  case,  which  received  the  sanction  of  the  three  eminent 
jurists  who  decided  it.     The  reasoning  of  that  decision  is 
substantially  the  same  as  that  found  in  the  decisions  of 
many  other  courts,  some  of  which  are  cited  in  the  opinion. 
In  addition  to  the  cases  there  cited,  we  cite  the  following: 
Ellis  V.  Telegraph  Co.,  13  Allen,  226;  GrinnMw.nU- 
graph  Co.,  113  Mass.  299;  KUey  r.  Telegraph  O9.,109 
N.   Y.   231;  Medpath  w.  Telegraph  C9.^  112  Mass.  71; 
Clement  ▼.  Telegrai}h  Co.,  137  id.  463;  Teiegrapk  Co. 
w.  Hearne,  77  Tex.  83 ;  Passtnore  w.  Tdegraph  (kh  78 
Pa.   St.  238;    Beeker  ▼.  Telegraph  Co.,  11   Neb.  87; 
Wann  v.  Telegraph  Co.,   37  Mo.  472;  Lassiter  y.  Tekgrajlk 
Co.,  89  N.  C.  334;  Telegraph  Co.  ▼.  OilderaUve,  29  Md. 
232;  Hart  w.  Tdegraph  Co.,  66  Cal.   579.      In  EUUi. 
Telegraph  Co.,  the  dispatch,  as  sent,  read,     *  Ten  (16)  men 
one  hundred  twenty-five  dollars."    As  received  it  read, 
''Ten   (10)  men    one    hundred    and    seventy-five    (175) 
dollars."    In  Orinnell  v.  Telegraph  Co.,  a  material  part 
of  the  message  was  omitted.     In  Kiley  v.   Telegraph  Co., 
the  message  was  never  delivered.     In  Redpath  v.  Telegraph 
Co.,  the  message  was  never  delivered,  but  was  sent  to 
Oswego  instead  of  to  Owego.     In  Clement  ▼.  Telegraph  Co.^ 
the  message  was  not  delivered  until  five  days  after  its 
receipt.     In  Telegraph  Co.  v.  Hearne,  the  dispatch  read: 
**  Return  note  left  by  Hearne.     Draw  for  $500."    As  de- 
livered, it  read:    "Return   note  left  by  Hearne,   order 
$500."    The  plaintiff  in  the  court  below  recovered  a  ver- 
dict for  $25,000.     In  Paasmore  ▼.  Telegraph  Co.,  the  dis- 
patch, as  sent,  read,  **I  hold  the  Tibbs  tract  for  you." 
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As  received,  it  read,  **I  sold  the  Tibbs  tract  for  you.'* 
In  Becker  v.   Telegraph   Co.,  the  dispatch,  as  sent,  read, 
**One  fifty;'*  as  received,  "One  sixty.*'     In    Wann  v. 
Telegraph  Co.,  the  dispatch,  as  sent,  read,  **  Ship  by  sail;** 
as  received,  '*  Ship  by  rail.**    A  similar  mistake  occurred 
in  LasHter  v.  Telegraph  Co.,  which  case  has,  however,  been 
recently  overruled  by  Brown  ▼.  Cable  Co.,  Ill  N.  C.  187, 
In  Telegraph  Co.  ▼.  Oildersleve,  the  dispatch  was  never  de- 
livered.    In  MacAndrew  v.  Telegraph  Co.,  17  C.  B.  3,  the 
message  directed  a  vessel  to  proceed  to  hull.     The  message, 
^hen  delivered,  read  *  *  Southampton.  *  *     In  the  above  cases 
this  regulation  was  held  reasonable,  and  the  failure  to  order 
the  message  repeated  a  complete  answer  to  the  action. 
Several    of    the    authorities  above    cited  recognize   the 
role   that  any  condition   relieving  telegraph  companies 
from    liability    for    gross     negligence,   wilful     miscon- 
duct or  fraud,     is  void,   as  against  public  policy.     This 
rule  is    also    recognized    in    the    following    authorities: 
White  V.  Telegraph  Co.,  5  McCrary,  103;  Telegraph  Co.  ▼• 
Hmeea,  38  Kan.  685;  Telegraph  Co.  v.  Ooodbar  (Miss.),  7 
South.  214. 

The  authorities  are  not  uniform,  and  several  authorities 
will  be  found  to  the  contrary.  The  rule  is  criticized  in 
Thompson  on  the  Law  of  Electricity  (chapter  8),  where 
the  authorities  will  be  found  collated.  We  do  not  deem  it 
important  to  cite  them  here.  Some  of  them  recognize  the 
right  of  telegraph  companies  to  establish  reasonable  rules 
and  regulations  for  the  conduct  of  their  business.  Some 
aUo  recognize  these  regulations  as  valid,  but  strip  them  of 
their  force  by  holding  that  they  do  not  apply  to  nor  relieve 
a  telegraph  company  in  case  of  negligence.  Speaking  for 
myself,  I  can  see  no  object  in  the  regulation,  unless  it  be  to 
relievo  the  company  from  certain  negligent  acts  of  their 
employes.  If  they  be  not  common  carriers — and  this  is 
almost  universally  admitted — then  there  is  no  liability, 
6zc6pt  in  case  of  nelgigence.     If  delay  in   delivery,   or 
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failiir©  to  dftliver,  or  mistake  in  the  wordin^r  of  messa^s. 
18  attributable  to  storm,  to  accident,  to  sudden  sickness  of 
im  operator  or  a  messenger,  or  to  any  cause  which  does  not 
of  itself  imply  negligence,  there  can  be  no  liability.  What 
purpose,  then,  is  there  in,  or  what  benefit  is,  such  a  regu- 
lation,  if  it  still  leaves  open  the  question  of  negligenee 
against  them,  where  the  sender  does  not  choose  to  comply 
with  the  conditions  to  which  he  has  agreed,  and  will,  in 
all  probability,  insure  the  delivery  of  his  message  is 
written?  In  commenting  upon  this  class  of  cases,  which 
hold  that  the  telegraphic  companies  cannot  stipalnte 
against  any  negligence  on  the  part  of  their  employes,  the 
Supreme  Court  of  California  says : 

"But,  as  this  latter  class  of  cases  concede  that  telegraph 
companies  are  not  common  carriers,  their  liability  mnst 
rest  on  the  ground  of  negligence  or  wilful  misconduct, 
which  is  fraud.     Fraudulent  conduct  on  the  part  of  the 
company  would,  of  course,  vitiate  such  a  stipulation;  but 
to  say  that  no  stipulation  can   be  made,   limiting  their 
liability  for  negligence,  is  to  say,  in  effect,  that  no  stipula- 
tion can  be  made  limiting  their  liability  at  all.     It  seems 
to  us,  therefore,  that  we  must  either  hold,  as  did  the  courts 
in  Illinois,  Maine  and  Wisconsin,  that  such  stipulations  are 
invalid  because  unsupported  by  a  consideration,  and  con- 
trary to  public  policy,  or  that  it  is  competent  for  telegraph 
oompanies  to  stipulate  for  the  limitation  of  their  liability 
for  errors  arising  from  any  cause  except  wilful  miscon- 
duct or  gross  negligence.''    Hart  v.  Telegraph  Co.,  mpra. 

The  court  below  and  counsel  appear  to  have  reco<'ni»Kl 
the  rule  as  established  in  the  Carew  case,  for  it  was  left  to 
the  jury  to  determine  whether  the  defendant  was  guilty  of 
gross  negligence  in  the  failure  to  deliver  the  message  within 
the  usual  time.  Such  failure  is  certainly  no  more  ^rross 
neglierence  than  in  the  cases  above  cited,  where  the  message 
was  not  delivered  at  all,  and  in  others  where  the  language 
was  very  materially  changed,  and  serious  damage  resulted. 
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Negligence  is  the  gist  of  these  actions.     It  must  be  both 
alleged  and  proven.     Some  authorities  hold  that  proof  of 
the  delivery  of  the  message  to  the  company  by  the  sender, 
of  the  failure  to  deliver,   or  of  delay  in  delivery,  or  of 
its  receipt  in  language  materially  different  from  that  in 
which  it  was  sent,  makes  a  prima  facie  case  of  negligence, 
and  casts  the  burden  of  proof  upon  the  company  to  ex- 
plain.    This  may  be  the  correct  rule,  since  the  facts  are 
peculiarly  within  the  knowledge  of  the  company,  but  that 
question  is  not  now  involved,  since  the  cause  of  the  delay 
is  conceded. 

The  highest  judicial  tribunal  in  this  country,  in  the 
recent  case  of  JPr^hnrose  w.  Telegraph  Co.,  154  U.  S. 
1,  has  passed  upon  the  precise  question.  The  authorities 
are  there  cited  and  discussed  in  an  exhaustive  opinion  by 
Mr.  Justice  Gray.  The  Carew  case  is  cited,  and  its 
language  quoted  with  approval.  The  regulation  in  that 
case  is  indentical  with  the  one  in  this,  and  it  is  sustained  in 
its  entirety.  Mr.  Justice  Gray  cites  and  discusses  the 
decisions  holding  the  regulation  to  be  against  public  policy 
and  void,  among  which  is  the  case  of  Tyler  v.  Telegraph 
Co.,  60  111.  421.  He  quotes  the  language  of  that  deci- 
sion,  and  says  of  it: 

"The  eflfect  of  that  construction  would  be  either  to  hold 
telegraph  companies  to  be  subject  to  the  liabilities  of 
common  carriers,  which  the  court  admitted^  in  the  earlier 
part  of  its  opinion,  that  they  were  not,  or  else  to  allow  the 
stipulation  no  eflfect  whatever;  for,  if  they  were  not 
common  carriers,  they  would  not,  even  if  there  were  na 
expressed  stipulation,  be  liable  for  unavoidable  mistakes, 
due  to  causes  over  which  they  had  no  control. 


"The  conclusion  is  irresistible  that,  if  there  was  negli- 
gence  on  the  part  of  any  of  the  defendant's  servants,  a  jury 
would  not  have  been  warranted  in  finding  that  it  was  mora 
thnn  ordinary  negligence,   and  that  upon  principle  and 
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authority,  the  mistake  was  one  for  which  the  plaintiff,  not 
haying  had  the  message  repeated,  according  to  the  terms 
printed  upon  the  back  thereof,  and  forming  a  part  of  his 
contract  with  the  company,  could  not  recover  more  than 
ths  sum  which  he  had  paid  for  sending  the  single  message." 

It  is  therefore  clear  that,  in  order  to  hold  this  regulation, 
which  was  a  part  of  the  contract,  void,  we  must  not 
only  overrule  the  decision  of  our  own  court,  but  must  mn 
counter  to  the  great  weight  of  authority.  We  do  not  feel 
justified  in  doing  this.  See,  also,  RUey  t.  Tdegraph 
Co.  (City  Ct.  N.  Y.),  26  N.  Y.  Supp.  532;  Beasley  v.  Tefe. 
graph  Co.,  39  Fed.  181,  quoting  the  Carew  case  with 
approval. 

The  statute  of  California  requires  telegraph  companies  to 
''use   great  care  and  diligence  in  the  transmission  and 
delivery  of  messages.*'   Civ.  Code,  sec.  2162.   The  Federal 
court  in  that  State  held  that  a  company  could  not,  by  stipu- 
atio  n,    relieve  itself  from  the   liability   imposed  by  this 
express  enactment.     Telegraph   Co.  v.   Cook,  9  C.  C.  A. 
680.     In  its  decision,  the  court  say:     **The  nature  of  th^ 
employment  is  so  peculiar,  the  risks  attending  it  so  extra* 
ordinary,    that  it  is    not   unreasonable    to    uphold   sucl^ 
stipulations,  to  the  extent  of  limiting  the  liability  of  tb6^ 
company  for  losses  not  occasioned  by  its  want  of  the  car^ 
and  diligence  exacted  by  the  law  under  which  it  operates."' 

It  is  further  argued  by  the  learned  counsel  for  the 
plaintiff  that  the  repetition  of  the  message  would  not  have 
prevented  the  damage  complained  of,  and  that,  therefore, 
the  failure  to  have  it  repeated  does  not  protect  the 
defendant  from  liability.  In  the  monographic  note  t€ 
Camp  V.  Telegraph  Co,,  71  Am.  Dec.  468,  the  following 
authorities  are  cited  as  supporting  this  contention.  Tele- 
graph Co,  V.  Graham,  1  Colo.  230;  Telegraph  Co.w.I^en^ 
ton,  52  Ind.  1;  Birney  v.  Telegraph  Co.,  18  Md.  341;  EUu 
V.  Telegraph  Co.,  13  Allen,  226;  Baldwin  y.  Telegraph  Co., 
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64  Barb.  505;  8pi*a{ixie  v.  Telegraph  Co.,  6  Daly,  200; 
Bell  V.  Telegraph  Co.,  25  L.  C.  Jur.  248. 

In  Telegraph  Co.  v.  Fenton,  the  action  was  based  entirely 
upon  the  statute  of  the  State  of  Indiana,  and  not  upon  any 
contract  between  the  parties.  The  court,  in  Birney  v. 
Telegraph  Co.,  based  its  holding  entirely  upon  the  fact 
that  no  effort  whatever  was  made  by  the  company  or  its 
agents  to  place  the  message  upon  its  transit.  The  decision 
recognizes  the  validity  of  a  regulation  similar  to  that  in 
the  present  case. 

In  Baldwin  v.  Telegraph  Co.,  the  defendant  was  a  con- 
necting line,  and  received  the  message  from  the  United 
States  Branch  Telegraph  Company,  to  whom  the  plaintiff 
had  given  it  for  transmission.  The  defendant  set  up  its 
agreement  with  the  other  company,  to  which  the  plaintiff 
was  not  a  party.     The  court  say,  at  page  516: 

**It  is  not  necessary  to  discuss  what  would  have  been 
the  rights  of  the  parties,  had  the  plaintiff  sent  the  message 
from  the  defendant's  office,  written  upon  one  of  their  blanks, 
containing  their  rules,  conditions  and  regulations  as  to  their 
terms  of  transmitting  messages." 

The  italics  are  those  of  the  decision. 

Sprague  v.  Telegraph  Co.  is  another  case  of  the  same 
character.     The  court  say,  at  page  203 : 

*'This  was  not  a  mistake  or  delay  in  the  transmission  or 
delivery,  or  a  non-delivery,  but  an  entire  breach  of  the  con- 
tract, by  a  neglect  to  send  the  message  at  all.'' 

In  BeU  V.  Telegraph  Co.,  plaintiff  telegraphed  to  one 
Machar,  to  which  Machar  immediately  sent  an  answer 
by  the  defendant's  line,  which  was  never  delivered.  Stress 
appears  to  be  laid  on  the  opinion  upon  the  fact  that  plaint- 
iff was  the  recipient  of  the  message,  and  was  not  a  party, 
therefore,  to  the  conditions  of  the  message  sent.  The 
liability,  however,  was  chiefly  placed  upon  the  law  of  the 
Dominion  in  relation  to  common  carriers,  which  is  quoted 
in  the  opinion  as  follows : 
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**  Notice  by  carriers  of  special  conditions  limiting  their 
liability  is  binding  only  to  persons  to  whom  it  is  made 
known ;  and  notwithstanding  such  notices,  and  the  knowl- 
edge thereof,  carriers  are  liable  wherever  it  is  proved  that 
the  damage  is  caused  by  their  fault,  or  the  fault  of  those 
for  whom  they  are  responsible." 

The  principles  of  this  law  are  then  briefly  applied  "to  th^ 
case  in  hand,"  and  the  defendant  held  liable. 

It  is  apparent,  we  think,  that  these  decisions  do  not  sus- 
tain the  text  of  the  learned  editor,  and  throw  no  light 
upon  the  present  controversy.  In  Telegraph  Co.  v. 
Grahanif  it  does  not  clearly  appear  where  the  mistake 
occurred.  The  statement  in  the  opinion  is  that  **the  mess- 
age was  not  transmitted  and  delivered. "  It  may  be  inferred 
from   this  that  the   message  was  never  placed  in  transit. 

While  the  language  of  this  opinion  sustains  the  text,  it 
is  significant  that  there  was  no  stipulation,  as  in  the  case 
at  bar,  that  the  company  should   not  be  liable  in  the  case 
of    an    unrepeated    message.     The    notice    simply  stated 
that  messages  of  importance   ought   to   be  repeated,  and 
attempted  to  limit  the  liability,  in  the   case   of  repeated 
messages,  to  500  times  the  amount  paid  for  sending  them. 
In  Ellis  V.  Telegraph  Co.,  the  language  upon  this  point  was- 
obiter  dicta,  and  so  held  by  the  same  court  in  subsequent 
decisions  hereinafter  cited. 

This  rule  seems  to  be  sanctioned  in  Fleischner  v.  Cabk 
Co.,  55  Fed.  Rep.  738.  The  defendant  in  that  case  was 
clearly  liable  upon  other  grounds.  It  received  an  important 
message  for  transmission  from  Portland,  Or.,  to  Seattle. 
There  was  a  competing  line  between  these  two  points. 
The  line  of  the  defendant  was  down,  and  had  been  for 
more  than  an  hour  previous  to  the  receipt  of  the  message. 
The  defendant  did  not  know  where  it  was  down,  nor  how 
long  it  would  require  to  put  it  in  order.  It  did  not  notify 
the  sender  that  its  line  was  down,  nor  make  any  attempt 
to  send  the   message   by  the  competing  line.     This  was 
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clearly  a  case  of  gross  negligence,  for  which  it,  under  all 
the  authorities,  would  have  been  liable. 

In  Grinnell  v.  Telegraph  Co.^  supra,  the  language  of  Ellis 
V.  Telegraph  Co.,  upon  this  point  was  held  to  be  obiter  dicta, 
^nd  was  disapproved.  The  court,  in  that  case,  replying  to 
this  contention,  say:  **The  conclusive  answer  to  it  is  that 
^he  plaintiff,  having  omitted  to  fulfil  the  condition,  on 
^hich  alone,  by  the  terms  of  the  express  contract  between 
tie  parties,  he  could  recover  for  any  mistake  in  trans- 
Xnission  more  than  the  amount  of  his  original  payment, 
Cannot  be  permitted  to  prove  that  his  own  failure  to  fulfil 
his  contract  did  not  affect  the  result.'' 

The  precise  question  was  again  before  the  court  in 
Clement  v.  Telegraph  Co.,  supra,  when  the  message  had 
reached  the  receiving  office,  and  had  been  intrusted  to  a 
messenger  boy  for  delivery.  The  language  of  the  court  is 
as  follows : 

'^The  only  negligence  in  this  case  was  an  unexplained 
delay  in  delivering  the  message  on  the  part  of  the 
messenger  boy,  to  whom  it  was,  after  its  receipt,  intrusted 
for  delivery.  It  may  be  that  the  company  might  be  guilty 
of  some  fraudulent  or  gross  negligence  in  transmitting  or 
delivering  a  message,  so  that  it  would  not  be  protected  by 
its  regulation  from  liability  for  the  actual  damages, 
though  in  excess  of  the  sum  stipulated.  But  the  negligence 
of  the  messenger  boys  in  delivering  messages  was  plainly 
contemplated  by  the  parties  when  they  entered  into  the 
stipulation,  and  there  are  no  principles  of  public  policy 
which  should  prevent  the  company  from  stipulating  that 
it  will  not  be  responsible  for  such  negligence  beyond  a  fixed 
amount  unless  it  receives  a  reasonable  compensation  for 
assuming  further  responsibilty."  This  case  is  cited  with 
approval  in  Primrose  v.  Telegraph  Co.,  supra. 

The  question  now  before  us  is  not  one  of  neglect  to 
transmit  at  all,  nor  of  failure  to  deliver  after  receipt  at  the 
VOL.  V — 47. 
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place  of  destination.  It  is  a  case  of  delay  in  transmission. 
It  is  obvious  that  such  delays  may  occur  from  yarious 
causes.  There  is  as  much  reason  in  stipulating  against 
such  delays  as  there  is  against  inaccuracies  in  the  meMage. 
The  demand  for  its  repetition  is  a  notice  of  its  importance, 
and  the  necessity  for  promptness,  additional  to  the  lan- 
guage of  the  message  itself.  If  the  order  to  repeat  had  been 
contained  in  the  message,  we  cannot  say  that  the  operator 
at  Detroit,  upon  finding  that  he  could  not  get  the  office  at 
Dearborn,  would  not  have  at  once  telegraphed  to  the 
plaintiff  that  fact.  However  that  may  be,  this  delay  was 
one  against  which  he  contracted,  and  against  which,  under 
the  authorities  above  cited,  the  parties  had  the  clear  right 
to  do  so. 

The  defendant  provided  suitable  instruments  and  com- 
petent operators.     The  failure  of  the  temporary  operator  at 
Dearborn  to  connect  his  instrument  with  its  line  for  a  few 
hours  is  not  *' gross  negligence"   within   the    definition 
adopted  by  this  court.     Denman  v.  Johnston^  85  Mich.  387; 
Frost  V.  Railroad  Co.,  96  id.    470.     There  was  no  inten- 
tional  wrong,   and  no  act  done  to  cause  the  delay,  with 
knowledge  of  the   plaintiff's  message.     It   appears  that 
about  one  message,  every  two  days,  came  to  Dearborn.    I* 
could  not  keep  an   operator  there  at  its  own  expense.    \ 
was  therefore  entirely  proper  for  it  to  employ  the  railroa 
operator  to   attend  to  its   business   at  this   and  simila 
stations.     But  it  cannot  defend  upon  the  ground  that  tb 
business  was  small.     Having  held  itself  out  as  ready  to  d 
business  at  these  stations,  the  duty  imposed  was  the  san 
as  though  it  had  an  operator  of  its  own.     The  act  coo 
plained  of,  however,  was  not  attended  by  any  wilful  mi 
conduct,  or  reckless  disregard  of  the  rights  of  plaintiff,  ai 
cannot,  therefore,  be  held  to  constitute  gross  negligence. 

The  judgment  must  be  reversed,  and  a  new  trial  ordere 

The  other  justices  concurred. 
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8.  O.  Francis  v.  "Western  Union  Telegraph  Company. 

Minnesota  Supreme  Court,  July  17, 1894. 

(68  Blinn.  252.) 

Faujobm  to  transmit  tblkoram.— LDfrriNO  uabilttt.— Limitino  Ton.— 

Mental  DisTBEsa— Right  of  addrbssei. 

The  usual  stipulations  in  telegraph  blanks,  as  to  repetition  of  messages  and 
limiting  the  time  in  whioh  to  present  claims  for  damages,  are,  as  to 
messages  which  were  never  transmitted,  either  inapplicable,  or,  if  appli- 
cable, unreasonable  and  void. 

Neither  at  common  law  nor  by  the  Minnesota  telegraph  statute  can  the 
addressee  of  a  telegram  recover  damages  for  mental  su£Fering  caused  by 
its  non-transmission. 

Cssee  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  Wads- 
worth  V.  W.  U,  Td.  Co,,  vol.  2,  p.  736;  Chapman  v.  W,  U.  Tel,  Co.^  voL 
4.  p.  686;  ConnOl  v.  W.  U.  Tel.  Co.,  vol.  4,  p.  748;  So  Belle  v.  W.  U.  Tel. 
Co,,  voL  1,  p.  848. 

Appeal  by  defendant  below  from  order  of  District  Court, 
Bamsay  county. 

George  H.  Fearons  and  Ferguson  <fe  Kneeland^  for  appellant. 

Henry  &  R.  L.  Johns,  for  respondent. 

Mitchell,  J.:  The  allegations  of  the  complaint  are 
that  the  plaintiff  and  his  wife  had  been  separated  for  some 
time  **on  account  of  a  certain  family  trouble,'*  she  residing 
in  Wyoming,  in  this  State,  and  he  in  Indianapolis,  Ind. ; 
that  he  had  been  endeavoring  to  effect  a  reconciliation  and 
a  renewal  of  marital  relations  with  her,  and  had  written 
her  on  the  subject,  requesting  her,  in  case  a  reconciliation 
was  possible,  to  wire  him  to  that  effect,  and  to  inform  him 
how  many  physicians  there  were  in  a  place  called  Lind- 
strom,  with  a  view  of  his  taking  up  his  residence  there. 
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and  engaging  in  the  practice  of  his  profession  as  a  phyai* 
cian;  that  in  response  to  this  letter  plaintiff's  wife 
delivered  to  the  defendant  at  Wyoming,  for  transmission, 
the  following  message,  addressed  to  him:  '*  Only  one  there. 
Yes,  come;''  and  paid  the  sum  charged  for  its  transmission; 
that  the  defendant  negligently  failed  to  transmit  or  deliyer 
the  message  to  plaintiff  at  all;  that,  not  receiving  any 
message  from  his  wife,  he  concluded  that  she  was  unwilling 
to  renew  her  marriage  relations  with  him,  and  feared  that 
all  hope  of  reconciliation  with  her  was  at  an  end;  that  he 
was  kept  in  this  mental  state  for  more  than  three  weeb 
before  he  learned  that  his  wife  had  sent  the  message;  that 
during  this  time,  in  consequence  of  the  neglect  of  the 
defendant  to  transmit  and  deliver  the  message,  *'he  suffered 
great  mental  pain,  distress  and  anguish,  and  sustained 
great  damage  to  his  feelings,"  for  which  he  seeks  to 
recover. 

The  evidence  tended  to  show  that  the  message  was 
written  on  one  of  defendant's  blanks,  at  the  foot  of  which 
was  printed,  ''Read  the  notice  and  agreement  on  the  back." 
On  the  back  was  printed: 

*'All  messages  taken  by  this  company  are  subject  to  the  following  tenns: 
To  guard  against  mistakes  or  delays  the  sender  of  a  message  should  order 
it  repeated:  that  is,  telegraphed  back  to  the  originating  office  for  com- 
parison. For  this  one-half  the  regular  rate  is  charged  in  addition.  It  is 
agreed  between  the  sender  of  the  following  message  and  this  company  tint 
said  company  sluiU  not  be  liable  for  mistakes  or  delays  in  the  traiidmiaion 
or  delivery  or  for  the  non-delivery  of  any  unrepeated  message  beyood 
the  amount  received  for  sending  the  same.**  The  company  will  nol  be 
liable  for  damages  or  statutory  penalties  in  any  case  where  the  claim  » 
not  presented  in  writing  witliin  sixty  days  after  the  message  is  filed  witii 
the  company  for  transmission.*' 

It  is  conceded  that  this  message  was  not  ordered  repeated 
and  that  no  claim  for  damages  for  its  non-delivery  was  pre- 
sented to  the  company  within  60  days  after  it  was  filed  fof 
transmission. 

Various  questions  arose  on  the  trial  with  reference  to 
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these  conditions^  but  this  branch  of  the  case  can  be  very 
briefly  disposed  of. 

The  repeating  of  a  message  may  prevent  mistakes  in  its 
transmission,  but  can  have  no  tendency  whatever  to  pre- 
vent a  failure  to  transmit  it.  Hence  this  condition  is  not 
applicable  to  this  case,  or,  if  intended  to  be  so,  it  is,  as  to 
such  a  case,  void,  because  unreasonable.  The  same  is  true 
of  the  **sixty  day*'  limitation.  It  is  either  inapplicable— 
at  least  as  to  the  addressee  of  the  message — to  a  case  of 
failure  to  transmit  the  message  at  all,  or,  if  intended  to  be 
applicable,  unreasonable,  for  the  60  days  might  elapse 
before  the  addressee  ascertained  that  any  message  had 
been  delivered  for  transmission.  The  company  has  prob 
ably  substituted  the  words,  ^'after  the  message  is  filed," 
for  the  words  ** after  sending  the  message,"  formerly  used, 
in  view  of  the  decisions  of  the  courts  that  the  old  form  did 
not  apply  where  the  claim  was  founded  upon  a  failure  to 
send  the  message  at  all.  But  there  are  some  things  which 
cannot  be  accomplished  even  by  artificially  worded  **fine 
print"  conditions.  Our  conclusion  that  these  conditions 
are  either  inapplicable  or  unreasonable,  under  the  facts  of 
this  cose,  is  founded  upon  general  principles,  and  without 
reference  to  the  provisions  of  Laws  1885,  ch.  208,  entitled, 
^'An  cot  to  regulate  the  business  of  operating  telegraph  lines 
and  imposing  penalties  for  misconduct  of  owners  and  agents 
of  such  lines,"  the  effect  of  which  upon  attempted  stipula- 
UoDS  for  exemption  from  liability  we  have  now  no  occasion 
k>  consider. 

This  brings  us  to  the  principal  question  in  the  case,  viz. : 
c?hether  the  addressee  of  a  telegraphic  message  can  recover 
lamages  for  mental  suffering  caused  by  the  failure  of  the 
telegraph  company  to  transmit  and  deliver  the  message. 

In  the  consideration  of  this  question  it  is  necessary  at 
the  outset  to  consider  two  preliminary  questions,  viz. : 
(1)  Has  the  statute  above  cited,  particularly  section  5, 
changed  the  common  law  rule?     (2)  What  is  the  nature 
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of  such  an  action  as  this?    Is  it  an  action  founded  on  con- 
tract, or  is  it  one  purely  of  tort? 

Section  5  of  the  act  provides  that,  if  any  person  or  com- 
pany owning  or  operating  a  telegraph  line  in  this  State 
shall  fail  to  transmit  a  message  within  reasonable  time,  or 
if  it  is  shown  due  diligance  has  not  been  exercised  after 
reception  thereof  for  that  purpose,  or  shall  fail  to  deliver 
the  same  to  the  party  to  whom  the  same  is  addressed,  if 
known,  within  a  reasonable  time  after  its  arrival  at  the 
point  of  destination,  they  '*  shall  be  liable  in  a  civil  action 
at  the  suit  of  the  party  injured  for  all  actual  damages  sus- 
tained by  reason  of  such  neglect  or  omission.'* 

The  courts  were  not  entirely  agreed  as  to  whether  an 
action  against  the  telegraph  company  could  be  maintained 
by  the  addressee,  for  whose  benefit  the  message  wa^ 
intended,  but  who  had  no  immediate  contract  relations 
with  the  company. 

Again,  assuming  to  follow  the  rule  in  Hadley  v.  Bcojtn- 
dale,  9  Exch.  341,  that  the  damages  which  one  party  to  a 
contract  ought  to  recover  for  a  breach  of  it  by  the  other  are 
such  as  either  arise  naturally  from  the  breach  itself  or  such 
as  may  reasonably  be  supposed  to  have  been  contemplated 
by  the  parties  when  making  the  contract  as  the  probable 
result  of  the  breach,  some  courts  held  that  under  the  latte't 
clause  of  this  rule  consequential  damages  could  not  b^ 
recovered  against  a  telegraph  company  unless  the  compan;^ 
was  informed,  either  by  the  contents  of  the  message  (F 
otherwise,  of  the   nature   of  the  subject  matter  to  whic 
the  message  related,  and  that  where  it  was  ignorant  of  thu^ 
only  nominal  damages  or  the  amount  paid  for  the  transi 
mission  of  the  message,  could  be  recovered. 

We  are  of  the  opinion  that  the  only  subject  of  section  I 
was  to  settle  both  these  questions,  and  to  establish  the  rul# 
— First,  that  the  party  injured,  whether  sender  or  addressee* 
may  maintain  an  action ;  and,  second,  to  hold  the  company 
liable  for  all  actual  damages  proximately  resulting  frois 
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the  breach  of  its  contract,  regardless  of  whether  or  not  it 
was  adyised  of  the  nature  of  the  subject  matter  of  the 
message.  In  other  words,  that  the  company  has  nothing 
to  do  with,  and  has  no  right  to  speculate  upon,  the  extent 
of  the  interest  of  either  sender  or  addressee  in  the  message, 
or  as  to  its  value  or  importance;  that,  when  it  receives  a 
mes»age  for  transmission  and  delivery,  the  company  has 
but  one  duty  to  perform,  viz.,  to  transmit  and  deliver  it 
correctly,  and  without  unreasonable  delay,  and  if  it  fails  to 
do  BO  it  will  be  liable  for  all  actual  damages,  although  not 
of  a  character  such  as  would  be  suggested  by  the  message 
as  the  probable  result  of  a  failure  to  transmit  and  deliver 
it.  The  statute  does  not  define  actual  damages,  but  leaves 
that  to  be  determined  by  common  law  rules.  We  arp, 
therefore,  of  opinion  that  the  statute  has  no  bearing  on  the 
question  before  us.  It  is  hardly  necessary  to  add  that  the 
same  is  true  of  the  declaration  in  the  bill  of  rights  that 
every  person  is  entitled  to  a  certain  remedy  in  the  law  for 
all  injuries  or  wrongs  which  he  may  receive  in  his  person, 
property  or  character.  This  is  but  declaratory  of  a  general 
fundamental  principle  upon  which  the  courts  have  always 
icted,  and  which  would  have  been  the  law  even  if  not 
ncorporated  in  the  Constitution.     It  creates  no  new  legal 

ights  or  new  legal  wrongs,  and  establishes  no  new  rule 
if  damages.  It  merely  declares  that  for  any  wrong, 
'ecoguizedas  such  by  law,  a  person  shall  have  a  remedy  to 
>btain  the  redress  to  which  he  is  entitled  according  to  the 
principles  of  law. 

This  action  is  not  one  of  tort,  but  on  contract;  its  gist 
ind  gravamen  being  the  breach  of  the  contract,  the  duties 
ind  obligations  growing  out  of  which  are  regulated  by  the 
statute,  which  itself  becomes  a  part  of  it.  The  best  test  of 
this  is  the  fact  that  such  an  action  could  not  be  maintained 
without  pleading  and  proving  the  contract. 

We  are,  therefore,  left  to  determine  the  question  here 
presented  according  to  the  rules  of  the  common  law  applic- 
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able  to  actions  for  damages  for  breach  of  contract.  In 
such  actions,  can  damages  be  recovered  for  mental  suffering 
resulting  from  a  breach  of  the  contract? 

The  law  has  always  been  exceedingly  cautious  in  allow- 
ing damages  for  mental  suffering,  for  the  manifest  reasons, 
among  others,  that  such  damages  are  more  sentimental 
than  substantial,  depending  largely  upon  temperament  and 
physical   and  nervous  condition.      The   suffering  of  one 
under  precisely  the  same  circumstances  would  be  no  test  of 
the   suffering  of  another,    and   there   being  no  possible 
standard  by   which  such  an  injury  can   be  even  approxi- 
mately measured,  they  are  subject  to  many,  if  not  most,  of 
the  objections  to  speculative  damages  which  are  universali? 
excluded.     In  no  case  will  an  action  for  damages  lie  for 
mental  suffering  caused  by  an  act  which,  however  wrongfuV* 
infringes  no  legal  right  of  the  party.     In  actions  for  a  tor*^ 
resulting  in  physical  injuries,  of  which  mental  suffering 
forms  a  component  part,  the  latter  is  permitted  to  be  taket:^ 
into  account  in  the  assessment  of  damages;  and  where  th^ 
tort  is    wilful,    and    of    a    character    as    naturally  and-^ 
necessarily  to  injure  the  feelings,  damages  for  such  injuries 
are  sometimes  allowed,   although  there  was  no  physical 
injury  or  pecuniary  loss.     Larson  v.  Chase,  47  Minn.  307, 
perhaps  goes  as  far  in  that  direction  as  any  case  to  be 
found  in  the  books.     In  this  latter  class  of  cases  such  dam- 
ages  are  often  but   another  name   for  punitive  dama^^es. 
But  we  are  not  concerned  here  with  the  question  when  such 
damages  may  be  recovered  in  actions  of  tort.     We  think 
we   are   warranted  in    asserting   that    the  doctrine   that 
damages  for  mental  suffering  resulting  from  a  breach  of 
contract  is  wholly  unknown  to  and  unauthorized  by  the 
common  law,  unless  "telegraph  cases"  are  to  be  made  an 
exception.     An  action  for  breach  of  promise  of  marriage 
is  sometimes  spoken  of  as  an  exception;  but  that  action 
has  always  been  recognized  as  sui  generis.     It  is  an  action 
for  breach  of  contract  only  in   form   and   name,    and  in 
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many  of  its  essential  features  has  always  been  considered 
as  one  for  a  wilful  tort.     We  have  no  desire  to  discuss  at 
length  a  question  which  has  been  so  often  and  so  fully  con- 
fiidered  of  late  years  by  the  courts  in  these  telegraph  cases. 
The  strongest  argument  we  have  found  in  favor  of  allow- 
ing damages  for  mental  suffering  resulting  from  the  non-de- 
livery of  a  telegraph  message  is  the  opinion  of  the  court  in 
IVadsworth  v.  H'estern  Union  Tel.  Co.,  86  Tenn.  695. 
It  advances  all  that  can  be  said  on  that  side  of  the  question, 
and  puts  it  strongly  and  plausibly.     Aside  from  the  dissent- 
ing opinion  of  Lurton,  J.,  in  the  same  case,  the  strongest 
arguments  that  we  have   found  against  the  allowance  of 
such  damages  are  the  opinions  in  Chapman  t.  Western 
Union  Tel.  Co.,  88  Ga.  763 ;    Western  Union  Tel.  Co.  v. 
Ropers,  68  Miss.  748;    and  ConneU  w.  Western   Union 
7W»  Co.,  116  Mo.  34.     These  cases  contain  about  all  that 
<;an  be  advanced  on  either  side  of  the  question.     It  is  some- 
what remarkable  that,  although  telegraphy  has  now  been  in 
dse  for  over  fifty  years,  it  never  seems  to  have  occurred  to 
»ny  court,  or,  so  far  as  we  can  discover,  to  any  lawyer, 
that  damages  were  recoverable  for  mental  suffering  result- 
ing from  neglect  to  transmit  or  deliver  a  telegram  until  it 
was  so  held  in  1881  by  the  Supreme*  Court  of  Texas  in  8o 
JieUe  T.  Telegraph  C0.9  55  Tex.  308,  citing  in  support  of 
the  doctrine  only  actions  in   tort  for  physical  injuries. 
This  decision  has,  with  more  or  less  variations,  been  fol- 
lowed by  the  same  court  in  a  long  line  of  later  cases;   but 
the  doctrine  seems  to  have  involved  that  court  in  some  very 
glaring  inconsistencies,  compelled,  perhaps,  by  the  necessi- 
ties of  the  situation  in  which  the  court  has  placed  itself. 
TlKi  multitude  of  cases  of  this  character  in  that  State  since 
the  decision  of  the  So  Relle  case  indicates  the  vast  field  of 
speculative  litigation  opened  up  by  that  decision,  and  how 
difficult  the  subject  is  of  control  by  the  courts.     In  Rowell 
V.  Western  Union  Tel.  Co.,  75  Tex.  26,  the  court,  apparently 
inpatient  at  the  amount  of  *'iuiulerable  litigation''  to 
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which  the  doctrine  had  given  rise,  seems  to  have  gone 
back,  partially  at  least,  upon  their  former  decisions.  In 
that  case  the  plaintiff  had  received  information  of  the 
dangerous  illness  of  his  mother-in-law.  A  subsequent  dis* 
patch  was  sent,  containing  information  of  her  improyed 
condition.  This  dispatch  the  telegraph  company  failed  to 
deliver.  The  court  held  that  for  continued  mental  anxiety 
caused  by  the  non-delivery  of  the  message  the  plaintiff 
could  not  recover. 

The  "Texas  doctrine,"  with  more  or  less  modification, 
has  quite  recently  been  adopted  by  the  courts  of  Alabama, 
Kentucky,  Tennessee,  North  Carolina  and  Indiana.  The 
harvest  of  ''intolerable  litigation"  which  is  being  reaped  in 
Texas  has  not  yet  matured  in  those  States,  but  certainly 
will  if  the  doctrine  is  adhered  to. 

The  ** Texas  doctrine"  has  been  favorably  referred  to  int 
many  of  the  more  recent  text  books,  but  the  bench  and  hdX 
will  understand  of  how  little  weight  as  authority  most  o^ 
these  books  are,  written  as  they  very  frequently  are,  \y^ 
hired  professional  book  makers  of  no  special  legal  ability,.^ 
and  who   are  usually  inclined  to  take  up  the  latest  legal  - 
novelty   for  the  same  reasons  that   newspaper   men  are 
anxious  for  the   latest  news.     On   the   other   hand,    the 
doctrine  has  been  vigorously  repudiated  by  the  courts  of 
Georgia,   Mississippi,  Florida,  Missouri,   Kansas,  Wiscon- 
sin, Dakota  Territory,  Arkansas  and  perhaps  some  other 
States;  also,    with  practical  unanimity,   by  all  the  United 
States  Circuit  Courts  and  Circuit  Courts  of  appeal   which 
have  passed  upon  the  question.     The  Supreme  Court  of 
the  United  States  has  not  yet  been  called  on  to  pass  upon 
the  question;  but,  in  view  of  the  general  tenor  of  the  deci- 
sions of  that  court  on  kindred  questions,  there   is  every 
reason  to  believe  that  when  the  question  is  presented  its  - 
decision  will  be  that  such  damages  are  not  recoverable. 

No  lawyer  as  yet  seems  to  have  had  the  temerity  to  pre-^ 
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sent  such  a  case  to  a  court  of  last  resort  in  any  of  the 
eastern  or  northeastern  States. 

Some  of  the  decisions  holding  that  such  damages  are 

recoverable  proceed  upon  the  assumed  but  false  analogy  of 

torts  resulting  in  physical  injury  accompanied  with  mental 

suffering,  or  where  the  tort  was  wilful,  and  calculated  and 

intended  to  injure  the  feelings;  as,  for  example,  slander, 

libel  and  the  like.     Others  very  plausibly  argue  that  such 

cases   are   new  only  in  instance,  and  not  in  principle,  that 

the  principle  applicable  to  all  actions  on  contract  is  that  a 

party  is  liable  for  all  damages  proximately  resulting  from 

its  breach ;  that  the  reason  that  in  such  actions  no  recovery 

has  usually  been  allowed  for  mental  suffering  is  that  the 

contracts  were  of  a  business  or  commercial  character,  not 

involving  the  feelings;  that  telegraphy  is  a  modem  inyen*^ 

tion ;  that  a  telegraph  company  is  a  carrier  of  intelligence, 

often  sent  for  a  purpose  not  pecuniary,  but  relating  wholly 

to  matters  of  sentiment  or  feeling;  and  that,  therefore,  tlie 

damages  resulting    from    the    breach    of    a    contract  to 

transmit  such   intelligence  are  not  to  be,  and  cannot  be, 

measured  by  any  pecuniary  standard,  but  according  to  the 

standard  of  injury  to  the  feelings.     In  other  words,  that 

damages  for  which  a  person  is  liable  for  breach  of  contract 

depend  on  the  nature  of  the  contract.     If  it  is  pecuniary  in 

its  nature,  only  pecuniary  damages  will  be  allowed,  but,  if 

it  relates  to  the  feelings,  then  damages  for  injury  to  the 

feelings  will  be  allowed. 

But  we  deny  the  correctness  of  the  premise  upon  which 
this  argument  is  based.  The  law  looks  only  to  the 
pecuniary  value  of  a  contract,  and  for  its  breach  awards 
only  pecuniary  damages.  An  action  for  breach  of  promise 
of  marriage,  as  already  remarked,  is  only  an  apparent, 
and  not  a  real,  exception  to  the  rule.  We  recognize  tha 
fact  that  the  common  law  is  not  a  code  of  cast  iron  rules, 
but  a  system  of  principles  capable  of  being  applied  to  new 
conditions   as  they  arise;  and  when  a  case  arises  which 
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falls  within  a  recognized  legal  principle  the  fact  that  it  is 
new  in  instance  will  not  and  ought  not  to  stand  in  the  way 
of  the  courts  applying  the  principle.    But  to  allow  damages 
for    injury    to  the  feelings    resulting    from   a  breach  oi 
contract — even  one  like  this — would  be,  not  to  apply  an 
old  principle   to   a  new  instance,    but  to  adopt   a  new 
principle   entirely   unknown  to  the  law.     Courts  have  no 
more  right  thus  to  abrogate  the  common  law  than  they 
have  to  repeal  the  statutory  law.    Lord  Cokb  said:    "The 
wisdom  of  the  judges  and  sages  of  the  law  has  always  sup- 
pressed new  and  subtle  inventions  in   derogation  of  the 
common  law."     The  wise  remark  of  another,   peculiarly 
Applicable   to  the  present  time,   was  that  *' the  variety  of 
judgments  and  novelties  of  opinion  are  the  two  plagues  of 
a  commonwealth."     The  great  lights  of  the  law  may  take 
some  liberties  with  the  law  in  the  way  of  new  applicatioDS 
of  old  principles  that  modesty  would  forbid  to  ordinary 
men;  and  while  we  are  not  disposed  to  look  upon  every- 
thing ancient  with  slavish  reverence  merely  because  it  ia 
ancient,  it  would  certainly  be  presumptuous  in  us  to  lightl5 
discard  a  doctrine  which  has   been  so  long  approved,  an^ 
which  is  so  firmly  established  by  authority.    The  principler 
of  the  common  law  were  founded  upon  practical  reason^;:^ 
and  not  upon  a  theoretical  logical  system;  and   usually^^^ 
when  these  principles  have  been  departed  from,  the  ejL^ 
consequences   of  the  departure  have  developed  what  thes^ 
reasons  were.     The  Pandora  box  that  has  been  opened  by^ 
the  **Texas  doctrine"  proves  more  forcibly  than  argument  - 
the  wisdom  of  the  common  law  rule  that  damages  of  this 
kind  cannot  be  recovered  in  actions  on  contract.     And,  if 
damages  of  this  kind  are  to  be  allowed  for  the  breach  of  a 
contract  of  this  character,  where  are  we  to  stop?     Upon 
what  legal  principle  can  a  court  refuse  to  allow  them  for 
the   breach  of  any   other  contract?    The    breach   of   any 
contract-— even  the  failure  of  a  debtor  to  pay  his  debt  at 
maturity — may  result  in  more  or  less  mental  anxiety  or 


MINNESOTA,  1894 7^ 

Francis  ▼.  Telegraph  Co. 

uffering  to  the  party  to  whom  the  obligation  is  due.  Why 
kot  allow  damages  for  the  mental  suffering  or  disappoint- 
aent  of  passengers  caused  by  the  delay  of  trains  through 
he  negligence  of  the  carrier?  The  object  of  the  journeya 
)f  travelers  is  often  not  pecuniary,  but  to  visit  sick  relativea 
»r  attend  the  funeral  of  deceased  ones,  which  are  matters 
effecting  the  feelings  as  much  and  as  exclusively  as  a  tele-^ 
rram.  If  the  train  is  delayed  through  the  negligence  ot 
he  carrier,  so  that  the  passenger  does  not  reach  his  destina- 
ion  in  time  to  accomplish  his  desired  object,  why  is  he  not. 
entitled  to  damages  for  his  disappointment  and  mental 
luffering  as  much  as  the  sender  or  addressee  of  a  delayed 
»legram  ?  See  Wilcox  v.  Richmond  &  D.  R.  Co. ,  52  Fed. 
264.  The  truth  is,  once  depart  from  the  old  rule,  and  we- 
ure  all  at  sea,  without  either  rudder  or  compass.  Any 
)ther  doctrine  is  unauthorized  by  any  principle  of  law,  and 
iv'ould,  we  are  satisfied,  work  badly  in  practice,  giving  riso 
o  a  flood  of  speculative  litigation  uncontrolled  by  any 
;uide  as  to  the  measure  of  damages  except  the  whim  of  the 
ury,  or  the  arbitrary  standard  that  may  be  adopted  by  the 
^articular  judge  who  tries  the  cause. 

It  is  suggested  that  the  transmission  of  intelligence  by 
lectricity  is  comparatively  a  new  thing;  that  contracts  of 
his  kind  are  unlike  any  others;  that,  as  messages  fre- 
quently have  no  pecuniary  value,  and  consequently  a  failure 
iO  transmit  them  would  result  in  no  pecuniary  loss, 
dthough  it  might  cause  great  anxiety  or  disappointment; 
jherefore,  unless  damages  for  mental  suffering  are  allowed, 
none  could  be  recovered  that  would  adequately  compensate 
the  party  or  adequately  punish  the  telegraph  company  for 
its  neglect  of  duty.  If  this  be  so,  it  would  only  go  to  prove 
that,  in  the  progress  of  the  world,  a  new  condition  of 
things  has  arisen  for  which  the  existing  law  is  not  adequate, 
and  which  calls  for  legislative  interposition.  This  has 
been  done  in  some  jurisdictions  by  subjecting  a  telegraph 
company  to  a  certain  penalty  to  be  recovered  by,  and  for 
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the  benefit  of,  the  party  interested  in  the  message.  Whether 
this  is  wise  or  not,  it  is  certainly  better  than  to  leaye 
it  to  the  courts  or  juries  to  assess  the  vague,  shadowy  and 
sentimental  damages  caused  by  mental  anxiety  or  iDJored 
felings. 

Order  reversed. 

Buck,  J.,  absent,  sick,  took  no  part. 

Canty,  J. :    I  reluctantly  agree  to  the  foregoing  opinion. 
I  fully  agree  with  the  reasoning  in  Wtidsworlh  v.  IFert- 
€m  Union  Tel.  Co.,  86  Tenn.  696,  above  cited,  that  there 
ought  to  be  a  remedy  in  such  a  case  as  this;  that  it  ought 
to  be  an  exception  to  the  rule  that  damages  cannot  be 
recovered  for  mental  suffering  unaccompanied  by  actual  or 
threatened  physical    injury,  except  in  the  few  instances      ' 
where  it  is  allowed  as  a  species  of  punitive  damages.    But 
the  difficulty  is  in  the  character  of  the  damages.    The 
injuries  in  such  cases  as    this  are  too  hard  to  determine 
with  any  reasonable  certainty,  are  more  often  assume^ 
than  real,  and  the  suit  too  liable  to  be  wholly  speculativcF^^ 
If  every  one  was  allowed  damages  for  injuries  to  his  feeling^ 
caused  by  some  one  else,  the  chief  business  of  mankind^ 
might  be  fighting  each  other  in  the  courts.     Damages  foi^ 
mental  suffering  open  into  a  field  without  boundaries,  and^ 
there  is  no  principle  by  which  the  court  can  limit  the^ 
amount  of  damages. 

Mere    logic    will    not    dispose    of  a  question    of   this  ^ 
character.    The  court  must  keep  one  eye  on  the  theoretical, 
and  the  other  on  the  practical. 

At  the  same  time  I  am  strongly  of  the  opinion  that  there 
should  be  some  practical  remedy  in  this  class  of  cases,  and, 
if  the  Legislature  would  provide  for  the  recovery  of 
damages  for  mental  suffering  in  cases  like  this,  and  limit 
the  amount  of  recovery  to,  say,  two  or  three  hundred 
dollars,  there  would  not  be  the  same  incentive  to  bring 
speculative  suits,  or  to  employ  experts  to  draw  on  their 
own  imagination  for  the  purpose  of  proving  the  condition 
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of  the  plaintiflF's  imagination ;  there  would  not  be  so  much 
elaborate  preparation  to  impose  on  the  jury.  But,  if  the 
court  should  allow  such  damages  at  all,  on  no  principle 
could  it  thus  arbitrarily  limit  the  amount  of  recovery,  and 
escape  the  evils  mentioned. 


NoTB.— See  note  on  ** Mental  Distress*'  at  end  of  W.  U.  Td.  Co.  t.  CqBlr^ 


Western  Union  Telkgraph  Company  v.  D.  Kemp. 

Ndnxuka  Supreme  Court,  March  5, 189S, 

(44  Neb.  194.) 

Bbsob  or  TRANSHrmNG  TKiEGRAM.— Nebraska  statutb.— LnaTiNa  ua- 

BOJTT.— LDfiriNO  TDCB  TO  PRESENT  CLAIM. 

The  provisions  of  section  13,  c.  89a,  Gomp.  St.,  in  reference  to  telegraph 
companies  and  their  transmission  of  dispatches,  whereby  any  such  com- 
pany is  made  "liable  for  the  non-delivery  of  dispatches  entrusted  to  its 
oare  and  for  all  mistakes  in  transmitting  messages  made  by  any  person 
in  its  employ  •  •  •  and  shall  not  be  exempted  from  any  such  liabil- 
ity by  reason  of  any  clause,  condition,  or  agreement  contained  in  its 
printed  blanks,**  are  not  inequitable,  and  are  obligatory  upon  all  tele- 
graph companies  in  the  State. 

The  usual  stipulation  in  telegraph  blanks  that  the  company  shall  not  be 
liable  unless  claim  for  damages  is  presented  within  a  fixed  time  is  unfair, 
and  in  violation  of  the  statute  above  referred  to. 

Appeal  by  defendant  below  from  judgment  of  DistricI 
Court,  Madison  county.     Facts  stated  in  opinion. 

Estabrook  &  Davis,  H.  C.  Broome  and  Richard  A.  Jones, 
tiaOf  for  plaintiff  in  error. 

Beed  &  Ellis,  contra. 
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Harrison,  J.:  This  action  was  coinmenced  in  the 
District  Court  of  Madison  county  by  the  defendant  in  error, 
to  recoyer  damages,  against  plaintiff  in  error,  which  he 
alleged  were  caused  by  the  incorrect  transmission  of  & 
message  from  Papillion,  this  State,  to  Kansas  City, 
Missouri,  delivered  by  him  to  the  company  at  its  place  of 
business  in  the  former  place,  to  be  sent  to  the  latter.  A 
Jury  was  waived  in  the  District  Court,  and  the  case  sub- 
mitted to  the  judge  thereof  upon  a  stipulated  statement  of 
facts;  and  from  a  finding  and  Judgment  in  favor  of  defend- 
ant in  error  these  proceedings  have  been  prosecuted  to  the 
higher  court. 

This  case  was  before  this  court  prior  to  this  time,  for 
review  of  the  proceedings  during  the  trial  to  a  judge  of 
the  District  Court  and  a  jury,  and  was  reversed  and 
remanded  for  further  action.  The  opinion  rendered  at 
that  time  is  reported  in  28  Neb.,  at  page  661.  The  state- 
ment  of  the  isuses  and  facts  therein  made  is  sufficient!; 
full  and  complete,  hence  we  do  not  deem  it  necessary  t 
repeat  it,  but  for  such  statement  we  here  refer  to  th^ 
opinion.  It  was  announced  in  that  decision  that  tl 
requirements  embodied  in  section  12,  c.  89a,  Compile 
Statutes,  as  follows: 

"Any  telegraph  company  engaged  in  the  transmission  of  telegraphic  d 
patches  is  hereby  declared  to  be  liable  for  the  non-deliTerj  of  di^iatcl 
intrusted  to  its  care,  and  for  all  mistakes  in  transmitting  messagee  ma 
by  any  person  in  its  employ,  and  for  all  damages  resulting  from  a  faili 
to  perform  any  other  duty  required  by  lavv.  and  any  such  telegraph  oo 
pany  shall  not  be  excused  from  any  such  liability  by  reason  of  any  dan 
condition  or  agreement  contained  in  its  printed  blanks,—*** 

are  equitable  and  fair,  and  obligatory  on  any  and  i 
telegraph  companies  doing  business  in  this  State,  and  tb 
any  such  company,  contracting  to  correctly  send  a  messa 
to  another  State,  which  incorrectly  transmits  the  same, 
liable  in  all  the  damages  for  the  breach  of  its  contra 
which  are  sustained  by  the  sender  of  the  message  by  reas< 
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f  such  breach,  and  that,  applied  to  the  facts  in  this  case 
he  defendant  in  error  having  delivered  the  message  to  the 
ompany  at  its  office  in  Papillion,  to  be  sent  in  the  regular 
ourse  of  its  business  to  Kansas  City,  Missouri,  and  the 
ompany's  operator  or  agent  having  transmitted  it  incor- 
ectly  in  material  portions,  whereby  defendant  in  error 
uffered  damages,  the  company  was  liable  for  such  damages. 
?he  determination  of  these  questions  as  stated  in  the  former 
pinion  will  not  now  be  changed,  but  will  be  followed  and 
dhered  to. 

The  only  other  point  discussed  in  the  brief  of  plaintiff  in 
irror  and  for  decision  in  the  present*  hearing,  and  which 
vas  not  urged  or  passed  upon  at  the  prior  presentation  of 
he  case  in  this  court,  is  that  one  of  the  agreements  or 
tonditions  printed  on  the  form  upon  which  the  defendant  in 
rror  wrote  his  message  was  as  follows : 

"The  oompany  will  not  be  liable  for  damages  in  any  case  where  the 
kim  is  not  presented  in  writing  within  sixty  days  after  sending  the 
essage.** 

That  the  sender  was  bound  by  the  stipulation  quoted, 

id,  as  the  facts  do  not  show  that  he  did  present  his  claim 

L  writing  to  the  company  within  the  sixty  days  therein 

•escribed,  he  should  not  have  been  allowed  a  judgment 

r  the  damages.    A  clause  such  as  this  particular  clause  of 

le    stipulations    printed  upon    the  form  in    which    the 

essage  was  written  was  considered  by  this  court  in  the 

use  of  Pacific  Telegraph  Co.  v.    Underwood,  37  Neb.    315, 

id  it  was  then  held  that,  if  this  portion  of  the  conditions 

Tinted  upon  the   telegraphic   message   form   was   to  be 

loked  upon  as  a  contract,  it  was  in  violation  of  section  12, 

lapter  89a,  Compiled  Statutes,  and  an  attempt  to  limit  the 

ability   of  the  company   in  a  manner  which  the  law  did 

ot  allow.     We  are  satisfied  with  the  rule  announced  at 

tiat  time,  and  will  adhere  to  it.     It  follows  that  the  judg- 

aent  of  the  District  Court  will  be  Affikmbd. 

VOL.  V — 48. 


TAHY. 
North  Carolina  Suprema  Court,  AprU 

(116  N.  c.  ess.) 


Failure  to  deliver  to  the  addrenee  a  meonge  scceptM 
pan;  for  tranamiasion  laiseB  the  presumption  ot  nei 

Tbia  is  not  rebutted  bj  proof  of  proper  inquiries  to 
and  deliveij  to  the  wrong  person  upon  the  atrengtl 
received,  it  not  appearing  bow  aoon  auoh  inquiries 

Where  a  message  bj  ita  terms  calls  for  aa  answer  a 
for  special  deliverf ,  it  is  the  duty  of  the  operator  i 
having  difBoultr  in  delivering  the  measage,  to  wii 
mitting  ofiBce  for  a  better  address  and  notify  On 
deliveij 

Liability  of  a  telegraph  oompany  for  miatiakB  or  c 
oannot  be  limited  by  contract. 

Damages  maj  be  awarded  for  mental  diatreaa  doe  U 
deliver  a  tel^pvm,  the  nature  of  which  ai^Kan  on 

QuM  of  thia  series  oited  In  opinion,  appearing  in  bolt 
T.  W.  U.  Tel.  Co.,  vol.  1,  p. 46;  PtartaUr.  W.  V. ! 
Broum  v.  W.  U.  Tel.  Co.,  vol.  4,  p.  774;  Tomg  ▼.  1 
p.  794;  Thompton,  v.  W.  (7.  7U.  CO.,  voL  S,  p.  300. 

Appbal  by  plaintiff  below  from  judgn 
Court,  Iredell  county. 

The  plaintiff  excepted  to  the  following  i 


NORTH  CAROLINA,  1895.  7S8 


Shemil  V.  Telegraph  Co. 


defendant  that  it  was  not  intended  for  him»  then  the  defend- 
ant had  used  reasonable  diligence  in  delivering  said  mes* 
sage,  and  is  guilty  of  no  negligence  for  which  plaintiff  can 
recover.'* 

Burwellf  Walker  &  Cansler  and  L.  C.  Caldwell,  for.  appel* 
lant. 

Jones  &  TiUett,  for  appellee. 

Clark,  J. :  The  plaintiff  having  shown  the  delivery  of 
the  message  to  the  defendant  with  the  charges  prepaid 
{and  it  would  have  been  the  same  if  the  defendant  had 
accepted  the  message  with  charges  to  be  collected),  and  the 
failure  to  deliver  the  message,  a  prima  facie  case  was  made 
out,  and  the  burden  rested  on  the  defendant  to  show  matter 
to  excuse  its  failure.  Thompson  on  Electr.  sec.  274,  and 
cases  cited;  BarOett  ¥•  Tel.  Co.,  16  Am.  Rep.  447; 
PearsaU  t.  Teh  Co.,  21  Am.  Rep.  662.  The  court  erred 
in  granting  the  defendant's  second  prayer  for  instruction, 
that  ''upon  all  the  evidence,  if  believed,  the  plaintiff  is  not 
entitled  to  recover,  and  the  jury  should  answer  the  fourth 
issue  'no.'  "  The  court  should  instruct  the  jury  that  a 
given  state  of  facts,  as  a  matter  of  law,  would  or  would 
not  be  negligence.  Emery  v.  Railroad  Co.,  109  N.  C.  589. 
But,  when  the  plaintiff  makes  out  a  prim^  facie  case,  then 
to  instruct  the  jury  that  the  evidence  rebuts  it  and  over- 
comes it  is  to  invade  the  province  of  the  jury,  and  violates 
chapter  452  of  Acts  of  1796  (Code,  sec.  413),  which  forbids 
an  expression  of  opinion  by  the  judge  upon  the  weight  of 
the  evidence. 

The  first  instruction  granted  at  the  instance  of  the  defend- 
dant  was  erroneous,  because  it  left  out  of  consideration 
when  and  after  how  much  delay  the  inquiries  were  made. 

The  promptness  with  which  they  were  made  was  an 
essential  element  in  an  instruction  as  to  whether  there  was 
reasonable  diligence. 


756  AMERICAN  ELECTRICAL  CASES,      [vol  6 

Sherrill  ▼.  Telegraph  Co. 

The  third  instruction  given  at  the  instance  of  the  plaint- 
iff was  erroneous.  After  showing  the  contract  and  the 
failure  to  deliver  the  message,  the  plaintiff  had  made  out  a 
prima  facie  case,  and  the  burden  is  on  the  defendant  to 
rebut  negligence.  The  court  properly  told  the  jury  that 
the  defendant  was  not  a  guarantor  of  the  delivery,  and 
that  they  should  distinguish  between  the  plaintiff's  grief 
for  the  death  of  the  child,  for  which  the  defendant  was  in 
no  wise  responsible,  and  that  caused  by  his  being  deprived 
by  the  defendant's  negligence  of  the  consolation  of  seeing 
his  child  before  its  death ;  but  it  again  erred  in  telling  the 
jury  that  there  was  no  evidence  to  support  the  second 
issue,  and  directing  them  to  answer  it  "No." 

As  to  the  plaintiff's  prayers  for  instructions,  the  message 
on  its  face  asked  for  an  answer,  and  money  was  paid  for  a 
special  delivery.    The  agent  at  Statesville  violated  the  rules 
of  the  company  upon  his  own  evidence,  in  not  wiring  back 
to  the  sending  office  for  a  better  address,  when  he  found 
difficulty  in  delivering  the  message,  and  in  not  notifying 
the  sender  immediately  of  the  non-delivery  of  the  message*' 
For  these   and   other  reasons  appearing  in  the  evidence, 
it  was  error  to  refuse  the  fourth  and  sixth  of  the  plaintiff'aP^ 
prayers  for  instruction.     There  were  other  errors  excepted 
to  in  apt  time,  but  it  is  unnecessary  to  pass  on  them  in 
detail,  as  they  will  probably  not  occur  on  another  trial,  in 
view  of  the  principles  above  laid  down. 

The  right  of  the  plaintiff  to  maintain  this  action  was 
sustained  on  a  former  appeal.  109  N.  C.  527.  That  the 
defendant  cannot  by  contract  restrict  its  liability  was  held 
in  Brown  ▼.  Telegraph  Co.,  Ill  N.  C.  187,  which  is  now 
reaffirmed. 

The  plaintiff,  if  the  message  was  not  delivered  by  reason 
of  defendant's  negligence,  the  nature  of  the  message  ap- 
pearing on  its  face,  can  recover  damages  for  the  mental 
anguish  caused  thereby.  Young  f.  Tdegraph  Co.,  107 
N.  C.  370;  Thom2>8on  v.  Telegraph  Co.,  Ibid.,  449.    The 
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courts  of  our  sister  States  are  not  in  accord  with  us  on  this 
principle.  A  majority  of  those  which  have  so  far  passed  on 
this  question  sustain  this  view,  being  (in  addition  to  this 
State)  the  courts  of  Texas,  Indiana,  Kentucky,  Tennessee 
and  Alabama.  The  weight  of  the  text  writers  is  to  the 
same  effect.  Gray  on  Tel.  sec.  65;  4  Lawson,  Rights  & 
Rem.  sec.  1970;  2  Thompson,  Neg.  p.  847,  sec.  11;  Sedg- 
wicky  Dam.  (8th  ed.),  sec.  894;  Sutherland,  Dam.  (2nd  ed.), 
sec.  97;  29  Am.  Law  Rev.  267.  An  opposite  view  i»  held 
by  the  courts  of  Georgia,  Mississippi,  Kansas  and  Dakota. 
In  the  U.  S.  Circuit  Courts  opinions  have  been  delivered 
on  both  sides.  The  better  reason,  in  our  opinion,  is  with 
those  which  agree  with  the  precedents  in  our  own  court; 
for  otherwise,  except  whore  the  negligence  is  as  to  mes- 
sages relating  to  pecuniary  matters,  there  would  be  no  lia- 
bility for  any  neglect  by  telegraph  companies,  and  these 
great  and  necessary  public  agencies  would  be  irresponsible, 
and  therefore  unreliable,  as  to  the  correctness  in  transmis- 
sion or  promptness  in  delivery  of  messages  of  whatever 
importance,  if  not  relating  to  mere  money  transactions. 

No  man  could  depend  upon  the  correctness  or  promptness 
of  messages,  as  to  which  the  law  enforces  no  responsibility, 
when  they  must  pass  through  the  hands  of  so  many  agents. 
The  Supreme  Courts  of  Illinois  and  Iowa,  though  not 
passing  directly  on  the  point,  have  intimated  a  leaning  to 
the  view  held  by  this  court,  while  the  Supreme  Court  of 
Missouri  has  recently  adhered  to  the  ruling  of  the  minority. 
The  cases  have  been  collected  in  the  notes  in  several  later 
volumes  of  the  American  State  Reports.  It  is  unnecessary 
to  cite  them  here,  or  to  say  more  than  to  refer  to  and 
approve  our  own  precedents  on  this  point. 

New  trial. 


Note. —See  note  on  ••  Mental  Distress  *'  at  end  of  W,  U.  Td,  Co,  v. 
Coffin,  post. 


768  AMERICAN  ELECTRICAL  CASES,      [vol  6 

Butner  ▼.  Telegraph  Co. 


S.  T.  BuTNBR  V.  Western  Union  TsLBaRAPH  CoiiPAinr. 

Oklahoma  Supreme  Court,  Sept  7, 1894, 
(3  0kL284.) 

Delay  op  TELvaRAM.— Oklahoma   penal  8TATOTB.~CoN8T]T(m<»i> 
LAW.— Bight  op  addbbssxb.— Mkntal  dibtbmsb. 

(Head  note  by  the  court): 

An  act  of  the  territorial  legislature  which  regulates  the  order  of  reoeif 
and  transmission  of  telegraphic  messages,  and  prescribes  a  penalty  for  i 
Tiolation,  but  which  does  not  attempt  to  regulate  the  ddiveiy  < 
messages  outside  the  territory,  or  of  messages  sent  from  withoot  tl 
territory,  is  not  in  conflict  with  the  constitutional  provisioii  giving  1 
Congress  the  right  to  regulate  commerce  between  the  states  and  tan 
tories. 

Paragraph  548  of  the  Oklahoma  Statutes  of  1890,  imposing  a  penalty 
fifty  dollars  upon  carriers  of  messages  for  certain  breaches  of  duty,  do 
not  apply  to  a  failure  to  deliver  a  message,  but  only  applies  to  the  failu 
to  receive  or  transmit  messages  in  the  order  presented.     It  is  a  pen 
statute,  and  must  be  strictly  construed. 

The^  sendee  of  a  telegraphic  message  cannot  maintain  an  action  against 
telegraph  company  for  neglect,  delay  or  non-delivery  of  a  message, 
the  absence  of  a  showing  that  it  was  sent  by  his  agent  or  was  sent  f 
his  benefit,  and  that  the  carrier  had  actual  or  constructive  notioe  th 
it  was  so  sent  for  the  benefit  of  the  sendee. 

The  terms,  '^carelessly,  wrongfully,  and  negligently  failed  and  neglecte 
to  deliver  a  message,  used  in  a  complaint,  import  ordinary  and  sim] 
negligence,  and  nothing  more. 

Damages  for  mental  pain  and  suffering  alone,  occasioned  by  the  negligen 
of  a  telegraph  company  in  failing  to  deliver  a  message  announcing  t 
death  of  a  relative,  cannot  be  recovered. 

Cases  of  this  series  cited  in  opinion,  appearing  in  bold-faced  type:  < 
Eelle  V.  W.  U,  Tel.  Co.,  vol.  1,  p  SOS;  Wadsworthy.  W.  U.  Tel.  Co.,  ▼« 
2,  p.  786;  W.  U,  Tel,  Co,,  v.  Henderson,  vol.  8,  p.  570;  Beese  v.  W 
Tel.  Co,,  vol.  3,  p.  640;  Chapman  v.  W.  U.  Tel,  Co.,  vol.  8,  p.  670;  You 
V.  W.  U.  Tel.  Co,,  vol.  8,  p.  734;  Crawson  v.  TV.  U.  Tel,  Co.^  vol.  8, 
820;  aiase  v.  W.  U.  Tel.  Co,,  vol.  8,  p.  817;  Kester  v.  W.  U.  Tel.  Co,,  v< 
4,  p.  834;  JV.  U,  Tel,  Co,  v.  Wood,  vol.  4.  p.  838;  Russea  v.  W.  U.  T 
Co.,  vol.  1,  p.  653;  International  Ocean  Tel.  Co.  v.  Saundert,  voL  i. 
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674;  Chapman  ▼.  W.  U.  Td.  Co.,  vol.  4,  p.  686;  West  ▼.  W.  U.  Td.  Co., 
vol.  3,  p.  588;  Conndl  ▼.  W.  U.  Td.  Co.,  voL  4,  p.  748;  Gdhan  ▼.  W.  U. 
Td.  Co.,  vol.  4,  p.  855;  Summerfidd  ▼.  W.  U.  Td.  Co.,  vol.  4,  p.  833;  W. 
U.  Td,  Co.,  ▼.  Stede,  voL  2,  p.  588;  Kirby  ▼.  W.  U.  Td.  Co.,  vol.  4,  p. 
788;  W.  U.  Td.  Co.  ▼.  Pendleton,  vol.  3,  p.  60;  Tdegraph  Co.,  t.  Texas* 
Tol.  1,  p.  878;  Eogen  ▼.  W.  U.  Td.  Co.,  vol.  8,  p.  688;  Conndl  t.  W.  V. 
Td.  Co.,  vol.  4,  p.  748;  Rusadl  v.  W.  U.  Td,  Co.,  voL  1,  p.  658. 

J.  A.  Baker  and  Allen  Carruthers,  for  plaintiff  in  error. 
Asp,  ShorteU  &  Cottingham,  for  defendant  in  error. 

The  opinion  was  delivered  by  Burford,  J. :  The  plaint- 
iff in  error  filed  his  complaint  in  the  District  Court  of 
Logan  county  against  the  defendant  in  error  to  recover 
damages  for  delay  in  the  delivery  of  a  telegram. 

The  complaint  alleges,  in  substance,  that  the  plaintiff  is 
a  resident  of  Logan  county,  Oklahoma,  and  that  the 
defendant  was,  on  the  1st  day  of  January,  1893,  a  corpora- 
tion duly  organized  under  the  laws  of  the  State  of  New 
York,  for  the  transmission  of  messages  by  wire  for  reward, 
and  owned  and  operated  a  telegraph  line  from  Mulvane,  in 
the  State  of  Kansas,  to  Guthrie,  in  Oklahoma  Territory, 
and  was,  at  said  time,  a  common  carrier  of  messages  for 
reward  between  the  said  last  named  places. 

That  on  said  date  defendant  received  a  message  at  Mul- 
vane, Kansas,  for  transmission  to  plaintiff,  and  received 
the  usual  charges  thereon;  that  said  message  was  from 
plaintiff's  son-in-law,  John  Payne,  and  announced  the 
death  of  plaintiff's  daughter,  and  is  of  the  following  tenor: 

"Mulvane,  KLas.,  Jan.  1, 1893. 
To  8.  T.  Butner,  Dep.  Sheriff  care  of  Hixon,  Sheriff  Logan  Co.:   Bertie 
died  this  morning,  ten  o'clock.    Come  at  once.    Answer.    John  Payne." 

It  is  further  alleged  that  defendant  negligently,  carelessly 
and  wrongfully,  and  without  fault  of  plaintiff,  failed  to 
deliver  said  telegram  to  plaintiff,  or  the  person  in  whose 
care  it  was  addressed,  for  a  period  of  forty-eight  hours 
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after  the  transmission  of  said  message  to  Guthrie,  0.  T.; 
that  by  reason  of  the  said  careless  and  negligent  conduct  of 
defendant,  plaintiff  was  not  informed  of  the  death  of  his 
daughter  until  two  days  after  her  said  death. 

That,  after  receiving  said  message,  plaintiff  was  unable 
to  communicate  the  death  of  his  daughter  to  his  immediate 
family  and  the  members  of  his  household,  who  were  near 
relatives,  and  warmly  attached  to  plaintiff's  deceased 
daughter,  in  time  for  them  to  attend  her  funeral,  and  they 
were  deprived  of  attending  her  funeral.  The  plaintiff  was 
unable  to  make  a  respectful  and  proper  preparation  for 
attending  the  funeral  of  his  daughter. 

That,  by  reason  of  such  negligence  and  carelessness  upon 
the  part  of  defendant,  plaintiff  has  suffered  great  mental 
pain,  distress,  humiliation  and  mortification,  to  his 
damage  five  thousand  dollars,  for  which  he  prays  judg- 
ment. 

To  this  complaint  the  defendant  demurred  for  the  reason 
that  the  facts  alleged  were  not  sufficient  to  constitute  a 
cause  of  action. 

The  District  Court  sustained  the  demurrer,  and,  plaintiff 
refusing  to  plead  further,  judgment  was  rendered  for 
defendant  for  costs,  and  complaint  dismissed. 

The  ruling  of  the  court  in  sustaining  the  demurrer  is 
complained  of  as  error. 

It  appears  from  the  briefs  of  counsel  that  there  is  a  con- 
tention as  to  whether  this  is  an  action  to  recover  for  breach 
of  contract,  or  for  a  tort.  From  our  view  of  the  case,  this 
question  is  immaterial.  The  main  question  to  be  deter- 
mined is  whether  mental  pain  or  anguish  alone,  resulting 
from  the  negligent  non-delivery  of  a  telegram,  constituted 
au  independent  basis  for  damages.  On  this  question  there 
is  a  conflict  of  authority  which  is  irreconcilable.  The 
question  is  an  open  one  in  this  territory,  and  in  establish- 
ing  a  precedent  this  court  should  adopt  that  rule  which 
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l36st  commends  itself  to  reason  and  justice,  and  is  based  on 
^he  soundest  principles  of  law  and  logic. 

The  English  courts  have  invariably  held  that  mental 
suffering  alone,  unaccompanied  with  any  physical  or  cor- 
poral injury,  cannot  be  the  basis  for  the  recovery  of 
damages, except  in  such  cases  as  seduction,  false  imprison- 
ment, libel,  slander,  breach  of  promise  of  marriage, 
malicious  prosecution  and  other  tortious  wrongs  committed 
with  a  wilful  or  malicious  intent  to  do  the  wrong.  In  all 
these  instances,  unless  there  exists  some  corporal  injury, 
the  right  to  recover  damages  for  mental  suffering  depends 
upon  the  element  of  positive  wrong,  wilfully  or  maliciously 
perpetrated.  The  allegations  of  the  complaint  in  this  case 
do  not  bring  it  within  such  rule,  as  only  ordinary  negli- 
gence is  alleged,  K.  P.  Ry,  Co.  v.  Painter,  14  Kan.  37; 
Gregory  v.  R.  R.  Co,,  112  Ind.  385. 

ThQ  American  courts  seem  to  have  followed  the  rule  of 
the  English  courts  until  the  case  of  So  ReUe  \.  Telegraph 
CO;  53  Tex.  308,  was  decided  by  the  Supreme  Court  of 
Texas,  in  which  it  was  held  that  damages  might  be  re- 
coved  in  an  action  for  non-delivery  of  a  telegraphic  mes- 
sage similar  to  the  case  at  bar. 

The  principle  of  this  case  has  been  followed,  with  some 
variations,  by  the  same  court,  in  many  cases  since  that 
decision,  and  its  reasoning  has  been  substantially  adopted 
by  the  courts  of  last  resort  in  the  States  of  Indiana,  Ken- 
tucky, Tennessee,  Alabama,  and  North  Carolina.  R.  R, 
Co.  V.  Richardson,  79  Tex.  649;  Wadsworth  v.  W.  V. 
Td.  Co.,  86  Tenn.  695 ;  W.  U.  Tel.  Co.  r.  Henderson,  89 
Ala.  510;  Beese  v.  W.  U.  Tel.  Co.  123  Ind.  294;  Chap- 
man V.  W.  XT.  Tel.  Co.  (Ky.),  13  S.  W.  R.  880;  Young 
T.  W.  U.  Tel.  Co.,    107  N.  C.  370. 

On  the  other  hand,  the  right  to  recover  damages  for 
mental  anguish  occasioned  by  the  delay  or  non-delivery  of 
a  telegraphic  message  has  been  expressly  denied,  and  the 
doctrine  condemned,  by  the  highest  courts  in  the  States  of 


762  AMERICAN  ELECTRICAL  CASES,     [vol.  6 

Butner  t.  Telegraph  Co. 

Georgia,  Florida,  Mississippi,  Missouri,  Kansas,  Dakota, 
Wisconsin,  Nevada,  the  United  States  Circuit  Court  of 
Appeals,  and  by  practically  the  unanimous  current  of 
authority  in  the  Federal  courts. 

Crawson  r.  W.  U.TeL  Co., 47  Fed.  Rep.  544;  Chtuei. 
W.  V.  Tel.  Co.,  44  Fed.  554;   Kester  r.  W.   U.  TeLCo., 
55  Fed.  603 ;  W.  U.  Tel.  Co.  v.  Wood,  57  Fed.  471  (S.  C. 
6  C.  C.  A.  432);    TyUr  v.    W.   U.  Tel.  Co.,  54  Fed.  631; 
Wilcox  V.  R.  &  D.  R.  R.  Co.,  52  Fed.  264  (S.  C.  3  C.  C. 
A.  73);    BtisseU  w.  W.  V.  TeL  Co.,  (S.  C.   3  Dak.  316; 
Ry.  Commissioners  v.   Covltas,  L.  R.,  13  App.  Cas.  222; 
Lynch  v.  Knight,  9  H.  L.  577 ;  I.  O.  TeL  Co.  T.  Saunders, 
32  Fla.  434  (S.  C);   Chapman  t.  W.  U.  TeL  Co.,  88  6a. 
763;    West  r.  W.  U.  TeL  Co.,  39  Kan.  93;   City  of  Salina 
V.   Trosper,  27   Kan.  544;    Rogers  v.    W.   U.  Tel.  Co.,  68 
Miss.  748  (S.  C);   Wyman  v.  Leavitt,  71  Me.  227;   ConfuU 
T.  W.  U.  TeL  Co.,  116  Mo.  34  (S.  C);    Johnson  v.  Weh 
Fargo  Co. ,  6  Nev.  224 ;   Ewing  v.  Railway  Co. ,  147  Pa.  St 
40 ;   Gahan  ▼.  W.  U.  Tel.  Co.,  59  Fed.  Rep.  433 ;    Sum- 
merfleldr.  Telegraph  Co.  {Wis.),  57  N.  W.  Rep.  973. 
If  the  authorities  holding  the  aiSrmative  of  this  proposition 
presented  uniformity  of  the  result  obtained,  and  harmony 
in   the  reasoning  attempted  in   support  of  it,  the  array 
would  be  formidable.     Their  force,  however,  is  weakened 
by  self-evident  disparity  of  reasoning  and  conflict  of  result 
Some  hold  that  mental  anguish  is  not  a  cause  of  action, 
but  is   merely  a  dependent  incident  to  be  taken  into  con* 
sideration  in  addition  to  pecuniary   damages  shown,  while 
others  assert  that  it  is  an  independent  cause  of  action,  a 
distinct  element  of  damage.     Some  hold  that  negligence 
sufficient  to  uphold  a  recovery  must  be  wilful;  others,  that 
simple  negligence  will  suffice.     Some  uphold  the  recovery 
on  the  ground  of  punishment;  others,  upon  the  ground  of 
compensation;  and  some  blend   both  grounds.     This  con- 
flict exists,  not  only  between  the  courts  of  the   different 
States  entertaining  this  view,  but  in  one  instance  is  ezhib- 


OJELLAHOMA,  1894.  763 

Butner  y.  Teleg^ph  Co. 

ited  in  the  decisions  of  a  single  State.  The  Supreme  court 
of  Texas,  in  the  course  of  its  adjudications  upon  this 
subject,  has  held  both  the  aJQBrmative  and  the  negative  of 
all  the  propositions  above  enumerated.  Numerous  other 
conflicts  exist  among  the  decisions  of  that  court,  notably, 
the  affirmance  and  the  denial  of  the  rule  that  the  sendee, 
before  he  can  recover,  must  identify  himself  with  the  con- 
tract of  transmission. 

The  Tennessee  and  Alabama  cases  are  not  authority  in 
favor  of  the  plaintiff's  position,  because  they  refuse  to 
recognize  mental  pain  as  an  element  of  damages.  They 
hold  it  to  be  an  incident  merely,  to  be  taken  into  consider- 
ation in  addition  to  pecuniary  loss. 

There  is  a  decided  weight  of  authority  against  the  right 
of  the  plaintiff  in  error  to  recover  for  mental  suffering. 

But  we  are  constrained  to  rely  upon  principle,  as  well  as 
authority,  in  a  case  of  this  kind. 

The  law  of  telegraph  companies  cannot  trace  its  distinc- 
tive features  into  the  antiquity  of  the  common  law.  But 
the  duty  of  the  courts,  upon  the  advent  of  new  conditions, 
is  to  assimilate  the  ancient  principles  of  the  common  law 
to  the  new  conditions  by  the  process  of  a  reasoning  called 
analogy;  applying  old  principles,  governing  previously 
established  relations  of  a  similar  character,  to  the  determi- 
nation of  rights  arising  under  the  new  conditions.  If  the 
simple  process  of  inductive  reasoning  from  ancient 
principles  applied  to  new  conditions  is  inadequate  to  meet 
the  public  conception  of  expediency  and  justice,  the  work 
of  applying  new  principles  to  new  conditions  is  a  legisla* 
tive,  and  not  a  judicial,  function.  Similar  conditions  pro- 
duce similar  results.  Similar  facts  left  to  be  dealt  with  by 
the  judiciary  ought  to  produce  uniform  rules  of  law  apply- 
ing to  all  of  such  conditions.  In  entering  upon  a  discus- 
sion of  this  important  question,  the  courts  should  keep 
strictly  within  the  line  of  the  judicial  path,  and  not 
infringe  on  the  province  of  the  legislative  branch  of  the 
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government.  The  question  should  be  resolved  by  a  refer- 
ence to  the  position  which  mental  pain  and  angmsh  haB 
heretofore  sustained  in  remedial  law  as  a  basis  for  dams^. 
Mental  anguish,  prior  to  the  advent  of  the  doctrine  con- 
tended for  in  this  case,  occupied  a  well  defined  position  in 
the  law  of  damages,  and  was  not  recognized  in  cases  of  thii 
character.  ' 

It  is,  however,  claimed  that  the  damages  in  question  csn 
be  upheld  by  assimilating  them  to  the  damages  awarded  in 
cases  of  physical  injury. 

That  mental  anguish   and  suffering  can  be  taken  into 
consideration  in  cases  of  corporal  injury  is  too  well  settled 
to  be  for  a  moment  questioned.     If  some  authorities  on 
this  question  are  to  be  followed  as  sound  law,  it  might  gire 
some  countenance  to  the  contention.     This  we  say  with  a 
special  reference  to  the  decisions  of  the  courts  in  attempt- 
ing to  draw  their  argument  from  this  source.     They  stale 
the  premise  broadly,  in   terms  which   admit  all  mental 
suffering  resulting  from  a  bodily  injury  as  proper  to  be 
considered  by  the  jury  in  assessing  the  damages.    Such, 
however,  is  not  the  law  of  any  well  considered  case  that  we 
have  been  able  to  find  dealing  specifically  with  the  question 
before  it  for  decision  as  to  what  mental  pain  and  anguish 
may  be  lawfully  considered  by  the  jury  in  cases  of  corporal 
injuries.     All  the  well  considered  cases  dealing  explicitly 
with  this  question  hold  that  the  mental  anguish  invoked 
in  the  consideration  of  the  amount  of  damages    to  be 
awarded  is    that    mental    anguish   connected    with   the 
physical  suffering,  in  short,  the  mental  anguish  resulting 
from  the  consciousness  of  physical  pain.     All  independent 
conceptions  of  the  mind,  such  as  the  contemplation  of  the 
loss  of  a  goodly  appearance,  the  fear  of  want,  and  the  like, 
are  to  be  excluded. 

Chicago  v.  McLean,  133  111.  148;  Kennon  v.  Gilmer,  131 
U.  S.  22-27;  Joch  v.  Dankwardt,  85  lU.  331;  Clinton  v, 
Lansing,  61  Mich.  355;    IVigg  v.  Ry.  Co.,  74  Mo.  147,  153 
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Salina  v.  Trosper^  27  Kan.  544 ;  Johnson  v.  Wells^  Fargo  & 
Co.,  6Nev.  244. 

It  is  asserted  that  mental  pain  is  just  as  much  a  proxi- 
mate result  of  the  wrong  in  the  breach  of  the  contract  of 
transmission  of  a  social  telegram  as  mental  pain  is  the 
proximate  result  of  the  wrong  in  cases  of  corporal  injury. 
That  statement  is  true,  but  the  fallacy  of  this  argument 
rests  in  the  fact  that  the  law  does  not  take  notice  of  mental 
anguish  in  cases  of  corporal  injuries  merely  because  it  is 
the  proximate  cause  of  the  wrong.  It  must  be  something 
more.  It  must  be  identified  with  physical  pain,  of  which 
the  law  of  damages  does  not  take  notice,  before  it  will  be 
considered.  The  sorrowful  reflections  of  an  injured  person 
over  his  changed  physical  condition,  or  the  proximate 
result  of  the  physical  injury,  and  many  other  conceptions, 
arise  out  of  a  case  of  this  kind,  independently  of  the 
physical  sufifering  that  proximately  results  from  the  injury, 
which  the  law  entirely  disregards.  The  law  recognizes  the 
mental  anguish  which  is  connected  with  and  a  part  of  the 
physical  pain,  not  because  it  is  the  proximate  cause  of  the 
injury,  but  because  it  is  so  identified  with  the  physical  pain 
that  to  disregard  it  would  be  to  disregard  the  physical 
suffering  itself. 

If  mental  pain  were  recognized  in  these  cases  distinctly 
and  solely  as  mental  pain,  it  might  afford  some  argument 
in  favor  of  the  plaintiff  in  this  case ;  but  the  plaintiff  in 
the  case  seeks  to  recover  for  mental  suffering,  for  impres- 
sions of  the  mind  wholly  distinct  from  bodily  or  material 
complications.  The  mental  suffering  regarded  in  corporal 
injury  cases  is  of  a  wholly  different  character.  It  considers 
mind  in  its  bodily  or  physical  aspect,  and  disregards  it  in 
its  purely  mental  or  spiritual  sense.  [^This  distinction 
destroys  the  argument. 

For  the  reasons  above  outlined,  we  conceive  that  the 
infliction  of  damages  for  mental  anguish  fails  to  have 
passed  the  imposed  tests,  and  cannot  be  assimilated  by  the 
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process  of  analogy  to  the  law  obtaining  upon  any  otlwr 
similar  pre-existing  relations. 

On  the  other  hand,  heretofore,  and  even  to  the  present 
time,  with  the  single  exception  of  the  question  of  the  case 
at  bar,  it  has  been  uniformly  held  that  in  any  case  result- 
ing from  tort  or  breach  of  contract,  where  no  other  damage 
than  mental  suffering  can  be  shown,  there  is  no  cause  of 
action.  3  Sutherland  on  Damages,  715;  Trigg  v.  BaUmi 
Co.,  74  Mo.  153;  Wilcox  v.  Railroad  Co.,  52  Fed.  Rep.  267. 
In  <he  case  of  Telegraph  Co.  ▼•  Wood,  57  Fed.  Bep.  471, 
the  United  States  Circuit  Court  of  Appeals  remarks: 

**The  general  rule  that  mental  anguish  and  sufferiog 
unattended  by  any  injury  to  the  person,  resulting  from 
simple  actionable  negligence,  cannot  be  sufficient  basis  for 
an  action  for  the  recovery  of  damages,  is  maintained  and 
supported  by  an  unbroken  line  of  English  authoritiee  bj 
the  conceded  state  of  the  general  law  prior  to  the  So  Belle 


case.'* 


In  Masters  v.  Warren,  27  Conn.  293,  it  is  said : 
*'No  case  can  be  found  where  a  person  has  been  allowed 
to  recover  damages  for  a  shock,  injury  or  outrage  to  the 
feelings  and  sensibilities,  arising  and  caused  by  the  breecli 
of  contract    (except    it  is  a  marriage  contract).     Socli 
damages  can   only  enter  into   and  become  a  part  of  the 
recovery  when  the  plaintiff  has  sustained,  by  the  negli- 
gence or  wilful  act  of  another,  some  corporal  or  personal 
injury;  they  never  can  be  recovered  independently  and 
alone,  and,  if  recoverable  at  all,  only  in  actions  of  tort." 

The  Supreme  Court  of  Mississippi,  in  the  case  of 
Telegraph  Co.  v.  Rogers,  68  Miss.  748,  remarks:  **We  have 
given  to  the  investigation  of  the  question  that  consideration 
which  its  importance  demands,  and,  though  the  right  of 
the  plaintiff  to  recover  the  damages  awarded  in  this  case 
finds  support  in  the  decisions  of  several  of  the  States,  we 
are  unwilling  to  depart  from  the  long  established  and 
almost  universal  rule  of  law  that  no  action  lies  for  the 
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recovery  of  damages  for  mere  mental  suflfering,  discon- 
nected from  physical  injury,  and  not  the  result  of  the  wilful 
wrong  of  the  defendant.  That  such  damages  are  recover- 
able in  actions  for  breach  of  contract  of  marriage  is  well 
settled,  but  it  is  equally  true  that  until  recent  years  this 
action  stood  as  the  marked  and  single  exception  in  which 
such  damages  were  recoverable  in  actions  for  breach  of 
contract.  This  action,  though  in  form  one  for  the  breach 
of  contract,  partakes  in  several  features  of  the  characteris- 
tics of  an  action  for  the  wilful  tort;  and,  though  the 
damages  recoverable  by  the  plaintiff  for  mental  suffering 
are  spoken  of  as  compensatory,  the  fervent  language  of  the 
courts  indicates  how  shadowy  is  the  line  that  separates 
them  from  those  strictly  punitory. 

**We  are  not  disposed  to  depart  from  what  we  consider 
the  old  and  settled  principles  of  law,  nor  to  follow  the  few 
courts  in  which  the  new  rule  has  been  announced.  The 
difBculty  of  applying  any  measure  of  damages  for  bodily 
injury  is  universally  recognized  and  commented  on  by  the 
courts.  But  in  that  class  of  cases  demands  for  simulated  or 
imaginary  injuries  are  far  less  likely  to  be  made  than  will 
those  in  suits  for  mental  pain  alone.  No  one  but  the 
plaintiff  can  know  whether  he  really  suffers  any  mental 
disturbance,  and  its  extent  and  severity  must  depend  upon 
his  own  mental  peculiarity.  In  the  nature  of  things, 
money  can  neither  palliate  nor  compensate  the  injury  he 
sustained.  *  Mental  pain  and  anxiety  the  law  cannot  value, 
and  does  not  pretend  to  redress,  when  the  unlawful  act 
complained  of  causes  that  alone.'  '' 

In  the  case  of  Chapman  ▼.  Western  Union  Tel.  Co., 
reported  in  15  S.  E.  Rep.  (Ga.),  901,  the  Supreme  Court  of 
(jeorgia  forcibly  remarks: 

•*But  it  is  urged  that  the  public  occupation  of  telegraph 
companies  creates  between  them  and  the  public  special 
relationSi  in  which  their  responsibility  is  greater  than  that 
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of  other  persons.     So  much  of  their  business  and  profit  is 
derived  from  the  acceptance  of  messages  involving  feelings 
only  that  at  first  view  it  v^ould  seem  legitimate  and  salu- 
tary, to  require  them  to  answer  in  damages  for  any  de^eli^ 
tion  of  duty  in  this  important  part  of  their  activity.    The 
argument  is  that,  in  the  exercise  of  a  public  employment, 
they  undertake,  for  hire,    to  serve  the  feelings  of  their 
customers,  and  therefore  ought  to  pay  for  negligent  non-per- 
formance or  misperformance  of  this  peculiar  function.   This 
reasoning  is  unanswerable,  so  far  as  it  proves  a  right  of 
action  to  arise  out  of  the  breach  of  duty.     But  how  about 
damages,  and  the  measure  of  damages?    It  can  scarcelybe 
that  a  new  and  exceptional  principle  of  damages  emerges, 
ex  proprio  vigore,   from  unknown  recesses  of  the  law,  when 
occasion  seems  to  require  it,  or  that  the  court  can  do  more 
than  adapt  and  apply  principles  already  existing  whea 
novel  transactions,  such  as  those  which  make  up  the  bosi 
ness  of  telegraphy,  became  the  subject   of  adjudication. 
Precedents  must  be   followed,  else  the  law  will  become  & 
wandering,  uncertain  thing.     If  our  understanding  of  the 
law,  as  heretofore  expounded  by  its  accredited  oracles,  be 
correct,  it  would  be  a  judicial  innovation  to  require  feelings 
which   had,  even  under  contract  or  public  duty,  the  right 
to  expect  help,  to  be  solaced  with   damages   for   the  dis- 
appointment,   however    severe,    at    losing  the    promised 
benefit.     If  the   subject  needs  new  law,  the   lawmaking 
powers  may  create  it,  but   we  decline  to  usurp  their  pre- 
rogative." 

In  the  case  of  Wadsivorth  v.  Western  Union  Telegraph  Co.^ 
supra,  Judge  Lurton,  dissenting,  said: 

**The  reason  why  an  independent  action  for  such  damages 
cannot  and  ought  not  to  be  sustained  is  found  in  the 
remoteness  of  such  damages.  .  .  .  Such  injuries  are 
generally  more  sentimental  than  substantiali  depending 
largely  upon  physical  and  nervous  condition.  The  suffer- 
ing of  one  under  precisely  the  same  circumstances  would 
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be  no  test  of  the  suffering  of  another.  Vague  and 
shadowy,  there  is  no  possible  standard  by  which  such  an 
injury  can  be  justly  compensated,  or  even  approximately 
measured.  Easily  simulated,  and  impossible  to  disprove, 
it  falls  within  all  of  the  objections  to  speculative  damages, 
which  are  universally  excluded  because  of  their  uncertain 
character.  That  damages  so  imaginary,  so  metaphysical, 
80  sentimental,  shall  be  ascertained  and  assessed  by  a  jury 
with  justness,  not  by  way  of  punishment  to  the  defendant, 
but  as  a  mere  compensation  to  the  plaintiff,  is  not  to  be 
expected.  That  the  grief  natural  to  the  death  of  a  loved 
relative  shall  be  separated  from  the  added  grief  and  anguish 
resulting  from  delayed  information  of  such  mortal  illness 
or  death,  and  compensation  given  for  the  latter  only,  is  the 
task  imposed  by  the  law,  as  determined  by  the  majority. 
But  the  rule  in  question  has  not  been  limited,  as  claimed, 
to  actions  based  upon  physical  pain.  It  has,  as  we  have 
already  seen,  upon  the  authority  of  Mr.  Wood,  been 
applied  to  actions  of  slander  and  libel.  No  matter  how 
gross  the  insult,  or  how  harrowing  to  the  feelinga,  there 
can  be  no  recovery  if  the  slander  did  not  imply  a  crime, 
or  result  in  some  special  damage.  The  same  rule  applies  in 
actions  brought  for  the  death  of  another.  The  plaintiff 
must  have  a  pecuniary  interest  in  such  life,  and  in  such 
cases  there  can  be  no  recovery  for  the  injured  feelings,  the 
grief  or  anguish  suffered  by  the  plaintiff,  in  consequence 
of  the  death  for  which  the  suit  lies.  This  is  the  rule, 
regardless  of  the  relation  the  deceased  bore  to  the  plaintiff. 
Whether  husband  or  wife,  or  parent  or  child,  the  rule  is 
the  same.  The  damages  are  for  the  pecuniary  loss  sus- 
tained. .  .  .  The  principles  upon  which  this  suit  is 
maintained  seem  to  be  so  radical  a  departure  from  the 
headlands  of  the  law,  and  to  so  seriously  threaten  the 
uprooting  of  doctrines  that  I  have  been  taught  to  revere  as 
the  very  foundation  stones  of  the  system  of  our  law  upon 
VOL.  V— 49. 
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tI;Le  subject  of  contracts  and  damages,  as  to  make  itmydatj 
to  give  expression  to  my  views  upon  the  questions  in* 
volved." 

In  our  view  the  departure  initiated  in  Texas,  and  fol- 
lowed by  some  other  States,  is  not  supported  by  sound 
reasoning,  and  is  not  in  harmony  with  the  well  defined 
principles  of  law  which  the  experience  of  the  past  hate 
found  safe  and  reliable. 

It  is  insisted  by  counsel  for  plaintiff  in  error  that  he  is 
entitled  to  recover  the  statutory  penalty  of  fifty  dollars 
provided  by  the  statutes  of  Oklahoma. 

Section  28.  chapter  11,  p.  152,  provides: 


*'A  carrjo^  of  messages  by  telegraph  must,  if  it  is  practicable, 
every  such  message  immediately  upon  its  receipt,  but  if  this  is  not  practi- 
cable and  several  messages  accumulate  upon  his  hands,  he  most  tranimit 
them  in  the  following  order: 

"1.  Messages  from  public  agents  of  the  United  States  or  of  this  territory 
on  public  business.  2.  Messages  intended  in  good  faith  for  immediate 
publication  in  newspapers  and  not  for  any  secret  use.  8.  Meesages  giv- 
ing information  relating  to  the  sickness  and  death  of  any  person.  4. 
Other  messages  in  the  order  in  which  they  were  received." 

**Sec.  80.  Every  person  whose  message  is  refused  or  postponed  contrary 
to  the  provisions  of  this  chapter  is  entitled  to  recover  from  the  earner  his 
actual  damages  and  fifty  dollars  in  addition  thereto.** 

This  is  a  penal  statute,  and  must  be  strictly  construed; 
and,  before  one  can  recover  the  penalty  therein  imposed, 
he  must  state  specifically  every  fact  to  bring  himself 
strictly  within  all  its  terms.  TeL  Co.  v.  Steele,  9  N.  E. 
78 ;   Kirby  r.  Tel.  Co.,  57  N.  W.  202. 

It  will  be  observed  that  this  statute  relates  to  the  receipt 
and  transmission  of  messages,  regulating  the  order  in 
which  they  shall  be  received  and  transmitted,  and  does  not 
attempt  to  regulate  the  mode,  means  or  time  of  their 
delivery. 

The  message  in  question  was  sent  from  Mulvane,  Kansas, 
and  any  statute  of  Oklahoma  wihch  would  attempt  to  pre- 
scribe the  order  of  its  receipt  or  transmissal  from  that  point 
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would  be  in  conflict  with  the  power  of  CongreBs  to  regulate 
commerce  between  the  States  and  territories,  and  would  be 
unconstitutional.  Tel.  Co.  w.  Pen^'^leton,  122  U.  S.  347: 
IW.  Co.  w.  Teocas,  105  U.  S.  460 ;  Bogei^s  w.  Tel.  Co.,  122 

Ind.  395. 

This  statute  does  not  attempt  to  regulate  or  interfere 
with  the  delivery  of  messages  sent  to  another  State,  but 
simply  prescribes  the  order  of  transmission,  and  compels 
the  acceptance  of  messages  when  presented  in  the  order 
xnentioned.  This  is  not  an  interference  with  interstate 
<;ommerce,  and  is  a  proper  exercise  of  the  legislative  au- 
thority. ComteU  V.  Tel.  Co.,  18  S.  W.  883.  There  are 
no  allegations  of  the  complaint  that  would  entitle  the 
plaintiff  to  recover  the  statutory  penalty. 

Plaintiff  in  error  insists  that  he  is,  is  any  event,  entitled 
to  recover  nominal  damages.  No  damages  are  claimed  in 
the  complaint,  except  for  mental  anguish.  Russell  w. 
Tel.  Co.,  3  Dak.  315. 

There  is  nothing  on  the  face  of  the  telegram  to  indicate 
to  the  company  or  its  agents  that  there  was  any  relation- 
ship, of  any  character,  existing  between  the  sender  and 
sendee  of  the  message,  or  of  the  deceased  mentioned  in  the 
message,  and  no  allegation  that  the  defendant  was  notified 
of  any  such  relationship,  or  for  whose  benefit  the  message 
was  sent. 

We  find  no  error  in  the  record.  The  judgment  of  the 
district  court  is  affirmed,  at  the  costs  of  the  plaintiff  in 
error.    Dale,  J.,  not  sitting,  all  other  justices  concurring. 


NoTB.— See  note  on  **Mental  Distress"  at  end  of  W,  U.  Tel  Co.  v.  Coffin^ 
poit. 
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Walter  H.  Conrad  v.  Western  Union  Telegraph  Coji- 

PANY. 

P&inaylvania  Supreme  Courts  July  11, 1S94, 

Failurb  to  transmit  teleoram.— LnoTiNa  tuie  to  present  cladl 

While  the  usual  stipulations  of  telegraph  blanks  limiting  the  time  to  pre- 
sent claims  for  damages  due  to  failure  of  or  error  in  transmission  is 
ordinarily  reasonable,  it  is  not  so  in  a  case  where  the  transmitting  and 
terminal  offices  are  15,000  miles  apart,  and  no  answer  to  the  tel^;ram 
would  be  expected  save  by  mail,  which  would  not.  in  the  usual  oouise, 
arrive  imtil  after  the  expiration  of  the  time  limited  for  presentation  of 
claims. 

Appeal  by  plain tifif  from  judgment  of  Court  of  Common 
Pleas,  Philadelphia  county. 

The  action  was  based  on  failure  of  the  defendant  to 
deliver  a  telegram  sent  by  plaintiflF,  a  merchant  in  Phila- 
delphia, to  his  correspondents  at  Shanghai,  China. 

The  first  part  of  the  opinion,  which  is  omitted,  relates  to 
the  sufficiency  of  the  defendant's  pleading,  known  as  an 
**  aflBdavit  of  defense." 

Frank  R,  Shattuck  and  Alex.  P.  Colesberry,  for  appellant 

John    R,  Re  id,    Silas    W.    Pettit,    and  H.  B.    Gill,   for 

appellee. 

Dean,  J. : 

The  defendant  makes  the  further  point  that  the  claim 
was  not  presented  within  the  time  fixed  by  the  contract. 
It  is  stipulated  that  **this  company  is  not  to  be  liable  for 
damages  in  any  case  where  the  claim  is  not  presented  in 
writing  within  sixty  days  after  the  sending  of  the  mes- 
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sage."  Such  provisions  are,  as  a  general  rule,  held  to  be 
reasonable,  and  the  corporation  doing  business  with  the 
public  is  entitled  to  protection  under  them.  But  there  are 
exceptional  cases,  such  as  the  one  before  us,  where  the 
enforcement  of  the  limitation  is  not  reasonable.  The  mes- 
sage here  by  plaintiff  to  his  correspondents  in  China  was 
not  the  opening  of  communication,  and  an  order  for  ship- 
ment to  which  a  reply  by  wire  was  naturally  to  be  expected. 
The  message  sent  to  the  correspondents  was  in  response  to 
an  inquiry  from  them  the  same  day.  They  said  to  plaint- 
ifif  they  had  bought  certain  goods  to  be  shipped  by  the 
steamship  Strathleven.  The  reply  was  an  increase  of  the 
order,  with  directions  for  immediate  shipment.  In  the 
ordinary  course  of  business,  the  reply  to  this  would  be  the 
receipt  of  letter  with  bill  of  lading  by  mail.  The  plaintiff 
had  a  right  to  presume  his  message  had  been  sent,  and  to 
expect  his  instruction  to  be  carried  out  within  a  reasonable 
time  by  his  correspondents,  and  that  in  reasonable  time  a 
letter  of  advice  and  shipment  of  goods  from  a  point  15,000 
miles  distant  would  reach  him.  After  the  lapse  of  this 
reasonable  time,  he  discovered  his  message  had  not  been 
sent,  but  then  the  60  day  contract  limit  had  expired,  and 
he  immediately  made  his  claim.  The  60  day  provision,  in 
view  of  these  circumstances,  was  not  reasonable,  and  the 
plaintiff  is  not  barred  of  his  action  because  of  it.  To  hold 
that  he  should  have  discovered  defendant's  negligence 
sooner  is  to  hold  that  he  should  have  assumed  defendant 
would  be  guilty  of  gross  negligence,  and  therefore  should 
have  inquired  of  his  correspondents  by  wire  whether  his 
message  had  been  sent  to  them.  The  case  relied  on  by 
appellee's  counsel —  Wolfr.  Telegraph  Co.,  62  Pa.  St.  83 — 
is  not  in  conflict  with  this  ruling.  There  the  message  was 
delivered  to  the  company  at  Lancaster,  to  be  transmitted 
to  Buffalo,  N.  Y.  It  got  no  further  than  Philadelphia. 
No  claim  was  made  within  60  days.  The  provision  was 
held  not  i*ea8onable  but  Justice  Aqnew,  in  delivering  the 
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opinion,  uses  this  language:  ''It  is  urged  the  emploj 
might  not  discover  the  failure  to  send  his  message  forwa 
within  this  time.  How  far  this  fact  would  displace  t 
condition  it  is  not  proper  now  to  say;  but  the  reason 
inapplicable  in  this  case,  where,  from  the  nature  of  i 
message,  its  failure  must  be  known,  and  was  knoi;i 
immediately  to  the  employer."  It  is  clearly  to  be  impli 
from  this  decision  that  cases  would  arise  which  would 
exceptions  to  the  reasonableness  of  the  rule.  Here,  frc 
the  nature  of  the  message,  the  distance  between  him  w 
sent  and  those  to  whom  it  was  sent,  the  neglect  of  defei 
ant  was  not  known,  and  could  not,  in  the  ordinary  com 
of  business,  have  been  known,  until  after  the  expiration 
the  60  days.  The  decree  of  the  court  below  dischargi 
the  rule  is  reversed,  and  the  rule  for  judgment  for  want 
a  suJQBcient  affidavit  of  defense  is  made  absolute,  anl< 
other  legal  or  equitable  cause  be  shown  to  the  court  w 
such  judgment  should  not  be  entered;  the  costs  of  tl 
appeal  to  be  paid  by  appellee. 
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J.  C.  Hill  v.  Western  Union  Telegraph  Company. 

South  Carolina  Supreme  Court,  Oct  6, 1894, 

(43  8.  C.  867X 

Ebbob  in  tslegbam.— Cifheb  dispatch.— Plkadinq. 

an  action  for  error  in  the  transmission  of  a  telegram,  held,  error  to 
strike  from  the  answer  an  allegation  that  the  message  as  presented  for 
transmission  was  in  cipher;  and  the  operator  was  not  informed  of  its 
contents  or  of  the  probable  consequences  of  default  or  delay  in  trans- 


mission. 


of  this  scries  cited  in  opinion,  appearing  in  bold-faced  type:  Aiken 
V.  W.  U.  Tel.  Co,,  vol.  1,  p.  1»1;  Pinckney  v.  W.  U,  Tel.  Co.,  voL  1,  p. 
516;  Primrose  v.  W.  U.  Td.  Co.,  voL  5,  p. 

Appeal  by  defendant  below  from  order  of  Common  Pleas 
Circuit  Court,  Abbeville  county,  striking  allegations  from 
the  complaint,  in  an  action  for  damages  due  to  error  in 
transmission  of  a  telegram. 

/.  S.  Cothran,   Wells,  Ansel  &   Cothran,   for  appellant. 

Graydon  &  Graydon  &  Giles,  contra. 

The  opiQion  of  the  court  was  delivered  by  Pope,  J.: 
The  present  contention  is  now  confined  to  an  allegation 
that  the  Circuit  Judge,  Judge  Witherspoon,  erred  when 
he  ordered  that  paragraph  4  of  defendant's  answer  be 
stricken  out. 

To  make  the  issue  between  the  parties  more  intelligible, 
it  may  be  stated  that  the  defendant,  in  deciphering  a 
cipher  dispatch  addressed  to  the  plaintiff,  erred  in  deter- 
mining that  the  sender  had  written  the  word  **hold,'' 
when  in  fact  the  defendant  should  have  deciphered  it  as 
the  word  **sold."    The  plaintiff,  alleging  serious  pecuniary 
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loss  from  this  failure  of  the  defendant,    has  brought  this 
action   for  $500  damages.     In  the  answer   of  defendant, 
among  other   things,   in  paragraph   4,  he   alleges:    **1V. 
That  said  message  was  written  in  cipher  unintelligible  to 
the  defendant  or  its  said  agent,  and  was  so  intended  to  b^ 

by  the  said  Fewell   (the  sender) ;  that  the  defendant  w 
not  informed  of  the  importance  of  said  message,  nor  of  th^^ 
probable  consequence  of  a  failure  on  its  part  to  transmi^^ 
and  deliver  said  message,  nor  of  the  probable  consequence 
of  a  failure  on  its  part  to  transmit  and  deliver  the  same 
correctly  and  promptly." 

Now,  if  the  facts  here  alleged  are  necessary  as  the  basis 
of  a  proposition  of  law  which  the  defendant  was  entitled  to 
have  considered  as  a  part  of  his  defense  to  plaintifif 's  present 
action,  it  is  evident  that  the  Circuit  Judge  has  erred.  Other- 
wise, he  has  not.  In  the  light  of  our  decided  eases— of 
Aiken  v.  Telegraph  Co.  5  3.  C.  371;  JPinckney  t.lWe- 
graph  Co.,  19  S.  C.  71,  and  especially  in  view  of  the  very 
recent  decision  of  the  United  States  Supreme  Court  in  the 
action  of  Primrose  v.  Telegraph  Co.y  154  U.  S.  1,  we 
are  forced  to  conclude  that  the  Circuit  Judjje  erred  in 
striking  this  paragraph  from  the  answer.  We  avoid  say- 
ing more,  because  all  these  matters  must  necessarily  come 
before  the  Circuit  Court  for  adjudication,  and  lest  we 
might  inadvertently  express  the  opinion  on  the  merits  of  this 
interesting  controversy.  • 

It  is  the  judgment  of  this  court  that  the  order  of  the 
Circuit  Judge,  in  so  far  as  it  orders  paragraph  4  stricken 
from  defendant's  answer,  be  reversed. 
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Manieb  &  Co.  V.  Western  Union  Telegraph  Company. 

Tennessee  Supi*eme  Courts  Feb.  28,  1895, 
(94  Tenn.  442). 
Delay  of  telegram.— LmiTiNa  time  to  present  claim. 

*lTie  usual  stipulation  in  telegraph  blanks,  limiting  the  time  within  which 
claims  must  be  presented,  is  reasonable  and  valid,  and  failure  to  observe 
it  cannot  be  excused  by  the  fact  that  the  amount  of  the  damages  could 
not  be  ascertained  within  the  time  limited. 

erases  of  this  series  cited  in  opinion,  appearing  in  bold-faced  type:  W.  U, 
Td.  Co,  V.  Way,  vol.  2,  p.  455;  W,  U.  Tel,  Co.  v.  Dougherty,  vol.  3,  p.  601^ 
W.  U.  Tel.  Co.  V.  Meredith,  vol.  1,  p.  643;  Messengale  v.  W.  U.  Tel.  Co.^ 
vol.  1,  p.  724;  W.  U.  Tel.  Co  v,  McKibben,  voL  2,  p.  525;  W.  U.  Td.  Co. 

^.      LongimU,  vol.  2,  p.  658;   Sherrill  v.   W,  U,  Tel  Co..  vol.  8,  p.  769; 

JVadmcorth  v.  W.  U.  Tel.  Co.,  voL  2,  p.  7S6. 

Appeal  by  plaintiffs  from  decree  of  Chancery  Court, 
Davidson  county. 

The  telegram,  the  delay  in  transmitting  which  gave  rise 
to  the  action,  advised  the  complainants  that  property  of 
their  debtors  was  being  attached. 

The  court  found  no  evidence  of  injury  by  the  delay. 

The  first  portion  of  the  opinion,  relating  to  this  point,  is 
omitted. 

/.  C.  McReynoldSf  for  Manier  &  Co. 

James  8.  Pilcher  and  Lemuel  R.  Campbell,  for  Western 
Union  Telegraph  Co. 

Skodorass,  Ch.  J. : 

•        •••••.•.0 

Complainant  has  not,  therefore,  proven  that  the  failure 
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to  deliver  this  message  in  time  caused  the  loss.     But,  as- 
sume that  it  had,   it  remains  to  inquire   whether  other 
defenses  stated  are  effectual  to  prevent  complainant  fioia 
obtaining  relief  sought.     The  contract,  as  already  shown, 
provided  that  the  defendant  telegraph  company  was  uo^ 
liable  for  damages  in  any  case  where  the  claim  was  noP 
presented  in  writing  within  sixty  days  after  the  sending  of^ 
the  message.     Such  a  stipulation  is  reasonable,  and  has^ 
been  repeatedly  upheld  by  the  courts.     Wolf  v.   Telegraph 
Co.,  62   Pa.  83;   Young  v.   Telegraph  Co.,  34  N.  Y.  Sup. 
Ct.    390;     Express    Co.   v.    Caldwell,    21    Wall.    264;     25 
Am.   &  Eng.    Enc.    Law,   p.    798,    and  notes.      And  see 
TOegraph  Co.  v.  Way  (Ala.),  4  South.  844;  TOegraph 
Co.  V.  Dougherty  (Ark. ),  15  S.  W.  468  ;  Telegraph  Co. 
T.  MeredUhf  95  Ind.  93,  94 ;  Massengale  ▼•  Telegraph 
Co.,  17  Mo.  App.  259;  Beasley  v.    Telegraph  Co.,  39  Fed. 
181;  Lester  v.  Telegraph  Co.  (Tex.  Sup.),  19  S.  W.  256.  J 

The  complainant  insists  that  it  is  not  bound  by  such 
stipulation  for  several  reasons :  First,  it  did  not  make  the 
contract,  and,  as  the  addressee  of  the  message,  is  not 
bound  by  its  terms.  There  are  cases  so  holding,  with 
many  to  the  contrary.  It  is  not  necessary  to  determine  in 
this  case  where  the  weight  of  authority  lies.  It  is  held  in 
numerous  cases  that  the  addressee  is  bound  by  the  recep* 
tion  of  a  dispatch  upon  a  similar  blank,  containing  like 
provisions  with  one  used  by  the  sender.  It  has  also  been 
held  that  the  addressee  may  be  presumed  to  hare  been 
aware  of  the  terms  of  such  contract  when  he  appears  to 
have  been  a  patron  of  the  telegraph  company  under  cir- 
cumstances sufficient  to  charge  him  with  the  knowledge 
of  such  form.  Mr.  Manier  shows  complainant  had  been  a 
patron  of  defendant  for  several  years,  sending  and  receiv* 
ing  messages. 

The  cases  presenting  and  discussing  these  propositions 

will  be  found  among  the  citations  hereinbefore  and  herein- 
after made  in  other  connections,  as  well  a^  in   Telegraph 
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h.  V.  McKibben,  114  Ind.  511 ;  Governor  v.  New$ll,  31 
ed.  362;  Telegraph  Co.  v.  ZangvHU  (N.  M.),  21  Pac. 
ep.  339;  25  Am.  &  Eng.  Enc.  Law,  p.  807,  and 
)te8;  Findlay  v.  Telegraph  Co.,  64  Fed.  459;  Sher^ 
n  V.  Telegraph  Co.  (N.  C),  14  S.  E.  94;  Telegraph 
K  Y.  Dougherty  (Ark.),  supra;  Thompson  on  Negli- 
uce,  pp.  846,  847,  and  cases  cited.  The  three 
sisses  of  cases,  those  in  negative  of  first  proposition 
id  affirmative  of  the  two  last,  make  an  overwhelming 
eponderance  in  favor  of  binding  the  addressee  in  the  rela** 
>n  of  complainant,  which  was  not  only  of  addressee,  but 

addressee  beneficially  interested,  and  as  one  receiving 
essage  on  similar  blanks  to  that  used  by  the  sender,  and 

a  patron  of  the  company,  upon  whom  knowledge  of  the 
rms  of  contracts  embodied  in   these   blanks  might  be 
arged.     We  think  the  sound  rule  is  that  the  contract 
ade  between  the   sender  and  the  telegraph  company, 
lich  is  for  the  benefit  of  the  addressee,  confers  upon  him 
e  benefits  and  charges  him  with  the  conditions  of  the 
ntract.     In  England,   the   addressee   has  no    right    of 
tion,  as  such,  under  the  contract  of  the  sender.     But 
is    doctrine  is   generally  rejected,    and   a  distinctively 
t^merican  rule"  to  the  contrary  is  adopted,  in  all,   or 
jarly  all  the  States,  including  Tennessee.     Am.  &  Eng. 
cic.  Law,  Vol.  XXV.,  p.  825,    note  4;    Wadsworth  v. 
tiegraph  Co.,  86  Tenn.  712,  and  cases  cited. 
It  follows  logically  that  accorded  the  benefits  of  the  con-* 
act,  and  given  the  right  to  sue  upon  it,   the  addressee 
lould  be  bound  by  it  to  the  same  extent  as  the  sender, 
id  we  so  hold.     But  the  complainant  insists  that  it  was 
ot  required  to  bring  this  action  within  sixty  days  of  its 
iscovery  of  the  delay  and  probable  loss,   but  only  within 
ixty  days  of  realization  of  the  loss  and  damage  which  it 
ad  sustained  by  negligent  delivery.     In  addition  to  this, 
omplainant  says  that  it  did  give  the  defendant  notice  of 
if  this  negligent  delay  of  the  message  within  sixty  days» 


780  AMERICAN  ELECTRICAL  CASES,     [vol  6 

Manier  v.  Telegraph  Co. 

and  by  so  doing  imparted  knowledge  of  probable  loss,  and 
thus  presented  its  claim.  These  positions  are  in  apparent 
antagonism.  One  assumes  that  the  defendant  did  not 
know  of  its  loss,  and  could  not  present  its  claim  within 
sixty  days,  and  the  other  that  it  did  so.  As  a  matter  of 
fact,  it  notified  the  defendant  of  the  delay  of  the  message 
and  probable  loss,  but  it  presented  no  claim  therefor 
within  sixty  days.  The  complainant  is  also  in  error  in  the 
assertion  that  it  could  not  have  done  so.  It  need  not  have 
delayed,  and  under  this  contract  could  not  have  delayed, 
until  the  determination  of  that  suit  to  present  its  claim 
for  damages.  It  might  have  done  so  at  once.  It  coold 
have  notified  the  defendant  of  the  delay,  and  that  it 
claimed  all  resultant  damages  as  its  loss.  The  loss  could 
have  been  stated  to  be  whatever  portion  of  the  complain- 
ant's debt  was  not  realized  under  the  attachment  It 
need  not  have  stated  a  specific  amount,  but  could  hare 
done  so  by  claiming  damages  to  the  amount  of  the  entire 
debt  less  whatever  could  be  realized  in  the  suit,  and  thos 
presented  it  as  a  claim  against  the  company. 

The  decree  of  the  Chancellor  is  correct,  and  is  affirmed, 
with  costs. 
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"Western  Union  Telegraph  Company  v.  W.  E.  Coffin. 

Texas  Supreme  Court j  March  11  j  1805. 

Failure  to  deuvsb  tklegram.-— Right  of  action.— Mental  distress.— 

Notice  to  company, 

Whfle  it  is  established  law  that, 

(1)  The  person  for  whose  benefit  a  messa^^e  is  sent,  and  who  is  named  there* 
in,  or  of  whose  interest  therein  notice  is  given  the  company  at  the  time 
it  is  presented  for  transmission,  may  sue  for  non-delivery  due  to  negli* 
gence  of  the  company;  also  that 

(3)  The  company  is  chargeable  with  notice,  from  the  plain  language  of  a 
telegram  presented  to  it  for  transmission,  of  the  importance  of  its 
prompt  delivery;  also  that 

(8)  Mental  anguish  caused  by  failure  to  deliver  a  telegram  is  a  proper  ele« 
ment  of  actual  damages,  whether  accompanied  by  injury  to  the  person 
or  not;  also  that 

(4)  From  the  fact  of  blood  relationship,  if  it  exists,  a  jury  may,  without 
other  proof,  infer  that  mental  anguish  was  occasioned  by  the  failure  of 
the  addressee  of  a  telegram  to  be  present  at  the  funeral  of  a  deceased 
relative,  such  failure  being  due  to  failure  of  the  company  to  deliver  the 
message; 

Still,  heldy  that  such  inference  is  not  proper  where  the  persons  named  were 
brothers-in-law  and  no  notice  was  given  the  company  of  the  existence 
of  especially  tender  ties  between  them  or  of  the  actual  suffering  of  the 
plaintiff  caused  by  the  default. 

Gases  of  this  series  cited  in  opinion,  appearing  in  bold-faced  type:  Reese 
V.  W,  U.  Tel.  Co.,  vol.  3,  p.  640;  Daniel  v.  W.  U.  Tel.  Co.^  vol.  1,  p.  650; 
W,  U.  Tel  Co.  V.  Way,  vol.  2,  p.  455. 

Appeal  by  defendant  below  from  judgment  of  Court  of 
Civil  Appeals,  Fifth  Supreme  Judicial  District.  Facta 
stated  in  opinion. 

M.  B.  Geer,  for  plaintiflf  in  error. 

Marsh  &  Butler,  for  defendant  in  error. 

Brown,  J. :   W.  E.  CoflSn  resided  at  Tyler  on  March  17, 
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1892,  about  600  yards  from  the  public  square.  He  had 
resided  in  that  town  for  about  two  years,  and  was  well 
known  to  most  of  the  business  men  of  the  town.  Coffin 
married  the  sister  of  R.  Bracken,  and  ''thought  as  much  of 
him  as  if  he  had  been  a  brother."  March  17,  1892,  the 
following  message  was  delivered  to  the  agent  of  the  tele- 
graph company  at  Lancaster,  Tex. ,  at  the  hour  of  7  A.  M., 
the  customary  charges  being  paid  at  the  time  by  the 
sender : 

**  To  W.  E.  Coffln,  Tyler,  Texas:   A.  Bracken  wiU  be  buried  to-monow. 
Come  at  once.    Answer.    J.  M.  E[night." 

The  message  was  promptly  transmitted  to  Tyler  by  the 
telegraph  company,  and  put  into  the  hands  of  the  mes- 
senger boy  to  be  delivered  to  Coffin.    The  boy  took  it  to  an 
hotel,  and  inquired  of  the  clerk  if  he  knew  W.  E.  Coffin, 
and  was  told  that  he  (the  clerk)  knew  him;  that  he  was  a 
traveling  man,  and  was  not  in  the  city,  but  he  stopped  a^ 
that  hotel  when  in  the  city,  and  would  probably  be  in  th»^ 
night.     The    boy    left    the  message  with  the  clerk,  wb-^ 
receipted   for  it.     The  man  whom  the  clork  knew  w^ 
C.    H.  Coffin,    but  he  did  not  at  that  time  remember  \t^ 
diflference  in  the  initials.     The  message  was  never  deliver^  ' 
to   W.  E.  Coffin,  who   was  at  home   that  day,  and,  if  th^ 
message  had  been  delivered,  could  and  would  have  gone  X^^ 
the  burial  of  his  brother-in-law,  Bracken.     Coffin  sued  th  ^ 
telegraph  company,  and  upon  trial  recovered  judgment  \t> 
the  sum  of  $500,   which  judgment  was  affirmed  by  th^ 
Court  of  Civil  Appeals.     The  defendant   filed   a  general 
demurrer  and  special  exception,  presenting  the  question  of 
relationship  and  a  general  denial,  with  a  special  plea  not 
necessary  to  notice.     Three  assignments  of  error  are  pre- 
sented for  consideration,  which  present,  in  substance,  one 
question;  that  is,    do  the  facts  proved  entitle  plaintiff  to 
recover  in  this  case? 

The  former  decisions  of  this   court  have  settled  the 
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following  propositu)n8  of  law  applicable  to  the  case :  First. 
That  the  person  for  whose  benefit  a  telegraph  message  is 
sent,    and  who  is  named  in  the  message,  or  of  whose 
interest  therein  notice  is  given  to  the  company  at  the  time, 
may  sue  upon  it  in  case  of  injury  from  the  negligence  of 
the  telegraph  company.     Second.  That  the  telegraph  com- 
pany is  charged   with  notice   of  the   relationship   which 
actually  exists  between  the  parties  named,   whether  dis- 
closed by  the  terms  of  the  message  or  not.     Third.  That 
the  company  receiving  the  message  must  take  notice  of  the 
purposes  for  which  the  message  was  sent,  as  disclosed  by 
the   language  of  the  message ;  and,   in  case  of  messages 
relating  to  serious  sickness  or  death,   it  must  be  held  to 
know  that  the  person  for  whose  benefit  it  is  sent  has  a 
serious  interest  in  the  prompt  delivery  q{  it.     Fourth.  From 
the  fact  of  blood  relationship,  if  it  exists,  a  jury  may,  with- 
out other  proof,  infer  that  mental  anguish  was  occasioned 
by  the  failure  to  be  present  at  the  bedside  of  the  sick,  or  at 
the  funeral  of  the   deceased  relative.     Fifth.  That  mental 
anguish,  whether  accompanied  by  injury  to  the  person  or 
not,  is  a  proper  element  of  actual   damages;  and,    when 
<^aused  by  the  negligence  of  the  telegraph  company  in  failing 
to   deliver    a    message,    compensation    therefor    may    be 
recovered  by  the  injured  party. 

In  the  case  of  Telegraph  Co.  v.  Erwin  (Tex.  Sup.),  19  S. 
W.  1002,  the  suit  was  by  Erwin  to  recover  damages  for 
failure  to  deliver  a  message  informing  him  of  the  death  of 
bis  wife's  father,  in  which  suit  he  seems  to  have  claimed 
damages  for  the  mental  anguish  occasioned  to  himself  as 
well  as  to  his  wife ;  but  the  question  of  relationship  is  not 
discussed,  and  the  case  is  not  regarded  as  authority  upon 
the  point.  In  Reese  r,  Telegrajfh  Co.,  123  Ind.  303,  the 
plaintiff  had  sent  a  message  to  the  husband  of  his  sister 
informing  him  of  the  dangerous  illness  of  his  (Reese's) 
wife,  which  was  not  delivered.  The  wife  died,  and  the 
brother-in-law  aadressed  did  not  arrive  before  the  burial. 


784  AMERICAN  ELECTRICAL  CASES,     [vol.  5 

Telegraph  Ck).  v.  Coffin. 


The   question   of  relationship  was  not  discussed  in  that 
case,  but  the  court  held  that  he  was  entitled  to  recover. 
In  that  case  the  trial  court  had  sustained  a  demurrer  to 
the   plaintiff's  petition,  the  sufBciency  of  which  was  the 
question  before  tliat  court.     These  are  the  only  cases  that 
we  have  found  in  which  there  has  been  a  recovery,  or,  in 
fact,   suit  upon  a  like  cause  of  action,  by  any  but  near 
blood  relatives  and  husband  and  wife.     That  husband  and 
wife,   parent   and  child,    and  brothers   and   sisters,  may 
recover  under  the  principles  before  announced,  is  settled  by 
the  decisions  of  this  and  other  courts  which  have  agreed 
with  the  decisions  made  in  this  State  on  that  subject.    To 
what  degree  of  remote  relationship  the  inference  of  injury 
may  be  extended  is  not  necessary  for  us  to  determine  at 
this   time,    but  it    is    evident  that   there  may   be  blood       ' 
relations  so  far  removed  that  no  such   presumption  could 
be   indulged  by  the  jury.     The  right  to  recover,  however, 
for  such   injuries   cannot,  upon  principle,  be  placed  upotv 
kinship;    that   aflfects  only   the   questions   of   notice  an*^ 
proof  of   injury.     The  right  of  the  plaintiff  to  recover  ar> 
the   liability   of   the   telegraph    company    to   respond   i^ 
damages  in  such  cases  depend  upon  the  general  rules  C^ 
law  applicable  to  all  classes  of  breach  of  contracts.    **Whe;^ 
two   parties  have  made  a  contract,  which  one  of  them  ha  -^ 
broken,   the  damages  which  the  other  ought  to  receive  xC^ 
respect  of  such   breach  of  contract  should   be  such  as  ma]^ 
fairly  and  reasonably  be  considered  as  arising  naturally — ^ 
i,  e.  according  to   the  usual  course  of  things — from  sucfai^ 
breach  of  contract  itself,  or  as  may  reasonably  be  supposed 
to  have  been  in  the  contemplation  of  the  parties  at  the  time 
that  they  made  the  contract,  as  the  probable  result  of  the 
breach  of  it.     If  the  special  circumstances  under  which  the 
contract  was  actually  made   were   communicated  by  the 
plaintiff  to  the  defendant,  and  thus  known  to  both  parties, 
the  damages   resulting  from  the  breach  of   such  contract 
which   they  would  reasonably  contemplate  would  be  the 
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amount  of  the  injury  which  would  ordinarily  follow  from 
a  breach  of  contract  under  these  special  circumstances  so 
known  and  communicated.  But,  on  the  other  hand,  if 
these  special  circumstances  were  wholly  unknown  to  the 
party  breaking  the  contract,  he,  at  the  most,  could  only  be 
supposed  to  have  had  in  his  contemplation  the  amount  of 
injury  which  would  generally  arise,  in  the  great  multitude 
of  cases  not  affected  by  any  special  circumstances,  from 
such  a  breach  of  contract.''  It  being  settled  that  mental 
anguish  constitutes  actual  damages,  for  which  a  recovery 
may  be  had  in  this  class  of  cases,  without  concurring 
physical  injury,  our  decisions  are  in  harmony  with,  and 
logically  follow  from,  the  general  rule  laid  down  and 
uniyersally  approved.  To  illustrate  the  application  of 
these  general  principles  by  our  court  in  this  class  of  cases, 
and  to  show  the  points  wherein  this  case  is  not  embraced  in 
the  rule  or  in  our  decision  heretofore  rendered,  we  will 
suppose  that  Coffin  was  the  father  of  the  deceased.  In 
such  case,  upon  the  delivery  of  the  message,  the  telegraph 
company  must  have  taken  notice  of  the  relationship 
between  the  parties,  and,  from  the  language  of  the  message, 
must  have  known  that  the  purpose  of  sending  it  was  to 
enable  him  to  be  present  at  the  burial;  therefore,  that  a 
failure  to  deliver  the  message  would  probably  deprive  him 
of  being  so  present.  It  must  also,  from  a  knowledge  of 
the  laws  of  human  nature,  common  to  all,  have  known 
that  such  failure  to  be  present  at  the  funeral  would  cause 
mental  suffering,  because  this  is  a  common  result  from 
such  a  state  of  case.  The  injury  in  such  case  is  the  natural 
result  of  a  failure  to  deliver  the  message,  and  must  have 
been  in  the  '"contemplation  of  the  parties  when  the 
contract''  for  transmission  was  made.  The  facts  showing 
liability  being  proved,  the  jury  might  infer  the  fact  of 
mental  anguish,  because  such  is  recognized  as  a  common 
VOL.  V— 50. 
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result    under    such    circumstances;    no    proof  would  be 
required  to  show  that  mental  suffering  did  ensue. 

In  the  case   under  consideration   the   tender  relations 
alleged  to  have  existed  on  the  part  of  plaintiff  towards 
deceased  was  a  special  condition  of  things,  not  known  to 
be  usual   between  brothera-in-law ;  and,  in  order  to  make 
the  defendant  liable  for  the  injury  arising  out  of  these 
special  circumstances,  notice  must  have  been  given  to  it 
when  the  telegram  was  delivered  for  transmission.   Danid 
V.  Telegraph  Co.,  61  Tex.   457 ;   Express   Co.   v.  DameB, 
62  Tex.  641 ;  Telegraph  Co.  v.  Way,  83  Ala.  567<  TeU- 
graph  Co.  v.  Oildersleve,  29  Md.  249.     In  order,  therefore* 
for  the  plaintiff  to  have  recovered  in  this  case,  he  mii0^ 
have  proved  that,  at  the  time  the  message  was  delivered  U^ 
it,  the  telegraph  company  was   notified  of  the  relatiom^ 
existing  between  him  and  the  deceased ;  otherwise  the  oonB^ 
pany  would  be  regarded  as  only  having  in  contemplation 
such  results  as  would  follow  in  the  usual  course  of  thingr" 
when  brothers-in-law  are  thus  concerned,  and  not  to  hav^ 
contemplated  that  degree  of  anguish  which  would  exist  ic3 
case  of  a  brother.     Neither  could  the  jury  infer  mentall 
anguish  from  the  fact  of  relationship  of  brother-in-law  oi0 
that  of  friend,  or  upon  proof  of  the  existence  of  these  tendei^ 
ties  between  them,  for  there  is  no  recognized  common  rulc^ 
that  the  dearest  friends  suffer  such  anguish  on  like  occa-* 
sions.     No  doubt,  cases  do  exist  in  which  the  suffering  off 
a  friend  is  as  great  as  that  of  a  brother  under  like  circum- 
stances, but  it  is  not  the  common  and  known  result.   There 
being  neither  proof  of  notice  to  the  telegraph  company  of 
the  special  circumstances,   nor  of  the  actual  suffering  by 
plaintiff,  the  judgment  was  unauthorized  by  the  proof,  and 
the  Court  of  Civil  Appeals  erred  in  not  reversing  it. 

It  is,  therefore,  ordered  that  the  judgments  of  the 
District  Court  and  Court  of  Civil  Appeals  be  reversed,  and 
the  cause  remanded  to  the  District  Court. 
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Notb.~Mkntal  DiSTRirss. 

In  recent  years  telegraph  companies  have  been  and  are  obliged  to  defend 
m  large  number  of  actions  in  which  the  sole  or  chief  injury  claimed  to 
have  resulted  from  delay  or  default  in  the  transmission  of  messages  is 
mental  distress.  It  is  not  strange  that  such  suits  should  arise,  consider- 
ing that  one  of  the  most  frequent  uses  of  this  rapid  means  of  conmiunica- 
tion  18  for  the  announcing  death  or  serious  illness.  Undoubtedly  a  great 
proportion  of  the  people  receive  or  send  telegrams  only  upon  such  occa- 
aions  and  for  such  purposes;  it  goes  without  saying  that  distress  of  mind 
is  the  natural  result  of  failure  in  prompt  transmission  or  delivery  of  such 
messaiies;  the  novelty  lies  in  the  idea  that  such  distress  should  be  regarded 
«8  legally  entitling  the  sufferer  to  damages  therefor. 

It  Is  a  well-established  principle  that  in  actions  for  physical  injuries  due 
to  n^ligenoe  or  wrongful  act,  damages  for  such  injuries  may  be  enhanced 
fay  those  for  mental  distress  incident  thereto.  The  same  is  true  in  actions 
for  slander  and  libel,  seduction  and  kindred  actions  where  the  mental 
anguish  is  incident  to  pecuniary  loss. 

It  is  from  a  real  or  fancied  analogy  to  one  or  other  of  these  classes  of 
actions,  that  recovery  has  been  sought  for  distress  of  mind  in  telegraph 
negligence  suits. 

Before  examining  the  cases  upon  this  subject,  attention  may  be  called 
to  the  fact  that  they  deal  with  it  from  various  standpoints,  and  that  the 
decisions  have  been  in  answer  to  several  questions,  of  which  the  following 
may  be  mentioned  as  the  principal  ones : 

1.  Whether  or  not  mental  distress  is  a  proper  element  in  any  case. 

9.  Whether  or  not  recovery  may  be  had  for  that  alone,  unaccompanied 
liy  physical  or  pecuniary  injury. 

8.  Whether  or  not  a  contractual  relation  must  subsist  between  the 
^aintiff  and  the  company. 

4.  Whether  or  not  the  company  had  sufficient  notice  that  such  would 
1^  a  probable  result  of  default. 

9.  Whether  the  circumstances  of  particular  cases  warrant  such  re- 
covery. 

The  first  case  of  this  nature  to  which  my  attention  has  been  directed,  in 
which  damages  for  mental  distress  have  been  sought,  was  in  Illinois, 
Id^gan  v.  W,  U,  Td.  Co,,  Jan.,  1877,  1  Am.  Electl.  Cas.  285.  Here  the 
Sender  of  the  message  was  the  plaintiff.  Upon  appeal,  a  judgment  sus- 
taining a  demurrer  to  the  declaration  was  reversed,  the  Supreme  Court 
holding  "  that  on  the  averments  of  the  declaration  the  plaintiff  was  en- 
titled to  recover  nominal  damages,  at  least,  including  the  loss  of  the  price 
of  the  telegram."  While  this  case  has  sometimes  been  cited  as  an  author- 
ity for  the  awarding  of  damages  for  mental  distress,  it  is  only  by  inference 
that  this  can  be  gathered  from  the  opinion. 

In  the  State  of  Tizas  arose  not  only  the  first  case  in  which  the  question 
was  really  decided,  but  have  arisen  more  than  seven-tenths  of  all  the  re- 
ported cases  in  whioh  damages  for  injuries  due  to  the  negligence  in  trans- 
misBioii  and  delivery  of  telegrams  have  been  sought. 
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In  the  earliest  case,  So  RdU  v.  W,  U,  Td.  Co,,  decided  bj  the  Sopcaw 
Court  in  June,  1881,  and  reported  1  Am.  E^ectl.  Cas.  848,  the  coint  took 
▼ery  advanced  ground.    There  the  plaintiff  was  the  addroauee  of  a  tde- 
gram,  between  whom  and  the  company  there  was  no  contractual  rdatioo. 
The  message  announced  the  death  of  his  mother,  and  there  was  no  ohom 
of  any  other  injury  than  mental  distress  due  to  his  being  pierented,  hj  the 
delay  of  the  telegram,  from  attending  the  funeraL    The  deciskm  aroae 
upon  demurrer  to  the  complaint,  which  had  been  sustained  by  thQ  oooxi 
below.    The  court  reversed  the  judgment,  holding  that  damages  for  men- 
tal distress  alone  could  be  recovered;  also  that  it  was  general  and  not 
special  damages,  and  therefore  need  not  be  specially  pleaded.    The  deciiio& 
was  made  upon  the  analogy  to  cases  where  the  mental  distress  wasaooom- 
panied  with  physical  injury  or  with  pecuniary  loss,  and  especially  with 
reference  to  a  passage  in  Shearman  &  Bedfield  on  Negligence,  to  the  effeet 
that  "  in  case  of  delay  or  total  failure  of  delivery  of  messages  relating  U^ 
matters  not  connected  with  business,  such  as  personal  or  domestic  msttwiP  0 
we  do  not  think  that  the  company  in  fault  ought  to  escape  with  mev^ 
nominal  damages,  on  account  of  the  want  of  strict  conmiercial  value  it^ 
such  messages.    Delay  in  the  announcement  of  a  death,  an  arrival*  th^ 
straying  or  recovery  of  a  child,  and  the  like,  may  often  be  productive  (00 
on  injury  to  the  feelings  which  cannot  be  easily  estimated  in  moo^,  boflV 
for  which  a  jury  should  be  at  liberty  to  award  fair  damages." 

The  judge  writing  the  opinion  is  careful  to  remark  "that  great  oaiitioc= 
ought  to  be  observed  in  the  trial  of  cases  like  this,  as  it  will  be  so  easy  an<E: 
natural  to  confound  the  corroding  grief  occasioned  by  the  loss  of  th^ 
parent  or  other  relative  with  the  disappointment  and  regret  occasioned  bjfl 
the  default  or  neglect  of  the  company,  for  it  is  only  the  latter  for  which  10 
recovery  may  be  had,  and  the  attention  of  juries  might  well  be  called  t^ 
that  fact." 

It  is  proper  to  call  attention  to  the  fact  that  it  was  alleg^  in  the  com-- 
plaint  which  was  the  subject  of  this  demurrer,  that  the  delay  was  wilfoIH 
on  the  part  of  the  company. 

In  the  same  State,  in  1883,  were  decided  the  next  two  cases  upon  this  sub^ 
ject,  Oidfj  Colorado  cfc  Sante  Fe  Railroad  Co,  v.  Isaac  Levy,  and  Same  v  - 
J,  T,  Levy,  decided  in  June,  1883,  and  reported  1  Am.  Electl.  Gas.  580  ancf 
543  respectively. 

Both  of  these  cases  related  to  the  same  telegram,  which  was  sent  by  • 
son  to  his  father,  announcing  the  death  of  the  former^s  wife  and  chUd,  and 
simimoning  the  latter  to  his  assistance.  The  first  named  case  was  brought 
by  the  father,  addressee.  This  also  arose  upon  demurrer,  the  court  below 
this  time  having  overruled  it,  and  the  judgment  being  reversed  upon 
appeal.  The  justice  writing  the  opmion  refers  to  the  So  Belle  case,  and  in 
a  faint-hearted  sort  of  way  attempts  to  distinguish  it;  but  adds  **we  are  of 
the  opinion  that  it  cannot  be  sustained  upon  principle,  nor  upon  authority 
of  adjudicated  cases." 

It  is  difficult  to  distinguish  these  cases.  The  later  seems  to  squarely 
overrule  the  earlier. 
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In  the  other  Levy  case,  in  whit^h  there  was  a  contract  relation  between 
the  plaintiff,  as  sender  of  the  nietisage,  and  the  company,  the  court  held* 
that  by  reason  of  its  breach  of  duty  the  comi)any  became  liable  in  nominal 
damages,  and,  that  the  plaintiff  might  **  recover  whatever  damage  the 
proof  might  justify,  over  and  above  such  sum  as  he  paid  for  the  trans- 
mission of  the  message,  and  this  in  the  way  of  exemplary  damages,  if  the 
negligence  of  the  appellant  in  failing  to  deliver  the  message  was  wilful  or 
groes,  which  is  a  matter  to  be  determined  by  a  jury  under  proper  instruc- 
tions." 

The  oourt  add :  '*  The  difficulty  of  measuring  the  damages  to  the  feelings 
of  the  appellee,  he  showing  at  least  nominal  damages,  without  which  he 
would  not  be  authorized  in  this  character  of  suit  to  recover  exemplary 
damages,  is  felt  to  be  very  great;  but  the  duty  of  determining  that  question 
is  one  which  must,  if  so  demanded,  be  confided  to  a  jury,  whose  verdict 
may  be  set  aside,  if  excessive.'* 

The  next  Texas  case  was  Stuart  v.  W.  U,  Tel,  Co.,  decided  in  1886,  and 
reported  3  Am.  Electl.  Gas.  771. 

In  this  case,  though  the  plaintiff  was  the  addressee,  he  established  a  con« 
tracstual  relation  by  showing  that  the  sender  was  his  agent  for  that  purpose. 
The  court  therefore  followed  the «/.  T,  Levy  case  in  deciding  that  damages 
for  mental  injuries  could  be  added  to  the  other  damages  to  which  plaintiff 
was  entitled. 

Of  the  earlier  cases  it  is  said :  '*  In  the  So  Relle  case,  it  was  held  that 
injury  to  the  feelings  veas  actual  damage,  which  could  be  recovered  though 
no  other  was  sustained.  That  authority  was  overruled  in  the  elder  Levy 
case,  only  in  so  far  as  it  is  held  that  such  damages  alone  would  sustain  an 
action.  The  two  oases  conflict  in  but  this  one  point.  We  find  no  case, 
except  So  Relle,  which  holds  that  a  party  may  come  into  court  solely  to 
redress  an  injury  to  his  feelings." 

The  court,  in  both  the  original  opinion  and  that  upon  the  rehearing,  are 
at  pains  to  point  out  that  damages  for  mental  distress  are  not  exemplary 
damages,  and  that  the  Levy  cases,  properly  interpreted,  do  not  so  hold. 

In  Loper  v.  W.  U.  Tel.  Co,,  May,  1888, 2  Am.  Electl.  Cas.  791,  a  contract- 
ual relation  between  plaintiff,  addressee  and  defendant  was  shown  in  the 
same  way  as  in  the  Stuart  case,  and  a  like  decision  made,  upon  the 
authority  of  that  case. 

In  W.  U.  Td.  Co.  V.  Cooper,  October,  1888.  2  Am.  Electl.  Cas.  795,  the 
plaintiff  was  the  sender  of  a  message  which  was  to  summon  a  physician  to 
attend  plaintiff^s  wife  in  confinement.  Tiiis  arose  upon  demurrer  to  the 
complaint,  it  being  claimed  that  damages  for  mental  distress  would  be 
exemplary,  and  were  not  pleaded.  Held,  upon  authority  of  the  Stuart 
case,  the  demurrer  was  properly  overruled. 

The  judgment  upon  a  verdict  for  plaintiff  was,  however,  reversed  for 
TarioQS  errors. 

Held,  that  mental  sufferings  of  the  parents  due  to  the  death  of  the  child 
before  birth,  and  mental  distress  of  the  husband,  were  not  proper  elements 
of  damages;  and  that  the  aggravated  mental  distress  of  the  wife  due  to  the 
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fault  of  the  company  must  be  kept  distinct  from  what  she  would  bafe 
suffered  anyway. 

In  W.  U.  TeL  Co,  v.  Broum,  November,  18S8,  2  Am.  ElectL  Gas.  795,  the 
plaintiff  was  the  addressee.    He  undertook  to  establish  contractual  rdi- 
tions  with  the  company,  in  a  manner  not,  to  be  sure,  entirely  satisfactory, 
but  that  question  was  not  passed  upon,  the  court  deciding  that  the  oom- 
pany  had  no  notice  of  the  reUtionship  between  the  plaintiff  and  the  penon 
whose  death  was  announced,  and,  therefore,  that  while  the  message  snfr 
ciently  indicated  its  importance  to  require  corresponding  care  and  ^iilig^n^ 
in  transmission,  it  did  not  give  notice  of  the  probable  mental  distresB  for 
which  special  damages  were  sought. 

In  W,  U.  Tel.  Co.  v  Broeache,  February,  ISSfc,  8  Am.  Electl.  Gas.  815,  the 
action  was  brought  by  the  sender  of  the  message,  and  his  mental  sufferings 
were  allowed  as  an  element  in  connection  with  the  other  grounds  oC 
recovery,  following  the  Stuart  case. 

The  same  is  true  in  W.  U.  Tel.  Co.  ▼.  Simpson,  March,  1889, 2  Am.  ElectL 
Gas.  819,  where  the  dispatch  announced  the  death  of  the  husband  of 
sender,  plaintiff,  and  requested  the  remittance  of  money.    Damages 
allowed  for  her  distress  on  accoimt  of  lack  of  money,  it  appearing 
the  company  was  informed  of  the  circumstances  making  {nompt 
mission  important. 

In  W,  U.  Tel.  Co.  v.  Adams,  Dec.,  1889,  3  Am.  Electl.  Gas.  768, 
action  was  brought  by  the  addressee,  and  the  damages  sought  were  for 
mental  distress  of  his  wife  who  by  reason  of  the  delay  in  transmission 
prevented  from  attending  at  the  bedside  of  her  dying  brother.  In  order  to 
bring  himself  within  the  rule  previously  enforced  by  the  courts,  plaintiff 
alleged  that  he  had  repaid  to  the  sender  the  amount  paid  by  him  for  trans- 
mission. 

The  court,  however,  held  that  this  was  unimportant;  that  '*  the  question 
as  to  who  may  maintain  a  suit  for  damages  for  the  breach  of  contract  does 
not  depend  upon  the  payment  of  the  fee,  nor  upon  the  question  whether 
the  sender  had  been  previously  constituted  an  agent  for  that  purpose  by 
the  party  to  whom  the  dispatch  is  sent,  but  upon  who  in  fact  was  to  be 
served,  and  who  is  damaged.*' 

The  company  claimed  that  it  could  not  be  chargeu  because  the  mes- 
sage, which  was  as  follows :  **  Clara,  come  quick,  Rufe  is  dying,**  did  not 
inform  the  company  of  the  relations  existing  between  the  persons  named. 
The  court  held  that  such  information  was  unnecessary;  that  ** where  such 
communications  relate  to  sickness  and  death,  there  accompanies  them  a 
common  sense  suggestion  that  they  are  of  importance,  and  that  the  per- 
sons addressed  have  in  them  a  serious  interest.** 

In  this  case  it  will  be  observed  that  the  court  gets  very  nearly  back  to 
the  doctrine  of  the  So  Belle  case. 

This  doctrine  of  the  Adams  case,  that  the  relationship  need  not  be  dis- 
closed by  the  message  in  order  to  warrant  recovery  for  mental  distress,  is 
adopted  in  many  later  cases,  among  them  the  following,  the  references 
being  to  the  American  Electrical  Cases:    W.  U.  Tel  Co.  v.  JFbe^les,  Dec.» 
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1889,  and  W,  U.  Td,  Co.  v.  Moore,  Feb.,  '90,  vol.  8,  p.  805,  note;  W,  U, 
Td.  V.  Rosenireter,  March.  1891,  vol.  3,  p.  782;  W.  U,  Td,  Co.  v.  Potts, 
Deo.,  1891,  vol.  8,  p.  807;  W.  U.  Td.  Co.  v.  Ward,  June,  1892,  and  W.  U. 
Tel.  Co.  ▼.  Carter,  Oct.,  1892,  vol.  4,  p.  807,  not^  and  W.  U.  Td.  Co.  v. 
I^nrter,  May,  1894,  vol.  5,  p.       ,  note. 

On  the  other  hand,  in  W.  U.  Td.  Co,  v.  Kirkpatrick,  vol.  3,  p.  805,  note, 

xeooTerj  was  refused  upon  the  ground  that  the  telegram  which  announced 

to  plaintiff  the  death  of  his  wife's  father,  did  not  refer  to  the  wife,  nor  did 

the  agent  at  the  transmitting  station  know  that  the  message  referred  to 

ber  father,  though  the  agent  at  the  terminal  station  had  such  knowledge. 

The  proposition  laid  down  in  the  Adams  case  that  the  addressee  may 

recover  for  mental  injury  if  she  was  the  person  beneficially  interested  in 

the  contract,  is  followed  in  W.  U.  Td,  Co,  v.  Jones,  vol.  3,  p.  794. 

Without  going  into  the  details  of  other  and  later  cases  in  which  recovery 
has  been  sought  in  the  Texas  courts,  for  mental  distress  (see  indexes  to 
this  and  previous  volumes,  title  '*Mental  Distress"),  it  may  be  said  gener- 
ally that  the  rule  seems  to  be  well  settled  in  that  State  that  either  sender 
or  addressee  may  recover  for  such  cause  either  alone  or  in  connection 
with  other  loss  or  injury,  provided  there  was  sufficient  notice  to  the  com- 
pany that  mental  distress  would  be  the  natural  or  probable  consequence 
of  defoult  or  delay  in  transmission,  and  provided  it  appears  that  but  for 
such  negligence  the  distress  could  have  been  avoided,  and  provided  (as 
pointed  out  in  the  opinion  in  W.  U.  Td,  Co.  v.  Wood,  4  Am.  EJlectl.  Cas. 
at  page  847),  the  party  suing  was  a  party  or  privy  to  the  contract  for 
sending  the  message,  or  was,  to  the  knowledge  of  the  company,  the  party 
for  whose  benefit  the  message  was  intended. 

Dakota  was  the  next  State  in  which  the  question  of  damages  for  men- 
tal distress  in  a  telegraph  negligence  case  arose. 

In  RusteU  v.  W.  U.  Td.  Co.,  May,  1S84, 1  Am.  Electl.  Cas.  658,  the  action 
was  brought  by  the  addressee,  and  the  message  announced  the  death  of  his 
aEister.  The  action  was  upon  contract,  and  the  court  say,  ''No  case  can  be 
found  where  a  person  has  been  allowed  to  recover  damages  for  a  shock, 
injury,  or  outrage  to  the  feelings  and  sensibilities  arising  and  caused  by  the 
breach  of  a  contract,  except  it  is  a  marriage  contract.  Such  damages  can 
only  enter  into  and  become  a  part  of  the  recovery  when  the  plaintiff  has 
sustained,  by  the  negligence  or  wilful  act  of  another,  some  corporal  or 
personal  injury;  they  never  can  be  recoverable  independently  and  alone, 
and,  if  recoverable  at  all,  only  in  actions  of  tort." 

The  court  also  calls  attention  to  the  fact  that  the  language  of  the  mes- 
sage did  not  indicate  a  near  relationship  between  the  plaintiff  and  the  per- 
son whose  death  was  announced,  and  so  gave  no  notice  of  mental  distress 
as  a  probable  result  of  default. 

In  West  V.  W.  U.  Td.  Co.,  April,  1888,  2  Am.  Electl.  Cas.  588,  the 
Supreme  Court  of  Kansas,  although  holding  that  the  addressee,  plaintiff, 
bad  established  contractual  relations  with  the  telegraph  company,  decided, 
citing  with  approval  the  Dakota  and  Texas  cases  of  Russdl  and  J.  T.  Levy, 
that  damages  for  mental  distress  could  not  be  allowed. 
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In  Wadsworih  v.  W.  U,  Td,  Co.,  May,  1888, 2  Am.  ElectL  Cm.  786,ti» 
Supreme  Court  of  Tennessee  took  very  strong  ground  in  their  deciaontliil 
mental  distress  was  a  proper  element  of  damages  in  such  cases.  Tbe 
plaintiff  in  that  case  was  the  addressee  of  the  telegram,  though  it  appcmd 
that  she  paid  the  price  of  transmission.  The  court  took  the  ground  thtl 
the  breach  of  duty  of  the  company  toward  the  plaintiff  entitled  her  to 
some  damages,  and  therefore  that  she  might  recover  all  the  damages  which 
she  might  show  that  she  had  sustained,  including  mental  distress.  Attah 
tion  is  called  to  the  statute  of  that  State,  which  declares  telegraph  com- 
panies, in  case  of  default,  to  be  "liable  in  damages  to  the  party  aggriered,*' 
and  that  mental  distress  is  the  only  or  principal  grievanoe  in  this  clas  of 
actions.  The  language  of  Shearman  &  Redfield  above  referred  to  is  quoted 
at  length,  and  the  So  Eelle,  Levy  and  Stuart  cases  are  cited.  Judge  Loiroi 
wrote  an  elaborate  dissenting  opinion,  which  has  been  frequently  cited  in 
opinions  taking  the  opposite  view  of  the  question.  His  positicm  was  tint 
damages  for  mental  suffering,  unconnected  with  bodily  injury,  can  ben- 
covered  only  in  actions  for  breach  of  promise  of  marriage. 

The  Supreme  Court  of  Indiana,  in  Reese  v.  W,  U.  Tel  Co.^  March.  IM, 
3  Am.  Eleotl.  Cas.  M),  decided  that  a  husband,  the  sender  of  a  tekgnm 
announcing  the  fatal  illness  of  his  wife,  was  entitled  to  recover  damage 
for  his  mental  distress  due  to  failure  to  deliver  the  message  for  tvcatj 
days  after  it  was  presented  for  transmission.    The  court  say:  "  Tha  WB^ 
sage  clearly    indicated  its  importance,  and  the  urgency  for  its  fto^^ 
delivery.    There  were  no  pecuniary  benefits  contemplated  as  the  rooli  ^ 
the  telegram,  as  it  had  no  reference  to  any  business  transaction,  and  the^T 
fore  pecuniary  loss,  because  of  its  non-delivery,  was  not  within  theap^^' 
lee's  undertaking.    But  the  appellant  having  suffered  great  nEienod  ^^^ 
guish,  because  of  the  failure  to  promptly  deliver  the  message,  it  would 


a  harsh  rule  which  would  deny  to  him  all  redress,  except  the  mere  pi 

which  he  paid  to  have  the  telegpram  transmitted  and  delivered. 

In  our  judgment,  no  such  rule  can  or  should   prevail.    In    faiLng 

promptly  deliver  the  telegram,  the  telegraph  company  negligently 

to  perform  a  duty  which  it  owed  to  the  sender  of  the  telegram,  andshoiL>^ 
be  held  liable  for  whatever  injury  follows  as  the  proximate  result  of  ^^ 
negligent  conduct.  It  is  not  a  mere  breach  of  contract,  but  a  failim  '^^ 
perform  a  duty  which  rests  upon  it  as  the  servant  of  the  people. 

Other  Indiana  cases  upon  this  subject  are  the  following,  the  referenc^v 
being  to  Am.  Electl.  Cas.:    W,  U.  TeL  Co,  v.  Straiemier,  Dec.,  1881,  anf 
W,  U.  Tel.  Co,  V.  Eakridge,  Jan.,  1893,  vol.  4,  p.  780,  note;  W.  U.  TA  Co. 
V.  Newhousey  March,  1898,  vol  4,  p.  731,  note;  W.  U.  Tel.  Co.  ▼.  Jfoore,FW)., 
1895,  vol.  5,  p.  ;  and  W.  U.  Tel.  Co.  v.  Stratemier^  second  appetl, 

Jan.,  1895,  vol.  5,  p.        ,  note. 

In  the  Newhouse,  Eskridge  and  Moore  cases,  the  plaintiff  was  the 
addressee.  In  all  the  cases  it  was  expressly  or  impliedly  decided  that 
damages  for  mental  distress  were  included  within  the  special  damages 
permitted  by  the  statute  of  that  State  in  telegraph  negligence  cases. 

In  W.  U.  Td.  Co.  ▼.  Hendermm,  April,  1890,  3  Am.  ElectL  C^is.  570,  tbe 


TEXAS,  1895.  793 


Telegraph  Co.  ▼.  Ck>ffin. 


Supreme  Coart  of  Alabama  refers  at  some  length  to  the  preyiouB  decisions 
as  "in  palpable  conflict"  and  "widely  Tariant;*'  and,  without  attempting  to 
reconcile  them,  decides  that  in  the  case  at  bar  the  plaintifiF,  who  was  the 
sender  of  a  telegram  summoning  a  physcician  to  attend  his  wife,  if  he 
Dras  entitled  to  recoTer  at  all,  could  recover  for  his  mental  anguish. 

**The  right  of  the  plaintifif  to  sue  for  the  breach  of  the  contract  to  de- 
liver, if  within  the  free  delivery  distance,  takes  this  case  out  of  the  rule, 
if  a  sound  one,  that  mental  distress  will  not  maintain  the  suit  when  there 
is  no  other  element  of  recoverable  damage." 

The  next  Alabama  case  was  W,  U.  Tel.  Co.  v.  Wilson,  June,  1891,  8  Am. 
meotl.  Gas.  686,  in  which  the  action  was  brought  by  the  addressee,  but 
the  sender  was  his  agent  for  the  purpose  of  sending  the  message.  Follow- 
ing the  Hendenon  case  it  was  held  that  the  plaintiff  was  "entitled  to 
recover  at  least  nominal  damages  for  the  breach  of  the  contract  thus 
existing  between  him  and  the  defendant,  and  in  addition  thereto  damages 
for  mental  anguish  and  suffering  occasioned  by  the  defendant's  failure  to 
comply  with  its  imdertaking  in  respect  of  prompt  transmission  and 
delivery." 

Although  unnecessary  to  the  decision  of  the  case,  the  court  proceed  to 
•ay  that  '*The  law  appears  to  be  well  settled  that  in  the  absence  of  the 
dement  of  damages  resting  on  the  breach  of  contract  in  force  at  the  time 
between  the  parties,  and  in  the  absence  of  any  actual  injury  to  the  person, 
reputation  or  estate  of  the  plaintiff,  there  can  be  no  recovery  for  injury  to 
the  feelings;  or,  in  other  words,  that  an  action  cannot  be  maintained 
solely  for  mental  sufferings,  though,  if  other  ground  of  damage,  either 
nominal  or  substantial,  be  averred  and  proved,  such  averment  and  proof 
•constitute  an  essential  predicate  for  the  imposition  of  damages  by  way 
only  of  aggravation  of  actual  damages;  *'  citing  the  Texas  case  of  the 
-elder  Levy. 

The  third  case  in  the  same  State  was  W,  U.  Td.  Co.  v.  Cunningham, 
June,  1898,  4  Am.  Electl.  Gas.  654.  in  which  the  delayed  telegram  was  in 
ansfwer  to  one  of  inquiry,  requesting  an  answer.  It  was  held  that  the 
•contractual  relation  between  the  addressee,  plaintiff,  and  the  company, 
sneoessary,  under  the  decision  of  the  Wilson  case,  to  the  recovery  of  dam* 
ages  for  mental  distress,  existed. 

In  Chapman  v.  W.  U.  Tel.  Co.,  June,  1890,  8  Am.  Electl.  Cap,  670,  the 
Court  of  Appeals  of  Kentucky,  citing  with  approval  the  doctrine  o 
8heammn  &  Redfield  and  the  Texas  and  Tennessee  rules  as  laid  down  in 
the  Stuart  and  Wadsworth  cases  respectively,  decides  that  the  addressee 
may  recover  damages  for  his  distress  of  mind,  as  a  part  of  the  actual 
damage  sustained  by  him  by  failure  of  a  telegraph  company  to  promptly 
deliver  a  message,  announcing,  in  the  case  at  bar,  the  dangerous  illness  of 
liis&ther. 

The  Supreme  Court  of  North  Carolina  has  discussed  this  question  in 
three  cases:  Young  v.  W.  U.  Td.  Co.,  Oct.,  1890,  8  Am.  Electl.  Cas.  784; 
Thxmpstm  v.  W.  U.  Tel.  Co.,  Dec.,  1890,  voL  8,  p.  750;  and  SherriU  v.  W. 
U,  Td.  Co.,  April,  1895,  vol.  5,  p. 
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In  the  Young  case,  the  action  was  by  the  addressee,  and  there  wbs  ii» 
oontractoal  relation.  The  court  goes  quite  fully  into  a  consideration  of 
^btb  decisions  of  the  different  courts  which  had  passed  upon  the  qiMstioii, 
and  say,  in  conclusion,  *'It  seems  to  us  that  this  action  is  in  reality  in  Hm 
nature  of  a  tort  for  the  negligence,  and  that,  as  is  usually  the  case  in  such 
actions,  the  plaintiff  is  entitled  to  recover,  in  addition  to  nominal  damsgii» 
compensation  for  the  actual  damages  done  him,  and  that  mental  angni^ 
is  actual  damage.** 

In  the  Thompson  case,  the  action  was  brought  by  husband  and  wife 
jointly,  the  delayed  telegram  having  been  sent  by  the  latter  to  the  fonner, 
to  announce  her  illness  and  summon  him.  Held,  that  mental  distnn  wu 
a  proper  element  of  damages. 

In  the  Sherrill  case,  the  addressee  sued  and  was  permitted  to  zeoow  for 
mental  anguish,  the  Young  and  Thompson  case  being  followed. 

Mississippi  was  the  next  State  in  which  this  question  was  oonsidend  by 
a  State  Court.  The  case  of  W.  U,  Td.  Co.  ▼.  Rogers^  May,  1801  (68  Wm, 
748),  is  not  reported  in  this  series,  but  a  memorandum  of  it  is  contained  in 
a  note  at  page  686  of  volume  3.  There  it  was  held  that  the  addressee  of  n 
telegram  could  not  recover  for  mental  distress  due  to  his  inability  to  attwid 
his  brother's  funeral,  caused  by  delay  of  a  telegram. 

In  Chapman  v.  W,  U.  TeL  Co.,  March,  1893, 4  Am.  ElectL  Gas.  686,  the 
gupreme  Court  of  GRORaiA  is  very  emphatic  in  its  decision  that  tii» 
addressee  of  atelegn^am  claiming  no  pecuniary  leas,  cannot  reoowfor 
mental  anguish  due  to  the  negligent  delay  of  a  telegram.  The  opinion  in 
this  case  contains  a  quite  full  resume  of  the  decisions,  preceding  it  in  tba 
yarious  States,  and  a  comparison  of  such  decisions.  The  oonclosioii  to 
which  its  reasoning  points,  though  imnecessary  to  the  decision  of  the  case, 
is  that  mental  anguish  is  not  even  a  proper  element  of  damages  in  sodi 
oases.  There  is,  perhaps,  nowhere  a  better  presentation  of  that  side  of  the 
question. 

A  similar  case  in  Missouri,  ConneU  v.  W.  U.  Td.  Co.,  May,  1898, 4  Am. 
Electl.  Cas.  748,  received  similar  treatment,  the   opinion   citing  witli 
approval  the  cases  of  iS6  iWfe,  the  elder  Levy,  CJiapman  (Ga.),  CWncwi, 
Chaae,  West,  RusseU,  Tyler  and  Kester,  and  disproving  the  latter  Texis 
cases,  also  Wadsworth,  Reese,  Henderson,  Thompson,  Chapman  (Ky.)aDd 
Yoting. 
In  the  Connpn  /«%se  the  addressee  brought  the  action, 
laNewnuiny.  W.  U.  Td.  Co.,  decided  about  the  same  time  by  the  St 
Louis  Court  of  Appeals,  it  was  held  that  the  sender  could  not  recover  for 
mental  distress. 

In  International  Ocean  Td.  Co.  v.  Saunders,  Nov.,  1893,  4  Am. 
Electl.  Cas.  674,  the  Supreme  Court  of  Florida,  after  an  exhaustive  dis- 
( u  sion  of  the  decisions  which  had  preceded  in  the  various  States,  decides 
that  in  an  action  in  which,  though  sounding  in  tort,  only  compensatorv 
damages  for  breach  of  a  contract  are  sought,  mental  distress  is  not  a  proper 
element  of  damages.  In  this  case  the  action  was  by  the  addressee.  But 
the  court  held  that  the  addressee  could,  if  the  message  was  in  his  inl.rets 
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[8  benefit,  recover  any  damages  sustained  by  him.  The  decision  was 
ipon  the  broader  g^und  that  no  one  can  reooTer  for  mental  dis« 
such  cases. 

mmerfiddT.  W.  U.  Td.  Co.^  June,  1894, 4  Am.  Electl.  Cas.  828,  the 
B  Court  of  Wisconsin  decide  that  neither  at  common  law  nor  by 
in  that  State  can  the  addressee  recoTer  damages  for  mental  distress 

ictly  the  same  effect  the  Minnesota  case^of  Francis  ▼.  W.  U.  Td^ 

y,  1894,  awUy  p.  739;  and  the  Okulhoma  case  of  Butner  v.  W,  U^ 

,  Sept.,  1894,  ante,  p.  758. 

\  latest  case  so  far  reported  in  this  series,  in  which  the  question 

issue,  Mentzer  v.  W.  U.  Td.    Co.,  Feb.,  1895,  ante,  p.  709;  the 

3  Court  of  Iowa  has,  in  opposition  to  nearly  all  the  recent  cases 

of  Texas,  and  going,  perhaps,  to  a  greater  length  than  the  recent 

ises,  come  to  the  conclusion  that  the  addressee,  without  reference 

ffivity  with  the  company,  might  recover  damages  for  his  distress 

caused  by  delay  in  the  transmission  of  a  telegram. 

ig  thus  far  considered  the  leading  decisions  of  the  State  Courts,  we 

V  to  notice  the  Fbderal  cases: 

irliest  reported  case  in  a  Federal  Court  is  Beasley  ▼.  W,  T,  Td,  Co,* 

Court,  Western  District  of  Texas,  May,  1889.    The  report  being 

3f  a  charge  to  a  jury,  it  is  not  given  in  full  in  this  series,  but  only 

randum  of  it  in  a  note  at  page  867  of  volume  2. 

ecisions  of  the  Supreme  Court  of  the  State,  in  the  iS^o  Rdle,  Sttiart 

€9che  cases  are  cited  as  authority  for  the  decision  that  the  addressee 

icover  for  mental  distress  due  to  delay  of  a  telegram. 

cue  V.  W.  U.  Td.  Co.,  Dec.,  1890,  8  Am.  Electl.  Cas.  817,  the  U.  S^ 

Court  for  the  Northern  District  of  Georgia  decided  that  the  ad*. 

Dould  not  recover  for  mental  distress  alone.    The  court  refers  to 

^eUe  case,  overruled  by  that  of  the  elder  Levy,  and  the  Wadsworth 

cided  mainly  with  reference  to  a  statute  giving  **  damages  to  the 

^grieved,"  as  the  only  ones  fully  supporting  the  plaintiff's  conten* 

d  cites  the  cases  of  Rueadl,  West  and  Thompson  in  support  of  its 

«    It  is  pointed  out  that  the  action  is  for  breach  of  an  implied 

\,  for  prompt  delivery,  and  that,  in  actions  for  contract,  exemplary 

s,  which  are  the  only  ones  claimed,  cannot  under  the  Georgia  code 

red. 

iwson  V.  W.  U.  Td.  Co.,  Oct.,  1891,  3  Am.  Electl.  Cas.  820,  the  U. 

it  Court  for  the  Western  District  of  Arkansas  hold  that  mental 

5  can  be  recovered  only  as  incident  to  physical  pain.    The  cases  of 

md  Chase  are  approved  and  those  of  Beese,  Henderson,  Chapman. 

Vadsworth  and  So  Bdle  disapproved. 

:«r  V.  W.  U.  Td.  Co.,  March,  1893,  4  Am.  Electl.  Cas.  829,  the  U. 

it  Court  for  the  Western  District  of  Virginia  decide  that  mental 

is  a  proper  element  of  damages  when  connected  with  a  physical 
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In  Keater  ▼.  W.  U,  Td.  Co.,  March,  1888,  the  U.  S.  Ciicoit  Oooxt  Id 
the  Northern  District  of  Ohio,  in  a  case  where  the  addressee  of  a  tdegna 
sought  damages  for  mental  distress  at  being  prevented  bj  delay  in  tun 
mission  from  attending  his  father's  funeral,  that  mental  distress  oonldt 
TK)nsidered  only  in  two  classes  of  cases,  (1)  "when  there  has  been  a  phyna 
injury  and  physical  suffering  of  such  a  character  that  it  would  be  difBca 
to  distinguish  between  the  mental  and  physical  suffering;  and  the  aeon 
t^lass  of  cases  is  when  the  injury  complained  of  contains  an  element 
malice.'* 

In  W,  U.  Td,  Co.  Y.  Wood,  May,  1898,  4  Am.  ElectL  Gas.  888,  a  ci 
which  arose  in  Texas,  the  Circuit  Court  of  Appeals,  although  holding tli 
on  account  of  the  peculiar  character  of  telegraph  companies  as  pah 
agencies  and  instruments  of  commerce,  Federal  Courts  are  not  boond 
follow  the  decisions  of  State  tribunals,  still  points  rout  that  there  wbs 
contractual  relation  of  the  plaintiff,  addressee,  with  the  company,  nor  n 
the  telegraph  company  informed  that  it  was  for  his  benefit,  and  tbat 
absence  of  such  circumstance  not  even  the  Texas  courts  hold  thst  \ 
addressee  can  recover.  The  court  marshals  the  most  of  the  reported  ci 
on  either  side  of  the  question,  and  makes  a  careful  examination  of  ma 
of  the  leading  ones. 

In  Oahan  ▼.  W.  U.  TeL  Co.,  Jan.,  1894,  4  Am.  ElectL  Gas.  855,  theC 
cuit  Court  for  the  District  of  Minnesota  held  that  the  addressee,  thou 
the  sender  was  his  agent,  cannot  either  at  common  law  or  eqieoiillj 
statute  in  that  State  recover  for  mental  distress. 

To  summarize :  Speaking  generally,  and  without  reference  to  t 
circumstances  or  conditions  under  or  upon  which  the  several  decisio 
were  made,  mental  distress  has  been  expressly  or  impliedly  held  to  N 
proper  element  for  recovery  of  damages  in  telegraph  negligence  oa«B 
the  following  States,  to  wit :  Alabama,  Dlinois,  .Indiana,  lows,  Nor 
Carolina,  Tennessee  and  Texas;  while  damages  have  not  been  allowed : 
Dakota,  Florida,  (Georgia,  Minnesota,  Mississippi,  Missouri,  Oklahoma  ai 
the  Federal  oourtSi 
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^BSTSSN    Union   Tblegraph   Company   v.  Gbobgb   M. 

Bbiqht. 

Virginia  Supreme  Court  of  Appeals,  Sept.  10,  1894. 

(90  Va.  778.) 

VIBOINIA  TKLEGRAFH  ffTATUTE.— CONSTITUTIONAL  LAW. 

Botkm  1309,  Virginia  Code,  which  gives  the  addressee  of  a  telegram  a 
penalty  of  $100  for  failure  to  deliver  a  message  as  soon  as  practicable,  is 
not  repugnant  to  the  interstate  commerce  provision  of  the  Federal  Con- 
stitution. 

ases  of  this  series,  cited  in  opinion,  appearing  in  bold  faced  tsrpe :  Td^ 
egraph  Co.  v.  Texas,  vol.  1,  p.  873;  Ldoup  v.  Port  of  MdbUe,  vol.  2,  p.  79; 
W.  U.  Tel.  Co.  V.  Alabama  State  Board,  vol.  8,  p.  1;  Post.  Tel.  Cable  Co^ 
T.  City  Council  of  Charleston,  vol.  4,  p.  630;  W.  U.  Tel.  Co.  v.  Tyler^ 
▼6L  4»  p.  810. 

Appbal  by  defendant  below  from  judgment  of  Circuit 
!oiirt|  Franklin  county. 

The  proceeding  was  brought  by  motion,  pursuant  to  sec^ 
.on  3211  of  the  Code,  which  authorizes  such  procedure 
y  **any  person  entitled  to  recover  money  by  action  on  any 
Dntract.*' 

It  was  brought  to  recover  the  penalty  prescribed  by  sec- 
ion  1292  of  the  Code,  for  failure  to  deliver  a  telegram  as 
[>on  as  practicable. 

The  Court  on  appeal  decided  that  the  procedure  by 
lotion  was  improper  in  such  a  case.  The  omitted  por- 
lOns  of  the  opinion  relate  to  that  point. 

Robert  Stiles,  for  plaintiff  in  error. 
Anderson  &  Hairston,  for  defendant  in  error. 
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Lewis,  P.,  delivered  the  opinion  of  the  Court: 
■         ••••••         ••« 

1.  The  point  was  also  made,  and  is  repeated  in  the  peti- 
tion for  appeal,  that  section  1292  of  the  Code  is  repugnant 
to  the  commerce  clause  of  the  Constitution  of  the  United 
States.  But  the  point,  while  sufficient  to  give  this  court 
jurisdiction  of  the  case,  although  the  matter  in  controTersj 
is  less  in  amount  than  $500,  is  not  well  taken.  The  dis- 
patch in  question  was  a  private,  domestic  dispatch,  and 
therefore  not  within  the  purview  of  the  Federal  Constitu- 
tion, for  the  rule  is  well  settled,  as  declared  in  Teiegrapk 
Co.  T.  TeocaSf  105  U.  S.  460,  that  the  regulation  of  such 
dispatches  belongs  as  exclusively  to  the  State  in  which  thej 
are  transmitted  as  does  the  regulation  of  interstate  com- 
merce to  congress.  Nor  does  the  fact  that  the  defendant 
company  also  does  an  interstate  business,  and  is  therefore 
an  instrument  of  interstate  commerce,  affect  the  case. 
LeloupT.  Port  of  Mobile,  127  U.  S.  640,  647;  W.  V. 
Tel.  Co.  V.  Alabama  State  Board,  132  U.  S.  472;  PMtol 
Tel.  Cable  Co.,  v.  Charleston^  153  U.  S.  692.  In  the 
recent  case  of  Telegraph  Co.  t.  Tyler,  arUe,  p.  297,  de- 
cided since  the  present  appeal  was  taken,  it  was  held  that 
section  1292  is  valid,  even  as  applied  to  a  dispatch  sent 
from  another  State,  in  the  absence  of  any  conflicting  regu- 
lation on  the  subject  by  congress;  and  to  that  ruling,  with- 
out restating  the  reasons  upon  which  it  was  founded,  we 
adhere. 


Note.— See  index  to  this  and  previous  Yolumes,  title,  "  GonsUtatiooil 
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Western    Union    Telegraph    Company    v.    Joseph    E. 

Cook  and  L.  E.  Langley. 

U.  8.  Circuit  Court  of  Appeals,  Ninth  Circuit,  AprU  f ,  1894. 

LDflTINO  LIABILITY  FOB  UNREPEATED  TELEGRAM. 

The  question  as  to  the  validity  of  the  contract  contained  in  telegraph 
ilanks,  exempting  the  company  from  liability  beyond  the  amount  paid 
for  the  telegram  unless  the  sender  orders  and  pays  for  its  repetition,  is  one 
depending  upon  general  principles  of  law,  as  to  which  the  Federal 
courts  are  not  bound  to  follow  the  decision  of  the  highest  court  of  the 
State  where  the  cause  of  action  arose. 

MM,  to  be  against  reason  and  public  policy  to  hold  that  i^^is  permissible 
for  such  a  company  to  stipulate  for  immunity  from  liabiiiV  for  a  failure 
to  exercise  '*  great  care  and  diligence,*'  that  being  the  degree  of  care 
required  by  statute  in  California,  where  the  contract  in  the  given  case 
was  made.  Hart  v.  W.  U.  Tel.  Co.,  1  Am.  ElectL  Cas.  734,  dis- 
approved. 

Evidence  that  the  person  employed  as  operator  at  the  receiving  station 
had  had  no  experience  in  that  capacity  for  thirty  years,  not  only  fails  to 
show  the  exercise  of  great  care,  but  is  strong  evidence  of  gross  negli- 
gence on  the  part  of  the  company. 

CSaaes  of  this  series  cited  in  opinion,  appearing  in  bold  faced  tjrpe:  Bartlett 
V.  W,  U.  Tel.  Co.,  vol.  1,  p.  45;  W.  U.  Tel.  Co.  v.  Tyler,  voL  1,  p.  116; 
W.  U.  Tel.  Co.  V.  Crall,  vol.  2,  p.  675;  Td.  Co.  v.  Oriswold,  vol.  1,  p. 
829;  De  La  Orange  v.  S.  W.  Tel.  Co.,  vol.  1,  p.  59;  W.  U.  Tel.  Co.  v. 
Fontaine,  vol.  1,  p.  299;  Hart  v.  W.  U.  Tel.  Co.,  vol.  1,  p  734;  W.  U. 
Tel.  Co.  V.  BUmchard,  vol.  1,  p.  404. 

In  error  to  the  Circuit  Court  for  the  Northern  District 
of  California. 

Appeal  by  defendant  below  from  judgment  for  plaintiff 
in  action  for  damages  due  to  error  in  transmission  of  a 
telegram. 

Oeo.  H.  Fearons  and  R.  B.  Carpenter  (P.  G.  Oalpin,  of 
coun8el)i  for  plaintiff  in  error. 
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Joseph  D.  Redding  ( W.  H.  L.  Barnes,  of  coun8el)i  for  de- 
fendants in  error. 

Before  Gilbert,  Circuit  Judge,  and  Ross  and  Hakfobd, 
District  Judges. 

Ross,  District  Judge:  On  July  28, 1891,  the  defendant  in 
error  delivered  for  transmission  to  the  plaintiff  in  error, 
at  its  San  Francisco  ofBce,  the  following  telegram: 

**  C.  W.  Gammon,  Walnut  Grove :   Don't  buy  any  more  pean.   SeDing 
east  one  twenty-five.** 

The  message  was  sent  by  the  company's  main  line  to 
Sacramento,  and  from  there,  by  a  branch  wire,  to  Walnut 
Grove,    which  is  a  station  on  the   Sacramento  river,  in 
Sacramento  county.     The   message  was  promptly  trans* 
mitted  and  delivered  as  written,  except  that  the  word 
•*pears"  was  changed  to  the  word   **peaches."    For  the 
transmission  and  delivery  of  the  telegram,  the  defendants 
in  error  paid,  and  the  company   received,    25  cents;  and 
acting  upon  the  telegram,  as  delivered  to  him.  Gammon, 
who  was  an  employe  of  the  defendants  in  error  engaged  in 
buying   fruits,  continued  to  buy  pears,  to   the  amount  of 
4,968  boxes,  upon  which  the  proof  showed  defendants  in 
error  lost  $4,513.60,  for  which  they  recovered  a  verdict  in 
the  court   below,  upon  which,  with  costs,  a  judgment  was 
entered  against  the  company.    The  case  is  brought  here  by 
writ  of  error,  and  the  only  questions  presented  for  con- 
sideration relate  to  the  action  of  the  trial  court  in  giving  and 
refusing  to  give  certain  instructions  to  the  jury. 

The  evidence  showed  that  the  telegram  in  question  was 
written  by  the  defendants  in  error  upon  a  printed  form  pre- 
pared by  the  company,  which  contained  the  following  termi 
and  conditions,  among  others : 


**To  guard  against  mistakes  or  delays,  the  sender  of  a  meaa^  riwold 
order  it  repeated:  that  is.  telegraphed  back  to  the  originating  office  for  com' 
pari^iOQ.    For  this,  one-half  the  regular  rate  is  charged  in  addition.    It  ii 
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agreed  between  the  sender  of  the  following  message  and  this  company  that 

said  oompany  shall  not  be  liable  for  mistakes  or  delays  in  the  transmission 

ajid  delivery,  or  for  non-delivery,  of  any  unrepeated  message,  whether 

liappening  by  negligence  of  its  servants  or  otherwise,  beyond  the  amount 

xeceived  for  sending  the  same;  nor  for  mistakes  or  delays  in  the  transmission 

or  delivery  or  for  non-delivery,  of  any  repeated  message,  beyond  fifty 

times  the  sum  received  for  sending  the  same,  unless  specially  insured;  nor, 

in  any  case,  for  delays  arising  from  unavoidable  interruption  in  the  working 

of  its  lines,  or  for  errors  in  cipher  or  obscure  messagess.    *    *    *" 

The  court  below  instructed  the  jury: 
**If  you   further  believe   from   the   evidence   that  the 
plaintiffs,  at  the  time  of  signing  and  sending  of  said  dis- 
patch,  knew,  or  had  ample  means  of  knowing,  the  terms 
printed   on  said   dispatch,    and  agreed   to  said  terms,  and 
the  message  in  question  was  not  directed  by  the  plaintiffs 
to  be  repeated,  and  the  defendant  used  suitable   instru- 
ments and  machines,  employed  skilful   operators,  who,  in 
the  transmission  of  said  message,  used   ordinary  care  and 
diligence,  and  were  not  guilty  of  any  actual  or  wilful  negli- 
gence in  the  premises,  then  the  plaintiffs  cannot  recover 
anything  beyond   the   price   paid   for   the   message,    and 
interest  thereon.     If,  on  the  other  hand,  you  believe  from 
the  evidence  that  the  mistake  made  in  this  dispatch  was 
due  to  the  gross  negligence  of  the  defendant,  either  in  not 
providing   suitable   instruments  and  lines,  and  competent 
operators,  or  to  the  gross  negligence  of  the  operator  who 
sent  the  dispatch,  or  who   received  it   at   Walnut   Grove, 
which  shows  a  want  of  the  care  required   by  law,  and  that 
negligence   was   gross,  then    the    plaintiffs  may  have   a 
verdict  for  the  amount  of  damages   actually  sustained  by 
them — the   amount   which   I  have  already  given.     If  you 
believe   from   the  evidence   that  the  plaintiffs  have  shown 
that  they  paid   for,  and  sent   by  the  lines  of  the  defendant 
corporation,    a  message  which  was   delivered  by  the  agent 
of  the  defendant  to  the  agent  of  the  plaintiffs  at  Walnut 
GrovOi  and  which  telegram,  when  delivered,    was  not  in 
VOL.  V — 51. 
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the  words  given  to  the  defendant,  and  paid  for,  to  be  sent, 
and  if  you  further  believe  from  the  evidence  that  thereby 
the  plaintiffs  have  suffered  loss,  then  the  burden  of  proof 
is  on  the  defendant  to  show  that  it  was  not  guilty  of  wilful 
misconduct  or  gross  negligence  in  sending  and  deliTering 
said  telegram  as  it  did.  And  if  the  jury  believe  from  the 
evidence  that  the  defendant  has  not  shown  that  it  wai 
not  guilty  of  such  conduct  or  such  negligence,  in  the  trans- 
mission and  delivery  of  such  message,  then  the  jury  must 
find  a  verdict  in  favor  of  the  plaintiffs  for  the  amount  of 
the  loss  which  the  evidence  shows  the  plaintiffs  have  sus- 
tained in  the  premises." 

By  the  last  instruction  quoted,  the   jury  was  told,  in 
substance,  that  the  delivery  of  the  telegram  in  its  altered 
form   threw  the  burden   upon  the  company  of  proving 
that    the    mistake    was    not    occasioned     by    its  wilful 
misconduct  or  gross   negligence,  in  order  to  prevent  a 
recovery     by    the    then     plaintiffs    of     the     damages 
actually  sustained  by  them.     Undoubtedly,  proof  of  the 
delivery  of  the  telegram  in  a  form  different  from  that  in 
which  it  was  sent  was  prima  facie  proof  of  negligence. 
Riiienhome  v.   Telegraph  Line,  44  N.  Y.  263 ;  Baldwin  ▼. 
Telegraph  Co.,  45  N.  Y.  744;  Barilett  w.  TOegraphOh 
62  Me.  209;  Telegraph  Co.  v.  Carew,  15  Mich.  525;  Tele- 
graph Co.  w.  Tyler,  74111. 168;  Sweatlandy.  Telegraph  0$,^ 
27  Iowa,  433;  Telegraph  Co.  v.    Oilderaleve,   29  Md.  232; 
TOegraph  Co.  r.  CraU,  38   Kan.    679,    17   Pac.   Jrfe- 
graph  Co.  v.  GHswoldf  37  Ohio  St.  301 ;  Candee  v.  IVto- 
graph  Co.,  34  Wis.  471 ;  De  La  Grange  w.  Telegraph  €k^ 
25  La.  Ann.  383;  Telegraph  Co.  w.  Fontaine,  58  Ga.  433; 
Shear.  &  R.  Neg.  (4th  ed.),  sees.  542,  556;  2  Thomp.  Meg. 
pp.   841-843.     And,  but  for  the   stipulation  in  respect  to 
the  repetition  of  the  message,  proof  of  its  delivery  in  the 
altered  form  would  have  thrown  upon  the  company  the 
burden  of  showing  that  the  mistake  was  not  occasioned 
by  any  fault  or  negligence  on  its  part,  or  on  the  part  of  any 
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of  its  agents,  in  order  to  escape  responsibility  for  the 
actual  damages  caused  by  the  mistake.  But  it  is  just  as 
cleaTy  we  think,  that  if  the  stipulation  limiting  the 
responsibility  of  the  company,  unless  the  message  be 
repeated,  to  the  amount  paid  for  sending  it,  be  valid  to 
any  extent,  and  the  presumption  of  negligence  raised  by 
proof  of  the  delivery  of  the  telegram  in  its  changed  form 
be  overcome  by  proof  on  the  part  of  the  company  that  it 
exercised  the  requisite  degree  of  care  and  diligence  in  the 
transmission  and  delivery  of  the  telegram,  the  burden 
would  then  be  cast  on  the  party  seeking  to  recover  the 
actual  damages  sustained  to  prove  the  facts  upon  which 
the  company's  additional  liability  arises.  It  is  important, 
therefore,  to  inquire  as  to  the  validity  of  the  stipulation 
purporting  to  limit  the  liability  of  the  company  to  the 
amount  paid  for  sending  the  tslegram,  unless  the  sender 
directs,  and  pays  for,  its  repetition.  In  California,  it  is 
declared  by  statute  that  a  telegraph  company  is  not  a  com- 
mon carrier,  and  the  degree  of  care  and  diligence  exacted 
of  such  a  company  is  "great  care  and  diligence.''  Section 
2162  of  the  Civil  Code  of  California  provides : 

"A  carrier  of  messageB  for  reward  must  use  great  care  and  diligence  in 
the  transmission  and  delivery  of  messages.** 

And  section  2168  of  the  same  Code  is  as  follows: 

"Every  person  who  offers  to  the  public  to  carry  persons,  property,  or 
messages,  excepting  only  telegraph  messages,  is  a  common  carrier  of  what- 
ever he  thus  offers  to  carry." 

After  referring  to  these  provisions  of  the  State  statute, 
the  Supreme  Court  of  California,  in  the  case  of  Sari  ▼• 
Telegraph  Co.,  66  Cal.  579,  said : 

**If  great  care  and  diligence — which  terms,  of  course, 
include  the  employment  of  proper  instruments  and  com- 
petent operators — be  exercised  by  the  company  in  the  trans- 
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mission  and  delivery  of  a  message,  the  degree  of  c&re 
prescribed  by  the  statute  is  complied  with." 

The  court  futher  held  in  that  case  that  a  similar  stipula- 
tion to  that  involved  in  the  present  case  is  a  reasonable 
precaution  to  be  taken  by  the  company,  and  binding  upon 
all  who  assent  to  it,  so  as  to  exempt  the  company  from 
liability  beyond  the  amount  stipulated,  for  any  cause  ex* 
cept  wilful  misconduct  or  gross  negligence  on  the  part  of 
the  company,  and,  further,  that,  in  an  action  to  recover 
damages  beyond  the  amount  stipulated,  the  burden  of  proof 
is  on  the  plaintiff  to  show  such  wilful  misconduct  or  gross 
negligence. 

It  is  contended  on  the  part  of  the  plaintiff  in  error  that 
in  the  present  case  this  court  is  bound  to  follow  the  ruling 
of  the  highest  court  of  California  in  these  respects.  It  is 
declared  by  section  721  of  the  Revised  Statutes  that : 

P  *<The  laws  of  the  seyeral  States,  except  where  the  constitatioii,  tietties* 
or  statutes  of  the  United  States  otherwise  require  or  provide,  shall  be  re- 
garded as  rules  of  decision  in  trials  at  common  law  in  the  courts  of  the 
United  States  in  cases  where  thej  apply." 

This  statute  has  been   many  times  under  consideration 

by  the  Supreme  Court.     One  of  the  latest  cases  in  which 

it  was  discussed  is  Railroad  Co.  v.   Baugh,  149  U.  S.  368, 

in     which    many    of    the   earlier    cases     are     referred 

to.     The    rule  is    that  if   the    matter    in     question  be 

one  of  general   law,  unaffected   by  statute,    the  Federal 

courts,  while  leaning  towards  an  agreement  with  the  State 

courts,    must  exercise   an   independent  judgment.     If  of 

local  law,  the  decisions  of  the  highest  court  of  the  State  in 

which  the  question  arises  will  be  followed,  without  regard 

to  the  views  of  the  Federal  court.     No  one  questions  that 

this  is  so  to  the  extent  that  the  rights  of  the  parties  to  this 

suit  depend  upon  the  provisions  of  the  State  statute  cited, 

and  the  effect  to  be  attributed  to  them.      It  is  said,  how« 

ever,  for  the    defendants  in    error,   that  the   statute  of 
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California  in  no  respect  iSxes  the  measure  of  liability,  or 
where  the  burden  of  proof  rests.  It  is  true  it  is  silent  in 
respect  to  the  burden  of  proof,  but  it  does  declare  that  tele- 
graph companies  are  not  common  carriers,  and  further 
fixes  the  degree  of  care  that  they  shall  exercise  as  "great 
care  and  diligence."  This  is  obviously  the  measure  of 
their  liability  under  that  statute.  Every  telegraph  com- 
pany that  operates  within  the  limits  of  the  State  of 
California  does  so  without  the  liabilities  imposed  by  law 
upon  common  carriers,  for  the  statute  of  the  State  says,  in 
effect,  that  such  companies  shall  not  be  here  so  regarded, 
but  are  liable  for  "great  care  and  diligence"  in  the  trans- 
mission and  delivery  of  messages,  for  the  same  reason, 
namely,  because  the  State  statute  so  declares. 

The  words  "great  care  and  diligence"  the  Supreme 
Court  of  the  State  said  in  Hart  v.  Telegraph  Co,^  supra,  "of 
course,  include  the  employment  of  proper  instruments  and 
competent  operators;"  and  the  court  there  further  decided 
that,  if  great  care  and  diligence  "be  exercised  by  the  com- 
pany in  the  transmission  and  delivery  of  a  message,  the 
degree  of  care  prescribed  by  the  statute  is  complied  with." 
The  meaning  and  effect  of  that  statute,  as  declared  by  the 
highest  court  of  the  State,  is,  by  force  of  section  721  of 
the  Revised  Statutes,  and  upon  well  settled  principles, 
binding  upon  this  court ;  but  not  so  upon  points  depend- 
ing upon  general  principles  of  law,  within  which  category 
comes  the  question  as  to  the  validity  of  the  contract 
exempting  the  company  from  liability  beyond  the  amount 
paid  for  the  telegram  unless  the  sender  orders,  and  pays 
for,  its  repetition.  In  the  decisions  of  the  courts  of  the 
various  States  there  is  much  conflict  upon  that  question, 
some  holding  that  such  a  stipulation  is  without  considera- 
tion, and  also  void  because  against  public  policy;  others, 
that,  while  not  altogether  invalid,  it  ought  not  to  be  held 
to  exonerate  the  company  from  damages  caused  by  defective 
instnimentSy  or  a  want  of  skill   or  ordinary  care  on  the 
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mission   and  delivery  of  a  message,    the  degree  of  cm 
prescribed  by  the  statute  is  complied  with.*' 

The  court  futher  held  in  that  case  that  a  similar  stipnla- 
tion  to  that  involved  in  the  present  case  is  a  reasooable 
precaution  to  be  taken  by  the  company,  and  binding  upon 
all  who  assent  to  it,  so  as  to  exempt  the  company  from 
liability  beyond  the  amount  stipulated,  for  any  cause  ex- 
cept wilful  misconduct  or  gross  negligence  on  the  part  of 
the  company,  and,  further,  that,  in  an  action  to  recover 
damages  beyond  the  amount  stipulated,  the  burden  of  proof 
is  on  the  plaintiff  to  show  such  wilful  misconduct  or  grow 
negligence. 

It  is  contended  on  the  part  of  the  plaintiff  in  error  that 
in  the  present  case  this  court  is  bound  to  follow  the  ruling 
of  the  highest  court  of  California  in  these  respects.  It  is 
declared  by  section  721  of  the  Revised  Statutes  that: 

W  "The  laws  of  the  several  States,  except  where  the  constitatioii,  tnttin, 
or  statutes  of  the  United  States  otherwise  require  or  provide,  aMl  be  re- 
garded as  rules  of  decision  in  trials  at  common  law  in  the  courts  of  the 
United  States  in  cases  where  they  apply." 

This  Statute  has  been   many   times  under  consideration 
by  the  Supreme  Court.     One  of  the  latest  cases  in  which 
it  was  discussed   is  Railroad  Co.  v.   Baugh,  149  U.  S.  368, 
in     which    many    of    the   earlier    cases     are     referred 
to.     The    rule  is     that  if   the     matter    in     question  be 
one   of  general   law,  unaffected   by   statute,    the  Federal 
courts,  while  leaning  towards  an  agreement  with  the  State 
courts,    must  exercise   an   independent  judgment.     If  of 
local  law,  the  decisions  of  the  highest  court  of  the  State  in 
which  the  question  arises  will  be  followed,  without  regard 
to  the  views  of  the  Federal  court.     No  one  questions  that 
this  is  so  to  the  extent  that  the  rights  of  the  parties  to  this 
suit  depend  upon  the  provisions  of  the  State  statute  cited, 
and  the  effect  to  be  attributed  to  them.      It  is  said,  how- 
ever, for  the    defendants  in    error,    that  the   statute  of 
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California  in  no  respect  iSxes  the  measure  of  liability,  or 
where  the  burden  of  proof  rests.  It  is  true  it  is  silent  in 
respect  to  the  burden  of  proof,  but  it  does  declare  that  tele- 
graph companies  are  not  common  carriers,  and  further 
fixes  the  degree  of  care  that  they  shall  exercise  as  "great 
care  and  diligence."  This  is  obviously  the  measure  of 
their  liability  under  that  statute.  Every  telegraph  com- 
pany that  operates  within  the  limits  of  the  State  of 
California  does  so  without  the  liabilities  imposed  by  law 
upon  common  carriers,  for  the  statute  of  the  State  says,  in 
effect,  that  such  companies  shall  not  be  here  so  regarded, 
but  are  liable  for  "great  care  and  diligence"  in  the  trans- 
mission and  delivery  of  messages,  for  the  same  reason, 
namely,  because  the  State  statute  so  declares. 

The  words  "great  care  and  diligence"  the  Supreme 
Court  of  the  State  said  in  Hart  v.  Telegraph  Co,,  supra,  "of 
course,  include  the  employment  of  proper  instruments  and 
competent  operators;"  and  the  court  there  further  decided 
that,  if  great  care  and  diligence  "be  exercised  by  the  com- 
pany in  the  transmission  and  delivery  of  a  message,  the 
degree  of  care  prescribed  by  the  statute  is  complied  with." 
The  meaning  and  effect  of  that  statute,  as  declared  by  the 
highest  court  of  the  State,  is,  by  force  of  section  721  of 
the  Revised  Statutes,  and  upon  well  settled  principles, 
binding  upon  this  court;  but  not  so  upon  points  depend- 
ing upon  general  principles  of  law,  within  which  category 
comes  the  question  as  to  the  validity  of  the  contract 
exempting  the  company  from  liability  beyond  the  amount 
paid  for  the  telegram  unless  the  sender  orders,  and  pays 
for,  its  repetition.  In  the  decisions  of  the  courts  of  the 
various  States  there  is  much  conflict  upon  that  question, 
some  holding  that  such  a  stipulation  is  without  considera- 
tion, and  also  void  because  against  public  policy;  others, 
that,  while  not  altogether  invalid,  it  ought  not  to  be  held 
to  exonerate  the  company  from  damages  caused  by  defective 
instruments,  or  a  want  of  skill  or  ordinary  care  on   the 
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part  of  its  operators;  and  oth 
able  precaution,  and  binding 
aa  to  exempt  the  company  fro 
■tipulated  for  any  cause  ezce 
negligence  on  the  part  of  the 
will  be  found  referred  to  in  Hi 
in  notes  to  the  cases  of  White 
718,  and  TO^graph  Co.  r.  X 
Ab  respects  the  question  of 
the  Supreme  Court  of  Calif< 
"it  is  enough  to  say  that,  if 
can  be  made,  it  is  a  part  of  t 
by  the  same  consideration  tha 
transmission  of  the  messag 
extent  that  such  a  stipulai 
public  policy,  there  is,  as  ha: 
the  decisions  of  the  courts  < 
that  has  come  under  our  obsi 
of  a  telegraph  company  to 
its  liability  is  without  limit; 
mature  consideration,  that  it 
public  policy  to  bold  that  it 
pany  to  stipulate  for  immuni 
to  exercise  the  care  and  dili^ 
which  it  operates  declares  it 
in  the  present  case,  "great  cs 
on  the  part  of  the  plaintiff  ii 
of  care  and  diligence  would  rt 
sustained  by  the  sender,  not' 
in  question.  There  is  certa 
sound  reason,  in  requiring : 
cise  great  care  and  diligence 
lirery  of  messages  which  it  coi 
and  for  which  it  is  paid.  At 
the  employment  is  so  pecuH 
extraordinary,  that  it  is  not  i 
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fitipulationsy  to  the  extent  of  limiting  the  liability  of  the 
company  for  losses  not  occasioned  by  its  want  of  the  care 
and  diligence  exacted  by  the  law  under  which  it  operates. 
If  these  views  be  correct — and  we  are  of  opinion  that 
they  embody  the  true  logic  and  sense  of  the  question — ^it 
is  quite  manifest  that  the  instructions  given  to  the  jury  by 
the  trial  court  were  more  favorable  to  the  plaintiflF  in  error 
than  they  should  have  been,  and  hence  it  has  no  good 
ground  of  complaint;  for  the  court  first  instructed  the 
jury,  in  substance,  that  if  the  company  used  suitable 
instruments,  and  employed  skilful  operators,  who,  in  the 
transmission  of  the  message,  used  ordinary  care  and  dili- 
gence, and  were  not  guilty  of  any  actual  or  wilful  negli- 
gence, the  plaintiffs  could  not  recover  anything  beyond  the 
price  paid  for  the  message,  and  interest  thereon. 

Next,  and  on  the  other  hand,  if  the  mistake  was  due  to 
the  gross  negligence  of  the  company,  "either  in  not  pro- 
viding suitable  instruments  and  lines,  and  competent 
operators,  or  to  the  gross  negligence  of  the  operator  who 
sent  the  dispatch  or  who  received  it  at  Walnut  Grove, 
which  shows  a  want  of  the  care  required  by  law,  and  that 
the  negligence  was  gross, ''  the  plaintiflFs  may  recover  the 
actual  damages  sustained  by  them.  And  then,  that  the 
delivery  of  the  telegram,  in  its  altered  form,  threw  the 
burden  of  proof  on  the  company  to  show  that  it  was  not 
guilty  of  wilful  misconduct  or  gross  negligence  in  sending 
and  delivering  it,  in  order  to  exonerate  it  from  the  damages 
actually  sustained  by  the  plaintiffs.  Proof  of  the  delivery 
of  the  telegram  in  its  altered  form  threw  upon  the  company 
the  burden  of  showing  that  it  had  exercised  the  degree  of 
care  and  diligence  required  of  it  by  the  law  under  which  it 
was  operating;  that  is  to  say,  great  care  and  diligence. 
The  instruction  regarding  the  burden  of  proof  was,  there- 
fore, more  favorable  to  the  company  than  it  should  have 
been.  And,  by  the  first  and  second  instructions  referred 
to,  the  jury  was  told  that  a  less  degree  of  care  and  dili- 
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gence  than  is  required  of  the  company  by  the  law  under 
which  it  operated  would  relieve  it  of  the  liability  for  the 
damages  actually  sustained  by  the  plaintiffs.  Of  this,  also, 
the  company  has  no  just  cause  of  complaint.  It  also 
results  from  what  has  been  said  that  the  court  below  did 
not  err  in  refusing  to  instruct  the  jury  to  return  a  verdict 
for  the  plaintiff  for  the  sum  of  25  cents,  with  interest 
thereon  from  the  date  of  its  payment  to  the  company  by 
the  plaintiffs.  The  complaint  alleged  that  the  damages 
suffered  by  the  plaintiffs  occurred  **through  the  error  and 
gross  negligence"  of  the  defendant  company.  The  latter 
denied,  by  its  answer,  any  negligence  on  its  part, 
and  averred  that  it  used  great  care  and  diligence  in  the 
transmission  of  the  message,  and  that  the  mistake  was  not 
caused  by  the  incapacity  or  negligence  of  any  of  its 
operators  or  agents,  but  in  some  way  or  manner  uDknown 
to  the  company. 

The  evidence  strongly  tended  to  show,  not  only  that  the 
company  did  not  use  great  care  in  the  transmission  of  the 
message,  but  was  grossly  negligent,  in   that  it  had  not  a 
competent  operator  at  Walnut  Grove — the  place  to  whicb 
the  telegram  in  question  was  sent.     Its  agent  there  was  ^ 
Mr.  Brown;  he   was  a  merchant   and   rancher,    but  wh^ 
knew  nothing  about  telegraphy,   and   who   could   neithe:^ 
send  nor  receive  a  message.     Into  his  store  the   wires  o^ 
the  company  were  carried,  and   there   was  its  oflSce.    la 
Brown's  employ,  as  clerk  and  general  utility  man,  was  a 
Mr.  Barrett,  who,  30  years  before,  had  been  employed  by 
a  telegraph   company  operating  lines  between  Boston  and 
Halifax.     To  this  man  the  duties  of  telegraph  operator  at 
Walnut  Grove  were  deputed  by  Brown,  with  the  consent 
of  the  defendant  company.     Between  tfte  time  of  Barrett's 
employment  in   Massachusetts,    and  his   undertaking  the 
duties  of  operator  at  Walnut  Grove,  he  had  no  experience 
in,  or  connection  with,  the  business  of  telegraphy.    Barrett 
was  a  witness  on  the  trial,  and  when  asked  by  counsel  for 
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the  company  the  question,  *'How  long  have  you  been 
engaged  in  the  telegraph  business?"  answered,  "It  covers 
a  space  of  36  years.''  On  cross-examination  this  witness 
admitted  that  he  had  had  no  connection  with  the  business 
of  telegraphy  for  more  than  30  years,  at  the  time  he  was 
employed  as  operator  at  Walnut  Grove,  and  that  his  former 
connection  with  that  business  covered  a  period  of  about 
three  years,  during  which  time  he  was  employed  in  some 
capacity,  not  stated,  on  a  line  between  Boston  and 
Halifax.  The  evidence  of  the  employment  of  such  a  man 
to  transmit  messages  intrusted  to  a  telegraph  company  not 
only  fails  to  show  the  exercise  of  great  care,  but  is  strong 
evidence  of  gross  nelgigence,    on  its  part. 

We   discover  no  error  in  the  record  prejudicial  to   the 
plaintiff  in  error,  and  the  judgment  is  accordingly  affirmed. 


Pbakk    J.    Primrose    v.    Western    Union    Telegraph 

Company. 

United  States  Supreme  Court,  May  i6,  1894, 

(164  U.  8.  1.) 
Unbepkated  message.— Ciphbb  dispatch. 

l^Thile  telegraph  companies  resemble  common  carriers  in  that  they  are 
instruments  of  commerce,  and  in  that  they  exercise  a  public  employ- 
ment and  are  therefore  bound  to  serve  all  customers  alike,  without  dis- 
crimination, still  they  are  not  in  fact  common  carriers  or  subject  to  the 
same  liabilities. 

"While  they  cannot  contract  for  exemption  from  the  consequences  of  their 
own  negligence,  they  may  by  contract,  or  by  rules  and  regulations 
made  known  to  their  patrons,  limit  their  liability  to  a  reasonable  extent. 

TJnrepeated  message  condition  in  telegraph  blanks  held  yalid  and  binding.' 

Per  error  in  transmission  of  a  cipher  dispatch,,  the  contents  of  which  are 
not  made  known  to  the  operator  or  to  the  company,  only  the  sum  paid 
for  transmission  can  be  recovered. 
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Cues  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  Jam 
T.  W,  U.  TeL  Co,,  voL  1,  p.  Wl;  Td.  Co.  v.  Toku,  toL  1,  p.  TO; 
W,  U.  Td.  Co.  V.  HM,  vol.  t,  p.  868;  Possmore  v.  W,  U.  2W.  Co.,  ▼oLl, 
p.  1^8;  W.  U.  Td  Co.  v.  Stevenmm,  voL  8,  p.  764;  Kiley  t.  W.  U.Td.Ok, 
Tol.  2,  p.  650;  Redpath  v.  TF.  C7.  2W.  Co.,  vol.  1,  p  40;  Orinndl  ▼.  IT.  U. 
Td  Co.,  vol.  1,  p.  70;  Clement  v.  ?r.  U.  Td.  Co.^  vol.  1.  p.  671;  Harm  ▼. 
IF.  U.  Td.  Co.,  vol.  1,  p.  87;  De  la  Orange  v.  iS.  TT.  Td.  Ot>.,  voLl,p^ 80; 
BatHett  V.  TT.  U.  Td.  Co.,  vol.  1,  p.  46;  Candee  v.  IF.  U.  TO. Cb.ToLl, 
p.  W:  Hibbard  v.  TT.  17.  7W.  Co.  vol.  1,  p.  62;  Dd.  <Sb  AU.  Td^pk.  Co.  ▼. 
Pbrt.  Td.  Co., -vol.  4,  p.  570;  Turner  y.  Hawkeye  Td.  Co.,  voL  1, p. 206;  IT. 
U.  Td.  Co.  V.  Meek,  vol.  1,  p.  188;  W.  U.  Td.  Co.  v.  FenUm,  voL  l,p.ll»; 
W.  U.  Td.  Co.  V.  Tyler,  voL  1,  p.  115;  Tyler  v.  W.  U.  Td  Co.,  voL  1,  p^ 
829;  Ayer  v,  TT.  U:  Td.  Co.,  vol.  2,  p.  801;  Td.  Co.  v.  GriswdUL,  voL  l.pi 
829;  IF.  C7.  Td.  Co.  v.  Cratt,  vol.  2,  p.  575;  W.  U.  Td.  Co.  v.  Howdl,^ 
2,  p.  581;  Postal  Td.  Co.,  v.  Lathrop,  vol.  8,  p.  680;  Beaupre  v.  Aie.  <l^ 
Atl  Td.  Co..  voi.  1,  p.  141;  Mackay  v.  IF.  U.  TeL  Co.,  vol.  1,  p.  W; 
i>aniel  v.  IF.  U.  Td.  Co.,  vol.  1,  p.  650;  Cannon  v.  TF.  U.  Td.  Co.,  jiA. 
2.  p.  6»9;  TF.  U.  Td.  Co.  v.  TFa«or»,  vol.  4,  p.  664;  W.  U.  Td.  Co.  ▼. 
Martin,  voL  1,  p.  378. 

Statement  of  the  case  by  Mr.  Justice  Gray:  This  was 
an  action  on  the  case,  brought  January  25,  1888,  by  Frank 
J.  Primrose,  a  citizen  of  Pennsylvania,  against  the 
Western  Union  Telegraph  Company,  a  corporation  of  New 
York,  to  recover  damages  for  a  negligent  mistake  of  the 
defendant's  agents  in  transmitting  a  telegraphic  message 
from  the  plaintiff  at  Philadelphia  to  his  agent  at  Waukeney^ 
in  the  State  of  Kansas. 

The  defendant  pleaded:  1st,  not  guilty;  2nd,  that  the 
message  was  an  unrepeated  message,  and  was  also  a 
cipher  and  obscure  message,  and  therefore  by  the  contract 
between  the  parties  under  which  the  message  was  sent, 
the  defendant  was  not  liable  for  the  mistake.  At  the  trial, 
the  following  facts  were  proved  and  admitted: 

On  June  16,  1887,  the  plaintiff  wrote  and  delivered  to 
the  defendants  at  Philadelphia,  for  transmission  to  his 
agent,  William  B.  Toland,  at  Ellis,  in  the  State  of  Kansas, 
a  message  upon  one  of  the  defendant's  printed  blanks,  the 
words  printed  below  in  italics  being  the  words  written 
therein  by  the  plaintiff,  to  wit: 
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'•THE  WESTERN  UNION  TELEGRAPH  COMPANY. 
*1ta08.  T.  EcKKRT,  General  Manager.  Nobvin  Green,  President. 


(• 


Receiver's  No. 


TimeFUed. 
13 


Check. 


'•Send  the  following  message  subject  to  the  terms  on  )      j^^^  1^  ^<^^ 
the  back  hereof,  which  are  hereby  agreed  to.        f  '        ' 

"To  Wm.  B.  Toland,  Ellis,  Kansas. 

^^Degpot  am  exceedingly  busy  bay  aU  kinds  quo  perhaps  bracken  half  of 
it  uUnce  moment  promptly  of  purchases, 

<*FRANK  J.  PRIMROSE. 

''  fl^Read  the  notice  and  agreement  on  back  of  this  blank.^B  ** 

Upon  the  back  of  the  message  was  the  following  printed 
matter : 

'<  ALL  MESSAGES  TAKEN  BY  THIS  COMPANY  ARE  SUBJECT  TO 

THE  FOLLOWING  TERMS : 

"To  guard  against  mistakes  or  delays,  the  sender  of  a  message  should 
Ofder  it  repeated;  that  is,  telegraphed  back  to  the  originating  office 
for  comparison.  For  this  one-half  the  regular  rate  is  charged  in 
addition.  It  is  agreed  between  the  sender  of  the  following 
menage  and  this  company  that  said  company  shall  not  be  liable 
for  mistakes  or  delays  in  the  transmission  or  dellTery,  or  for  non** 
delivery,  of  any  unrepeated  message,  whether  happening  by  negli<» 
genoe  of  its  servants  or  otherwise,  beyond  the  amount  received  for 
sending  the  same;  nor  for  mistakes  or  delays  in  the  transmission  or 
delivery,  or  for  non-delivery  of  any  repeated  message  beyond  fifty  time^ 
the  sum  received  for  sending  the  same  unless  specially  insured;  nor  in  any 
ease  for  delays  arising  from  unavoidable  interruption  in  the  working  of 
its  lines,  or  for  errors  in  cipher  or  obscure  messages.  And  this  company 
is  hereby  made  the  agent  of  the  sender,  without  liability,  to  forward  any 
message  over  the  lines  of  any  other  company  when  necessary  to  reach  its 
destination. 

"Correctness  in  the  transmission  of  a  message  to  any  point  on  the  lines 
of  this  company  can  be  insured  by  contract  in  writing,  stating  agreed 
amount  of  risk,  and  payment  of  premium  thereon  at  the  following  rates» 
in  addition  to  the  usual  charge  for  repeated  messages,  viz.:  one  per  cent, 
for  any  distance  not  exceeding  1,000  miles,  and  two  per  cent,  for  any 
greater  distance.  No  employe  of  the  company  is  authorized  to  vary  the 
foregoing. 

''No  responsibility  regarding  messages  attaches  to  this  company  until 
the  same  are  presented  and  accepted  at  one  of  its  transmitting  offices; 
and  if  a  message  is  sent  to  such  office  by  one  of  the  company's  messengers^ 
.  he  acts  for  that  purpose  as  the  agent  of  the  sender. 
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* 'Messages  wil)  be  delivered  free  witliin  the  established  free  deliToj 
limits  of  the  terminal  office.  For  delivery  at  a  greater  distance,  a  special 
oharge  will  be  made  to  cover  the  cost  of  such  delivery. 

'*The  company  will  not  be  liable  for  damages  or  statutory  penaltieim 
«ny  case  where  the  claim  is  not  presented  in  writing  within  sixty  daji 
after  the  message  is  filed  with  the  company  for  transmission. 
••THOS.  T.  ECKERT,  Genl  Manager.        NORVIN  GREEN,  President' 

On  the  evening  of  the  same  day,  an  agent  of  the  defend- 
ant delivered  to  Toland,  at  Waukenej,  upon  a  blank  of  the 
defendant  company,  the  message  in  this  form^  the  written 
words  being  printed  below  in  italics. 

"THE  WESTERN  UNION  TELEGRAPH  COMPANY. 

"This  company  transmits  and  dbliyers  messages  only  on  conditioM 
limiting  its  liability,  which  have  been  assented  to  by  the  sender  of  tiie 
following  message. 

"Errors  can  be  guarded  against  only  by  repeating  a  message  back  to  tiM 
vending  station  for  comparison,  and  the  company  wiU  not  hold  iftielf 
liable  for  errors  or  delays  in  transmission  or  delivery  of  unbkpbatbd  mb- 
6AOES,  beyond  the  amount  of  tolls  paid  thereon,  nor  in  any  case  where  the 
claim  is  not  presented  in  writing  within  sixty  days  after  sending  the 
message. 

"This  is  an  unbrpratrd  hbssaoe,  and  is  delivered  by  request  of  the 
sender  under  the  conditions  named  above. 
«*Tho8.  T.  Eckert,  General  Manager.  NoRvm  Grken.  Pwodent. 


Check 
CoUeet  S  extra  irordi. 


"Received at  oK. p.m.  June  16, 1887. 

"Dated  Philadelphia,  16.  Fonoarded  from  EUu. 

"To  W.  B,  Toland,  Waukeney,  Kansas. 

'* Destroy  am  exceedingly  busy  buy  aU  kinds  quo  perhaps  brackm  hd] 
of  it  mince  moment  promptly  of  purchase, 

"FRANK  J.  PRIMROSE." 

The  difference  between  the  message  as  sent  and  as  deli- 
vered is  shown  beloi*',  where  so  much  of  the  message  sent 
as  was  omitted  in  that  delivered  is  in  brackets,  and  the 
words  substituted  in  the  message  delivered  are  in  itaUcs. 

** [Despot]  destroy  am  exceedingly  busy  [bay]  buy  all 
kinds  quo  perhaps  bracken  half  of  it  mince  moment 
promptly  of  purchase  [s]." 
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By  the  private  cipher  code  made  and  used  by  the  plaint* 
and  Tolandy  the  meaning  of  these  words  was  as  follows : 

"Yours  of  the  [fifteenth]  seventeenth  recieved;  am  exceed- 
ingly busy;  [I  have  bought]  buy  all  kinds,  five  hundred 
thousand  pounds;  perhaps  we  have  sold  half  of  it;  wire 
when  you  do  anything  send  samples  immediately,  promptly 
of  [purchases]  purc/ia^e/* 

The  plaintiff  testified  that  on  June  16,  1887,  he  wrote 
the  message  in  his  own  office  on  one  of  a  bunch  or  book  of 
the  defendant's  blanks  which  he  kept  at  hand,  and  sent  it 
to  the  defendant's  office  at  Philadelphia;  that  he  had  a 
running  account  with  the  defendant's  agent  there,  which 
he  settled  monthly,  amounting  to  $180  for  that  months 
that  he  did  not  then  read,  and  did  not  remember  that  he 
had  ever  before  read,  the  printed  matter  on  the  back  of  the 
blanks;  and  that  he  paid  the  usual  rate  of  $1.16  for  this 
message,  and  did  not  pay  for  a  repetition  or  insurance 
of  it. 

He  also  testified  that  he  then  was,  and  for  many  yeara 
had  been,  engaged  in  the  business  of  buying  and  selling 
wool  all  over  the  country,  and  had  employed  Toland  as 
his  agent  in  that  business,  and  early  in  June,  1887,  sent 
him  out  to  Kansas  and  Colorado  with  instructions  to  buy 
60,000  pounds,  and  then  to  await  orders  from  him  before 
buying  more;  that,  before  June  12,  Toland  bought  60,000 
pounds,  and  then  stopped  buying;  and  that  he  had  sent 
many  telegraphic  messages  to  Toland  during  that  month 
and  previously,  using  the  same  code. 

The  defendant's  agent  at  Philadelphia,  called  as  a 
witness  for  the  plaintiff,  testified  that  he  sent  this  messa<^e 
for  the  plaintiff,  and  knew  that  he  was  a  dealer  in  wool, 
and  that  Toland  was  with  him,  but  in  what  capacity  he 
did  not  know;  that  he  had  frequently  sent  messages  for 
him,  and  considered  him  one  of  his  best  customers  during 
the  wool  season ;  that  telegraphic  messages  by  the  present 
system  were  sent  and  received  by  sound,  and  were  all  dots 
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and  dashes;  that  **b''  was  a  dash  and  three  dots,  and"y'' 
was  two  dots,  a  space  and  then  two  dots ;  and  that  the 
diflference  between  '*a''  and  **u'*  was  one  dot,  **a"  being 
a  dot  and  a  dash,  and  ''u"  two  dots  and  a  dash,  and  the 
pause  upon  the  last  touch  of  the  ''u;''  that  an  experienced 
telegraph  operator,  if  the  words  were  properly  rapped  out 
and  he  was  paying  proper  attention,  could  not  well  mistake 
the  one  for  the  other,  but  might  be  misled  if  he  was  not 
careful ;  and  that  it  was  very  likely  that  another  dot  could 
be  put  in  if  there  was  any  interruption  in  the  wire.  He 
further  testified  that  there  was  a  great  difference  between 
the  words  ^'despot"  and  ^Mestroy'  in  telegraphic  symbols; 
and  that  the  letter  *S''  was  made  by  three  dots,  so  that,  if 
an  operator  received  the  word  ''purchases  "  over  the  wiree, 
and  wrote  down  ''purchase, "he  omitted  three  dots  from  the 
end  of  the  word. 

The  plaintiff  introduced  depositions,  taken  in  September, 
1888,  of  one  Stevens  and  one  Smith,  who  were  respect- 
ively telegraph  operators  of  the  defendant  at  Brookrille 
and  at  Ellis  in  the  State  of  Kansas,  on  June  16,  1887. 

Stevens  testified  that  Brookville  was  a  relay  station  of  the 
company,  at  which  messages  from  the  east  were  repeated 
westward ;     that  on  that  day  one    Tindall,   his    fellow 
operator  in  the  Brookville  office,  handed  him  a  copy,  in 
Tindairs  handwriting,   of  the  message  in   question  (an 
impression  copy  of  which  he  identified  and  annexed  to  his 
deposition),    containing  the  words  "despot**  and  "bay," 
and  he  immediately  transmitted  it  word  for  word  to  Ellis; 
that  the  equipment  of  the  office  at    Brookville  was  in 
every  respect  good  and  sufficient,    and  that  he   had  no 
recollection  of  the  wires  between  it  and  Ellis  having  been 
in  other  than  good  condition  on  that  day. 

Smith  testified  that  on  that  day  he  received  the  messi^ 
at  Ellis  from  Brookville,  and  immediately  wrote  it  down 
word  for  word,  just  as  received  (and  identified  and  annexed 
to  his  deposition  an  impression  copy  of  what  he  then 
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wrote  down),  containiDg  the  words  "destroy"  and  "buy/* 
and  transmitted  it,  exactly  as  he  received  it,  to  Waukeney, 
to  which  Toland  had  directed  any  messages  for  him  to  be 
forwarded ;  and  that  the  office  at  Ellis  was  well  and  suffi- 
ciently equipped  for  its  work,  but  he  could  not  recall  what 
was  the  condition  of  the  wires  between  it  and  Brookville. 

The  plaintiff  also  introduced  evidence  tending  to  show 
that  June  16,  1887,  was  a  bright  and  beautiful  day  at  Ellis 
and  Waukeney ;  that  Toland,  upon  receiving  the  message 
at  Waukeney,  made  purchases  of  about  300,000  pounds  of 
wool ;  and  that  the  plaintiff,  in  settling  with  the  sellers 
thereof,  suffered  a  loss  of  upwards  of  $20,000. 

The  Circuit  Court,  following  WhiU  v.  Western  Union  Td. 
Co.,  6  McCrary,  103,  and  Jofies  w.  Western  Union  TeU 
€}o.,  18  Fed.  Rep.  717,  ruled  that  there  was  no  evidence  of 
gross  negligence  on  the  part  of  the  defendant,  and  that,  as 
the  message  had  not  been  repeated,  the  plaintiff,  by  the 
terms  printed  upon  the  back  of  the  message,  and  referred 
to  above  his  signature  on  its  face,  could  not  recover  more 
than  the  sum  of  $1.16,  which  he  had  paid  for  sending  it. 
The  plaintiff  not  claiming  that  sum,  the  court  directed  a 
verdict  for  the  defendant,  and  rendered  judgment  thereon. 
The  plaintiff  tendered  a  bill  of  exceptions,  and  sued  out 
this  writ  of  error. 

Joseph  de  F.  Junhin  (with  whom  was  Oeorge  Junhin  on 
the  brief),  for  plaintiff  in  error. 

Silas  W.  Pettitt  and  John  H.  Dillon,  for  defendant  in 
error.  Oeorge  H,  Fearons  and  Rush  Taggart  were  on  their 
brief. 

Justice  Gbay,  after  stating  the  case,  delivered  the  opinion 
of  the  court. 

This  was  an  action  by  the  sender  of  a  telegraphic  mes- 
sage against  the  telegraph  company  to  recover  damages  for 
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a  mistake  in  the  transmission  of  the  message,  which  was  in 
cipher,  intelligible  only  to  the  sender  and  to  his  own  agent 
to  whom  it  was  addressed.  The  plaintiff  paid  the  usual 
rate  for  this  message,  and  did  not  pay  for  a  repeation 
or  insurance  of  it. 
The  blank  form  of  message,  which  the  plaintiff  filled  up 

and  signed,  and  which  was  such  as  he  had  constantly  used, 
had  upon  its  face,  immediately  above  the  place  for  writing 
the  message,  the  printed  words,  '^Send  the  following  mes- 
sage subject  to  the  terms  on  back  hereof,  which  are  hereby 
agreed  to;"  and,  just  below  the  place  for  his  signature,  this 
line: 
'^IPiP^Read  the  notice  and  agreement  on  back  of  this 

blank.^jpgr'' 

Upon  the  back  of  the  blank  were  conspicuously  printed 
the  words  ,  *'A11  messages  taken  by  this  company  are  sub- 
ject to  the  following  terms,*'  which  contained  the  follow- 
ing conditions  or  restrictions  of  the  liability  of  the  com- 
pany:    *'[lst.]  To  guard  against  mistakes  or  delays,  the 
sender  of  a  message   should  ordered   it    repeated;  that 
is,  telegraphed  back  to  the  original  office  for  comparison. 
For  this,  one-half  the  regular  rate  is  charged  in  addition. 
It  is  agreed  between  the  sender  of  the  following  message 
and  this  company,  that  said  company  shall  not  be  liable 
for  mistakes  or  delays  in  the   transmission  or  delivery,  or 
for  non-dolivery,  of  any  unrepeated  message,   whether 
happening  by  negligence  of  its  servants   or    otherwise, 
beyond  the  amount  received  for  sending  the  same; 

**[2nd,]  Nor  for  mistakes  or  delays  in  the  transmission 
or  delivery,  or  for  non-delivery  of  any  repeated  mes- 
sage, beyond  fifty  times  the  sum  received  for  sending  tho 
same,  unless  specially  insured; 

'*[3rd.]  Nor  in  any  case  for  delays  arising  from  unavoid- 
able interruption  in  the  working  of  its  lines,  or  for  errors 
in  cipher  or  obscure  messages." 

After  stating  the  rates  at  which  correctness  in  the  trans- 
mission of  a  message  may  be  insured,  it  is  provided  thac» 
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•*no  employe  of  the  company  is  authorized  to  vary  the  fore- 
going.*' 

•*f4th.]  The  company  will  not  be  liable  for  damages  or 
statutory  penalties  in  any  case  where  the  claim  is  not  pre- 
sented in  writing  within  sixty  days  after  the  message  is 
filed  with  the  company  for  transmission.'* 

The  conditions  or  restrictions,  the  reasonableness  and 
validity  of  which  are  directly  involved  in  this  case,  are 
that  part  of  the  first,  by  which  the  company  is  not  liable 
for  mistakes  in  the  transmission  or  delivery  of  any  mes- 
sage, beyond  the  sum  received  for  sending  it,  unless  the 
sender  orders  it  to  be  repeated  by  being  telegraphed  back 
to  the  originating  oflice  for  comparison,  and  pays  half 
that  sum  in  addition;  and  that  part  of  the  third,  by  which 
the  company  is  not  to  be  liable  at  all  for  errors  in  cipher 
or  obscure  messages. 

Telegraph  companies  resemble  railroad  companies  and 
other  common  carriers,  in  that  they  are  instruments  of 
commerce,  and  in  that  they  exercise  a  public  employment, 
and  are,  therefore,  bound  to  serve  all  customers  alike, 
without  discrimination.  They  have,  doubtless,  a  duty  to 
the  public,  to  receive,  to  the  extent  of  their  capacity,  all 
messages  clearly  and  intelligibly  written,  and  to  transmit 
them  upon  reasonable  terms.  But  they  are  not  common 
carriers ;  their  duties  are  different,  and  are  performed  in 
different  ways;  and  they  are  not  subject  to  the  same  liabil- 
ities. Express  Co.  v.  Caldwell,  21  Wall.  264,  269,  270; 
Telegraph  Co.  w.  Texas^  105  U.  S.  460,  464. 

The  rule  of  the  common  law,  by  which  common  carriers 
of  goods  are  held  liable  for  loss  or  injury  by  any  cause 
whatever,  except  the  act  of  God,  or  of  public  enemies, 
does  not  extend  even  to  warehousemen  or  wharfingers,  or 
to  any  other  class  of  bailees,  except  innkeepers,  who,  like 
carriers,  have  peculiar  opportunities  for  embezzling  the 
goods  or  for  collusion  with  thieves.  The  carrier  has  the 
VOL.  V— 62. 
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actual  and  manual  possession  of  the  goods ;  the  identity  ot 
the  goods  which  he  receives  with  those  which  he  deliyen 
can  hardly  be  mistaken;  their  value  can  be  easily  esti- 
mated and  maybe  ascertained  by  inquiry  of  the  consignor, 
and  the  carrier's  compensation  fixed  accordingly;  and  his 
liability  in  damages  is  measured  by  the  value  of  the  goods. 

But  telegraph  companies  are  not  bailees,  in  any  sense. 
They  are  entrusted  with  nothing  but  an  order  or  mes- 
sage, which  is  not  to  be  carried  in  the  form  or  characters 
in  which  it  is  received,  but  is  to  be  translated  and  trans- 
mitted through  different  symbols  by  means  of  electri- 
city, and  is  peculiarly  liable  to  mistakes.  The  message 
cannot  be  the  subject  of  embezzlement;  it  is  of  no  intrinsic 
value;  its  importance  cannot  be  estimated,  except  by  the 
sender,  and  often  cannot  be  disclosed  by  him  withoat 
danger  of  defeating  his  purpose;  it  may  be  wholly  value- 
less if  not  forwarded  immediately;  and  the  measure  oi 
damages,  for  a  failure  to  transmit  or  deliver  it,  has  no 
relation  to  any  value  of  the  message  itself,  except  as  such 
value  may  be  disclosed  by  the  message,  or  be  agreed 
between  the  sender  and  the  company. 

As  said  by  Mr.  Justice  Strong,  speaking  for  this  court  in 
Express  Co.  v.  Caldwell,  above  cited:  *' Like  common 
carriers,  they  cannot  contract  with  their  employers  for 
exemption  from  liability  for  the  consequences  of  their  own 
negligence.  But  they  may  by  such  contracts,  or  by  their 
rules  and  regulations  brought  to  the  knowledge  of  their 
employers,  limit  the  measure  of  their  responsibility  to  a 
reasonable  extent.  Whether  their  rules  are  reasonable  or 
unreasonable  must  be  determined  with  reference  to  public 
policy,  precisely  as  in  the  case  of  a  carrier." 

Bv  the  settled  law  of  this  court,  common  carriers  ol 
goods  or  passengers  cannot,  by  any  contract  with  their 
customers,  wholly  exempt  themselves  from  liability  for 
damages  caused  by  the  negligence  of  themselves  or  their 
servants.     Bailroad  Co.  v.  Lockwood,  17  Wall.  357;  Livtr- 
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pool  Steam  Co.  v.  Phcmiz  Ins.  Co.,  129  U.  S.  397,  442,  and 
cases  cited. 

But  even  a  common  carrier  of  goods  may,  by  special 
contract  with  the  owner,  restrict  the  sum  for  which  he 
may  be  liable,  even  in  case  of  a  loss  by  the  carrier's  negli- 
gence :  and  this  upon  the  distinct  ground,  as  stated  by  Mr. 
Justice  Blatchford,  speaking  for  the  whole  court,  that 
'*f?here  a  contract  of  the  kind,  signed  by  the  shipper,  is 
fairly  made,  agreeing  on  the  valuation  of  the  property 
carried,  with  the  rate  of  freight  based  on  the  condition  that 
the  carrier  assumes  liability  only  to  the  extent  of  the 
agreed  valuation,  even  in  case  of  loss  or  damage  by  the 
negligence  of  the  carrier,  the  contract  will  be  upheld  as  a 
proper  and  lawful  mode  of  securing  a  due  proportion 
between  the  amount  for  which  the  carrier  may  be  respon- 
sible and  the  freight  he  receives,  and  of  protecting  himself 
against  extravagant  and  fanciful  valuations."  Hart  v. 
Pennsylvania  Railroad,  112  U.  S.  331,  343. 

By  the  regulation  now  in  question,  the  telegraph  com- 
pany has  not  undertaken  to  wholly  exempt  itself  from 
liability  for  negligence;  but  only  to  require  the  sender  of 
the  message  to  have  it  repeated,  and  to  pay  half  as  much 
again  as  the  usual  price,  in  order  to  hold  the  company 
liable  for  mistakes  or  delays  in  transmitting  or  delivering, 
or  for  not  delivering  a  message,  whether  happening  by 
negligence  of  its  servants  or  otherwise. 

In  Western  Union  Tel.  Co.  w.  Hall,  124  U.  S.  444, 453, 
the  ©flfect  of  such  a  regulation  was  presented  by  the  certifi- 
cate of  the  Circuit  Court,  but  was  not  passed  upon  by  this 
court,  because  it  was  of  opinion  that  upon  the  facts  of  the 
case  the  damages  claimed  were  too  uncertain  and  remote. 

But  the  reasonableness  and  validity  of  such  regulations 
have  been  upheld  in  Mac  Andrew  y.  Electric  Tel.  Co.,  17  C.  B. 
3,  and  in  Baxter  v.  Dominion  Tel.  Co.,  37  Upper  Canada  Q. 
B.  470,  as  well  as  by  the  great  preponderance  of  authority 
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in  this  country.     Only  a  few  of  tho  principal  cases  need  be 
cited. 

In  the  earliest  American  case,  decided  by  the  Court  ot 
Appeals  of  Kentucky,  the  reasons  for  upholding  the  validity 
of  a  regulation  very  like  that  now  in  question  were  thus 
stated:  **The  public  are  admonished  by  the  notice,  thatio 
order  to  guard  against  mistakes  in  the  transmission  of 
messages,  every  message  of  importance  ought  to  be 
repeated.  A  person  desiring  to  send  a  message  is  tbas 
apprised  that  there  may  be  a  mistake  in  its  transmission, 
to  guard  against  which  it  is  necessary  that  it  should  be 
repeated.  He  is  also  notified  that  if  a  mistake  occur  the 
company  will  not  be  responsible  for  it  unless  the  message 
be  repeated.  There  is  nothing  unreasonable  in  this  condi- 
tion. It  gives  the  party  sending  the  message  the  option  to 
send  it  in  such  a  manner  as  to  hold  the  company  respon- 
sible, or  to  send  it  for  a  less  price  at  its  own  risk.  If  the 
message  be  unimportant,  he  may  be  willing  to  risk  it  with- 
out paying  the  additional  charge.  But  if  it  be  important 
and  he  wishes  to  have  it  sent  correctly,  he  ought  to  be 
willing  to  pay  the  cost  of  repeating  the  message.  This 
regulation,  considering  the  accidents  to  which  the  business 
is  liable,  is  obviously  just  and  reasonable.  It  does  not 
exempt  the  company  from  responsibility,  but  only  fixes  the 
price  of  that  responsibility,  and  allows  the  person  who 
sends  the  message  either  to  transmit  it  at  his  own  risk  at 
the  usual  price,  or  by  paying  in  addition  thereto  half  the 
usual  price  to  have  it  repeated  and  thus  render  the  com- 
pany liable  for  any  mistake  that  may  occur."  Campx, 
Western  Union  Tel.  Co.,  1  Met.  (Ky.)  164,  168. 

In  Western  Union  Tel.  Co.  v.  Carew,  15  Mich.  525,  535, 
536,  the  Supreme  Court  of  Michigan  held  that  a  similar 
regulation  was  a  valid  part  of  the  contract  between  tho 
company  and  the  sender,  whether  he  read  it  or  not. 
*'The  regulation,"  said  Chief  Justice  Christiancy,  •'of 
most,  if  not  all  telegraph  companies  operating  extensive 
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lines,  allowing  messages  to  be  sent  by  single  transmission 
for  a  lower  t&te  of  charge,  and  requiring  a  larger  compen- 
sation when  repeated,  mu»t  be  considered  as  highly  reason 
able,  giving  to  their  customers  the  option  of  either  mode, 
according  to  the  importance  of  the  message,  or  any  other 
circumstance  which  may  affect  the  question."  ''The 
printed  blank,  before  the  message  was  written  upon  it, 
was  a  general  proposition  to  all  persons  of  the  terms  and 
conditions  upon  which  messages  would  5)e  sent.  By 
writing  the  message  under  it,  signing  and  delivering  it  for 
transmission,  the  plaintiff  below  accepted  the  proposition, 
and  it  became  a  contract  upon  those  terms  and  condi- 
tions." 

In  Bimey  v.  New  York  &  Washington  Tel.  Co. ,  18  Mary- 
land, 341,  358,  the  Court  of  Appeals  of  Maryland,  while 
recognizing  the  validity  of  similar  regulations,  held  that 
they  did  not  apply  to  a  case  in  which  no  effort  was  made 
by  the  telegraph  company  or  its  agents  to  put  the  message 
on  its  transit. 

In  United  States  Tel.  Co,  v.  Gildersleve,  29  Maryland,  232, 
246,  248,  the  same  court,  speaking  by  Mr.  Justice  Alvby 
(since  Chief  Justice  of  Maryland,  and  of  the  Court  of 
Appeals  of  the  District  of  Columbia),  said:  '*The  appel- 
lant had  a  clear  right  to  protect  itself  against  extraordinary 
risk  and  liability  by  such  rules  and  regulations  as  might 
be  required  for  the  purpose.*'  *'The  appellant  could  not, 
by  rules  and  regulations  of  its  own  making,  protect  itself 
from  liability  for  the  consequences  of  its  own  wilful  mis- 
conduct, or  gross  negligence,  or  any  conduct  inconsistent 
with  good  faith ;  nor  has  it  attempted  by  its  rules  and 
regulations  to  afford  itself  such  exemption.  It  was  bound 
to  use  due  diligence,  but  not  to  use  extraordinary  care  and 
precaution.  The  appellee,  by  requiring  the  message  to  be 
repeated,  could  have  assured  himself  of  its  dispatch  and 
accurate  transmission  to  the  other  end  of  the  line,  if  the 
wires  were  in  working  condition;  or,  by  special  contract 
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for  insurance,  could  have  secured  himself  against  all  con- 
sequences of  non-delivery.  He  did  not  think  proper,  how- 
ever, to  adopt  such  precaution,  but  chose  rather  to  take 
the  risk  of  the  less  expensive  terms  of  sending  his  mes- 
sage. And  having  refused  to  pay  the  extra  charge  for 
repetition  or  insurance,  we  think  he  had  no  right  to  lely 
upon  the  declaration  of  the  appellant's  agent  that  the  mes- 
sage had  gone  through,  in  order  to  fix  the  liability  on  the 
company.*' 

In  Passmore  t.  Western  Union  Tel.  Co.,  9  Phila.  90, 
and  78  Penn.  St.  238,  at  the  trial  in  the  District  Court  of 
Philadelphia,  there  was  evidence  that  Passmore,  of  whom 
one  Edwards  had  offered  to  purchase  a  tract  of  land  in 
West  Virginia,  wrote   and  delivered  to  the  company  at 
Parkersburg,  upon  a  blank  containing  similar  conditions, 
a  message  to  Edwards  at  Philadelphia,  in  these  words :  *1 
hold  the  Tibbs  tract  for  you;  all  will  be  right,"  but  which, 
as  delivered  by  the  company  in  Philadelphia,  was  altered 
by  substituting    the  word   *sold'    for    'hold,'    and    that 
Edwards  thereupon  broke  off  the  contract  for  the  purchase 
of  the  land,  and  Passmore  had  to  sell  it  at  a  great  loss. 
The  verdict  being  for  the  plaintiff,  the  court  reserved  the 
question  whether  the  defendant  was  liable,  inasmuch  as  the 
plaintiff  had  not  insured  the  message,  nor  directed  it  to  be 
repeated ;  and  afterwards  entered  judgment  for  the  defend- 
ant,  notwithstanding  the  verdict,  in  accordance  with  an 
opinion  of  Judge  Harb,  the  most  important  parts  of  which 
were  as  follows: 

**A  railway,  telegraph,  or  other  company,  charged  with 
a  duty  which  concerns  the  public  interest,  cannot  screen 
themselves  from  liability  for  negligence;  but  they  may 
prescribe  rules  calculated  to  insure  safety,  and  diminish 
the  loss  in  the  event  of  accident,  and  declare  that,  if  these 
are  not  observed,  the  injured  party  shall  be  considered 
as  in  default,  and  precluded  by  the  doctrine  of  contributory 
negligence.     The  rule  must,  however,    be  such    as  thai 
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roaaoDy  which  is  said  to  be  the  life  of  the  law,  ^an 
approve;  or,  at  the  least,  such  as  it  need  not  condemn. 
Py  no  device  can  a  body  corporate  avoid  liability  for 
fraud,  for  wilful  wrong,  or  for  the  gross  negligence  which^ 
if  it  does  not  intend  to  occasion  injury,  is  reckless  of  con- 
sequences, and  transcends  the  bounds  of  right  with  full 
knowledge  that  mischief  may  ensue.  Nor,  as  I  am 
inclined  to  think,  will  any  stipulation  against  liability  be 
valid,  which  has  the  pecuniary  interest  of  the  corporation 
as  it8  sole  object,  and  takes  a  safeguard  from  the  public 
without  giving  anything  in  return.  But  a  rule — which, 
in  m&rking  out  a  pcth  plain  and  easily  accessible,  as  that 
in  which  the  company  guarantees  that  every  one  shall  be 
secure,  declares  that  if  any  man  prefers  to  walk  outside  of 
it,  tliey  will  accompany  him,  will  do  their  best  to  secure 
and  protect  him,  but  will  not  be  insurers,  will  not  consent 
to  be  responsible  for  accidents  arising  from  fortuitous  and 
unexpected  causes,  or  even  from  a  want  of  care  and  watch- 
fulness on  the  part  of  their  agents — may  be  a  reasonable 
mle,  and,  as  such,  upheld  by  the  courts." 

"The  function  of  the  telegraph  differs  from  that  of  the 
pst'Office  ;in  this,  that  while  the  latter  is  not  concerned 
^th  the  contents  of  the  missive,  and  merely  agrees  to  for- 
ward it  to  its  address,  the  former  undertakes  the  much  more 
dfficult  task  of  transcribing  a  message  written  according 
toone  method  of  notation,  in  characters  which  are  entirely 
diFerent,  with  all  the  liability  to  error  necessarily  incident 
to  mch  a  process.  Nor  is  this  all.  The  telegraph  operator 
is  eparated  by  a  distance  of  many  miles  from  the  paper  on 
whch  he  writes,  so  that  his  eye  cannot  discern  and  correct 
the  mistakes  committed  by  his  hand.  It  was  also  con- 
tenced  during  the  argument,  that  the  electric  fluid  which  is 
usee  as  the  medium  of  communication  is  liable  to  pertur- 
baticLS  arising  from  thunder  storms  and  other  natural 
cause.  It  is,  therefore,  obvious  that  entire  accuracy  can- 
not ^ways  be  obtained  by  the  greatest  care ;  and  that  the 
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only  method  of  avoiding  error  is  to  compare  the  copy  with 
the  original,  or,  in  other  words,  that  the  operator  to  whoa 
the  message  is  sent  should  telegraph  it  back  to  the  stats>ii 
whence  it  came.'* 

••Obviously  he  who  sends  a  communication  is  belt 
qualified  to  judge  whether  it  should  be  returned  for  co^re^ 
tion.  If  he  asks  the  company  to  repeat  the  message,  tod 
they  fail  to  comply,  they  will  clearly  be  answerable  foranj 
injury  that  may  result  from  the  omission.  If  he  does  nol 
make  such  a  request  he  may  well  be  taken  to  have  acquinced 
in  the  conditions  which  they  prescribe,  and  at  all  erento 
cannot  object  to  the  want  of  a  precaution  he  has  virtially 
waived.  It  is  not  a  just  ground  of  complaint  that  the 
power  to  choose  is  coupled  with  €in  obligation  to  pftj  an 
additional  sum  to  cover  the  cost  of  repetition. ' '  9  ?hila. 
92-94;  78  Penn.  St.  242-244. 

The  judgment  was  affirmed  by  the  Supreme  Court  of 
Pennsylvania,  for  the  reasons  given  by  Judge  Harb  anj 
above  stated.  78  Penn.  St.  246;  Western  Union  TA 
Co.yf . Stevenson,  128  Penn.  St.  442,  455. 

In  Breese  v.  United  States  Tel  Co.,  48  N.  Y.  132,  th 
plaintiffs'  agent  wrote,  at  his  own  oflBce  in  Palmyra,  on  od 
of  the  company's  blanks,  substantially  like  that  now  befoB 
us,  and  delivered  to  the  company  at  Palmyra,  a  messap 
addressed  to  brokers  in  New  York,  and  in  these  word, 
•*Buy  us  seven  ($700)  hundred  dollars  in  gold."  In  t'e 
statement  of  facts  upon  which  the  case  was  submitted,it 
was  agreed  that  he  had  never  read  the  printed  part  of  te 
blank,  and  that  ''the  message  thus  delivered  was  tras* 
mitted  from  the  office  at  Palmyra,  as  written ;  but,  by  scne 
error  of  the  defendant's  operators  working  between  Palnrra 
and  New  York, ' '  it  was  received  in  New  York  and  delivfed 
in  this  form,  **Buy  us  seven  thousand  dollars  in  god," 
and  the  brokers  accordingly  bought  that  amount  for  the 
plaintiffs,  who  sold  it  at  a  loss.  It  was  held  that  Here 
was  no  evidence  of  negligence  on  the  part  of  the  com|iny, 
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and  that  the  message  not  having  been  repeated,  the  com- 
pany was  not  liable. 

In  Kiley  v.  Western  Union  TeL  Co.,  109  N.  Y.  231, 
235-237,  a  similar  decision  was  made,  the  court  saying: 
/That  a  telegraph  company  has  the  right  to  exact  such  a 
stipulation  from  its  customers  is  the  settled  law  in  this  and 
most  of  the  other  States  of  the  Union  and  in  England.  The 
authorities  hold  that  telegraph  companies  are  not  under 
the  obligations  of  common  carriers ;  that  they  do  not  insure 
the  absolute  and  accurate  transmission  of  messages 
delivered  to  them;  that  they  have  the  right  to  make 
reasonable  regulations  for  the  transaction  of  their  busi- 
ness, and  to  protect  themselves  against  liabilities  which 
they  would  otherwise  incur  through  the  carelessness  of 
their  numerous  agents,  and  the  mistakes  and  defaults 
incident  to  the  transaction  of  their  peculiar  business.  The 
stipulation  printed  in  the  blank  used  in  this  case  has  fre- 
quently been  under  consideration  in  the  courts,  and  has 
always  in  this  State,  and  generally  elsewhere,  been  upheld 
as  reasonable. "  **The  evidence  brings  this  case  within 
the  terms  of  the  stipulation.  It  is  not  the  case  of  a  mes- 
sage delivered  to  the  operator,  and  not  sent  by  him  from 
his  office.  This  message  was  sent,  and  it  may  be  inferred 
from  the  evidence  that  it  went  so  far  as  Buffalo,  at  least; 
and  all  that  appears  further  is  that  it  never  reached  its 
destination.  Why  it  did  not  reach  there  remains 
unexplained.  It  was  not  shown  that  the  failure  was  due 
to  the  wilful  misconduct  of  the  defendant,  or  to  its  gross 
negligence.  If  the  plaintiff  had  requested  to  have  the 
message  repeated  back  to  him,  the  failure  would  have  been 
detected  and  the  loss  averted.  The  case  is,  therefore, 
brought  within  the  letter  and  purpose  of  the  stipulation.'* 

In  the  Supreme  Judicial  Court  of  Massachusetts,  the 
reasonableness  and  validity  of  such  regulations  have  been 
repeatedly  affirmed.  Ellis  v.  American  Tel.  Co.,  13  Allen, 
226;  Bedpath  w.  Western  Union  Tel.  Co.,  112  Mass.  71; 
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CrTinnett  T.  Western  Union  Tel-.  Co.,  113   Mass.  299; 
Clement  v.  Western  Union  Tel.  Co.,  137  Mass.  463. 

There  are  cases,  indeed,  in  which  such  regulations  have 
been  considered  to  be  wholly  void.     It  will  be  suflScient  to 
refer  to  those  specially  relied  on  by  the  learned  counsel  for 
the  plaintiff,  many  of  which,  however,  upon  examination, 
appear  to  have  been  influenced  by  considerations  which 
have  no  application  to  the  case  at  bar. 

Some  of  them  were  actions  brought  not  by  the  sender* 
but  by  the  receiver  of  the  message,  who  had  no  notice 
of  the  printed  conditions  until  after  he  received  it,  and 
could  not,  therefore,  have  agreed  to  them  in  advance. 
Such  were  New  York  &  Washington  Tel,  Co.  v.  Dryburg,  35 
Penn.  St.  298;  Harris  w.  Western  Union  TeL  Co.,% 
Phila.  88 ;  and  I>e  la  Grange  v.  SotUhwestem  Tei.  Co., 
25  La.  Ann.  383. 

Others  were  cases  of  night  messages,  in  which  the 
whole  provisions  as  to  repeating  was  omitted,  and  a  sweep- 
ing and  comprehensive  provision  substituted,  by  which, 
in  effect,  all  liability  beyond  the  price  paid  was  avoided. 
True  V.  International  Tel  Co.,  60  Maine,  9,  18;  Bartlett  ¥• 
Western  Union  Tel.  Co.,  62  Maine,  209,  215;  Candee  t* 
Western  Union  Tel.  Co.,  34  Wisconsin,  471,  476;  Hih- 
bard  v.  Western  Union  Tel.  Co.,  33  Wisconsin,  558,  564. 
In  Bartlett's  case,  the  court  said:  **Most,  if  not  all,  the 
cases,  upon  this  subject  refer  to  rules  requiring  the  repeat- 
ing of  messages  to  insure  accuracy,  and  seem  to  be  justified 
in  their  conclusion  on  the  ground  that  owing  to  the  liabil- 
ity to  error,  from  causes  beyond  the  skill  and  care  of  the 
operator,  it  is  but  a  matter  of  common  care  and  prudence  to 
have  the  messages  rejpeated ;  the  neglect  of  which,  in  mes- 
sages of  importance,  after  being  warned  of  the  danger,  is 
a  want  of  care  on  the  part  of  the  sender,  and,  as  the  person 
sending  the  message  is  presumed  to  be  the  best  judge  of 
its  importance,  he  must  on  his  own  responsibility  make 
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his  election  whether  to  have  it  repeated."     62  Maine,  216, 
217. 

The  passage  cited  from  the  opinion  of  the  Circuit  Court 
of  Api>eals  in  Delaware  &  Atlantic  Telephone  Co.  t. 
JPostiMl  Telegraph  Co.^  3  U.  S.  App.  30,  105,  in  which  the 
same  judge  who  had  decided  the  present  case  in  the  Circuit 
Court,  said,  "it  is  no  longer  open  to  question  that  tele- 
phone and  telegraph  companies  are  subject  to  the  rules 
governing  common  carriers  and  others  engaged  in  like 
public  employment,"  had  regard,  as  is  evident  from  the 
context,  and  from  the  reference  to  Bvdd  v.  iVew;  York^  143  U, 
S.  517,  to  those  rules  only  which  require  persons  or  cor- 
porations exercising  a  public  employment  to  serve  all  alike, 
without  discrimination,  and  which  make  them  subject  to 
legislative  regulation. 

In  Rittenhouse  v.  Independent  Telegraph,  1  Daly  474,  and 
44  N.  Y.  263,  and  in  Turner  ¥.  Hawkeye  Tel.  Co.,  41 
Iowa,  458,  it  does  not  appear  that  the  company  had  under- 
taken to  restrict  its  liability  by  express  stipulation. 

The  Indiana  decisions  cited  appear  to  have  been  con- 
trolled by  a  statute  of  the  State,  enacting  that  telegraph 
companies  should  **  be  liable  for  special  damages  occasioned 
by  failure  or  negligence  of  their  operators  or  servants,  in 
receiving,  copying,  transmitting,  or  delivering  dispatches.'' 
Western  Union  Tel.  Co.  w.  Meek,  49  Indiana,  53 ;  West^ 
em  Union  Tel.  Co.  r.  Fenton,  52  Ind.  1. 

The  only  cases,  cited  by  the  plaintiff,  in  which, 
independently  of  a  statute,  a  stipulation  that  the 
sender  of  a  message,  if  he  would  hold  the  company 
liable  in  damages  beyond  the  sum  paid,  must  have 
it  repeated  and  pay  half  that  sum  in  addition,  has 
been  held  against  public  policy  and  void,  appear  to  be 
Tyler  r.  Western  Union  Tel.  Co.,  60  Illinois,  421,  and  74 
Illinois,  168 ;  Ayer  v.  Western  Union  Tel.  Co.,  79  Maine, 
493;  Telegraph  Co.  v.  Grlswold,  37  Ohio  St.  301;  WesU 
em  Union  Tel.  Co.  v.  Crall,  38  Kansas,  679;    Westein 
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Union  Tel.  Co*  w.  Howell,  38  Kansas,  685 ;  and  a  charge 
to  the  jury  by  Mr.  Justice  Woods,  when  Circuit  Judge, 
as  reported  In  Dorgan  v.  Telegraph  Co.^  1  Amer.  Law 
Times  (N.  S. ),  406,  and  not  included  in  his  own  reports. 

The  fullest  statement  of  reasons,  perhaps,  on  that  side  of 
the  question  is  to  be  found  in  Tyler  y.  Western  Union  Tel, 
Co.,  above  cited. 

In  that  case,  the  plaintiffs  had  written  and  delivered  to 
the  company  on  one  of  its  blanks,  containing  the  usual 
stipulation  as  to  repeating,  this  message,  addressed  to  a 
broker,  *'Sell  one  hundred  (100)  Western  Union;  answer 
price.''  In  the  message,  as  delivered  by  the  company  to 
the  broker,  the  message  was  changed  by  substituting  *'one 
thousand  (1000).''  It  was  assumed  that  '* Western 
Union"  meant  shares  in  the  Western  Union  Telegraph 
Company.  The  Supreme  Court  of  Illinois  held  that  the 
stipulation  was  ''unjust,  unconscionable,  without  con- 
sideration, and  utterly  void."     60  Illinois,  439. 

The  propositions  upon  which  that  decision  was  based 
may  be  sufficiently  stated  in  the  very  words  of  the  court, 
as  follows:  ''Whether  the  paper  presented  by  the  company, 
on  which  a  message  is  written  and  signed  by  the  sender,  is 
a  contract  or  not,  depends  on  circumstances,"  and 
"whether  he  had  knowledge  of  its  terms  and  consented  to 
its  restrictions  is  for  the  jury  to  determine  as  a  question  of 
fact  upon  evidence  aliunde,*'  "Admitting  the  paper 
signed  by  the  plaintiffs  was  a  contract,  it  did  not,  and  could 
not  exonerate  the  company  from  the  use  of  ordinary  care 
and  diligence,  both  as  to  their  instruments  and  the  care 
and  skill  of  their  operators."  "The  plaintiffs  having 
proved  the  inaccuracy  of  the  message,  the  defendants,  to 
exonerate  themselves,  should  have  shown  how  the  mistake 
occurred;"  and,  "in  the  absence  of  any  proof  on  their  part, 
the  jury  should  be  told  the  presumption  was  a  want  of 
ordinary  care  on  the  part  of  the  company."  The  printed 
conditions  could  not  "protect  this  company  from  los^^es  and 
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damage  occasioned  by  causes  wholly  within  their  own 
control/'  but  ^'  must  be  confined  to  mistakes  due  to  the 
xnfirmities  of  telegraphy,  and  which  are  unavoidable/'  60 
XUinois,  431-433. 

The  effect  of  that  construction  would  be  to  either  hold 

telegraph  companies  to  be  subject  to  the  liability  of  com* 

mon  carriers,  which  the  court  admitted  in  an  earlier  part 

of  its  opinion  that  they  were  not ;  or  else  to  allow  to  the 

stipulation  no  effect  whatever,  for,  if  they  were  not  com- 

mon    carriers,  they  would    not,    even  if    there    were   no 

express  stipulation,  be  liable  for  unavoidable  mistakes, 

due  to  causes  over  which  they  had  no  control. 

But  the  final,  and  apparently  the  principal,  ground  for 
that  decision  was  restated  by  the  court,  when  the  case 
came  before  it  a  second  time,  as  follows :  ' '  On  the  question 
whether  the  regulation  requiring  messages  to  be  repeated, 
printed  on  the  blank  of  the  company  on  which  a  message 
is  written,  is  a  contract,  we  held,  it  was  not  a  contract 
binding  in  law,  for  the  reason  the  law  imposed  upon  the 
companies,  duties  to  be  performed  to  the  public,  and  for 
the  performance  of  which  they  were  entitled  to  a  compensa- 
tion fixed  by  themselves,  and  which  the  sender  had  no 
choice  but  to  pay,  no  matter  how  exorbitant  it  might  be. 
Among  these  duties,  we  held^  was  that  of  transmitting 
messages  correctly;  that  the  tariff  paid  was  the  considera- 
tion for  the  performance  of  this  duty  in  each  particular 
case,  and  when  the  charges  were  paid  the  duty  of  the  com- 
pany began,  and  there  was,  therefore,  no  consideration  for 
the  supposed  contract  requiring  the  sender  to  repeat  the 
message  at  an  additional  cost  to  him  of  fifty  per  cent,  of 
the  original  charges."     74  Illinois,  170,  171. 

The  fallacy  in  that  reasoning  appears  to  us  to  be  in  the 
assumption  that  the  company,  under  its  admitted  power 
to  fix  a  reasonable  rate  of  compensation,  establishes  the 
usual  rate  as  the  compensation  for  the  duty  of  transmitting 
any  message   whatever.     Whereas,  what  the  company  has 
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done  is  to  fix  that  rate  for  those  messages  only  which  are^^\^ 
transmitted  at  the  risk   of  the    sender;    and    to   require 
payment  of  the  higher  rate  of  half  as  much  again  if  the 
company  is  to  be  liable  for  mistakes  or  delays  in  the  trans- 
mission or  delivery  or  in  the  non-delivery  of  a  message. 

Indeed,  that  learned  court  frankly  admitted  that  its 
decision  was  against  the  general  current  of  authority,  say- 
ing: '*  It  must,  however,  be  conceded  that  there  is  great 
harmony  in  the  decisions  that  these  companies  can  protect 
themselves  from  loss,  by  contract,  and  that  such  a  regula- 
tion as  the  one  under  which  appellees  defended,  is  a 
reasonable  regulation  and  amounts  to  a  contract.''  And 
again:  **We  are  not  satisfied  with  the  grounds  on  which  a 
majority  of  the  decisions  of  respectable  courts  are  placed.'' 
60  Illinois,  430,  431,  435. 

In  the  case  at  bar,  the  message,  as  appeared  by  the 
plaintiflF's  own  testimony,  was  written  by  him  at  his  oflSce 
in  Philadelphia,  upon  one  of  a  bunch  of  the  defendant's 
blanks,  which  he  kept  there  for  the  purpose.  Although  he 
testified  that  he  did  not  remember  to  have  read  the  printed 
matter  on  the  back  he  did  not  venture  to  say  that  he  had 
not  read  it;  still  less,  that  he  did  not  read  the  brief  and 
clear  notices  thereof  upon  the  face  of  the  message,  both 
above  the  place  for  writing  the  message  and  below  his 
signature.  There  can  be  no  doubt,  therefore,  that  the 
terms  on  the  back  of  the  message,  so  far  as  they  were  not 
inconsistent  with  law,  formed  part  of  the  contract  between 
him  and  the  company  under  which  the  message  was  trans- 
mitted. 

The  message  was  addressed  by  the  plaintiff  to  his  own 
agent  in  Kansas,  was  written  in  a  cipher  understood  by 
them  only,  and  was  in  these  words:  " Despot  am  exceed- 
ingly busy  bay  all  kinds  quo  perhaps  bracken  half  of  it 
mince  moment  promptly  of  purchases. "  As  delivered  by 
the  company  to  the  plaintiff's  agent  in  Kansas,  it  had  the 
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^ords  *' destroy' '  instead  of  ** despot,"  ''buy"    instead  of 
"•'bay,'*  and  ''purchase"  instead  of  ''purchases." 

The  message  having  been  sent  and  received  on  June  16, 
the  mistake,  in  the  first  word,  of  "despot"  for  "destroy," 
by  which  for  a  word  signifying,  to  those  understanding  the 
cipher,  that  the  sender  of  the  message  had  received  from 
the  person  to  whom  it  was  addressed  his  message  of  June 
15,  there  was  substituted  a  word  signifying  that  his  mes- 
sage of  June  17  had  been  received  (which  was  evidently 
impossible),  could  have  on  other  effect  than  to  put  him  on 
his  guard  as  to  the  accuracy  of  the  message  delivered  to 
him.. 

The  mistake  of  substituting,  for  the  last  word  "pur- 
<;hase"  in  the  singular,  the  word  "purchases"  in  the 
plural,  would  seem  to  have  been  equally  unimportant,  and 
is  not  suggested  to  have  done  any  harm. 

The  remaining  mistake,  which  is  relied  on  as  the  cause  of 
the  injury  for  which  the  plaintiff  seeks  to  recover  damages 
in  this  action,  consisted  in  the  change  of  a  single  letter 
by  substituting  "u"  for  "a,"  so  as  to  put  "buy"  in  the 
place  of  "bay."  By  the  cipher  code,  "buy"  had  its  com- 
mon meaning,  though  the  message  contained  nothing  to 
suggest  to  any  one,  except  the  sender  or  his  agent,  what 
the  latter  was  to  buy ;  and  the  word  "bay"  according  to 
that  code,  had  (what  no  one  without  its  assistance  could 
have  conjectured)  the  meaning  of  "I  have  bought." 

The  impression  copies  of  the  papers  kept  at  the  defend- 
ant's offices  at  Brookville  and  Ellis,  in  the  State  of  Kansas 
(which  were  annexed  to  the  depositions  of  operators  at 
those  offices,  and  given  in  evidence  by  the  plaintiff  at  the 
trial),  prove  that  the  message  was  duly  transmitted  over 
the  greater  part  of  its  route  and  as  far  as  Brookville ;  for 
they  put  it  beyond  doubt  that  the  message  as  received  and 
written  down  by  one  of  the  operators  at  Brookville  was  in 
its  original  form ;  and  that,  as  written  down  by  the  opera- 
tor at  Ellis,  it  was  in  its  altered  form.     While  the  testi- 
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mony  of  the  deponents  is  conflicting,  there  is  nothing  in  it 
to  create  a  suspicion  that  either  of  them  did  not  intend  to 
tell  the  truth.  Nor  is  there  anything  in  the  case  tendiug 
to  show  that  there  was  any  defect  in  the  defendant's  instni* 
ments  or  equipmenti  or  that  any  of  its  operators  were 
incompetent  persons. 

If  the  change  of  words  in   the  message   was  owing  to 
mistake  or  inattention  of  any  of  the  defendant's  serrants, 
it  would  seem  that  it  must  have  consisted  either  in  a  wau^ 
of  plainness  of  the  handwriting  of  Tindall,  the  operator 
who  took  it  down  at  Brookville,  or  in  a  mistake  of  hi^ 
fellow  operator,   Stevens,  in  reading  that   writing,  or  i^ 
transmitting  it  to  Ellis;  or  else  in  a  mistake   of  the  oper^ 
ator  at  Ellis,  in  taking  down  the  message  at  that    places 
If    the    message  had  been  repeated,   the   mistake,   ttovC^ 
whatever  cause  it  arose,  must  have  been  detected  by  mean^ 
of  the  differing  versions  made  and  kept  at  the  ofSces  a^ 
Ellis  and  Brookville. 

As  has  been  seen,  the  only  mistake  of  any  consequence^ 
in  the  transmission  of  the  message  consisted  in  the  changei^ 
of  the  word  '*bay"  into  **buy,"  or  rather  of  the  letter  **a"** 
into'^u."  In  ordinary  handwriting  the  likeness  between^ 
these  two  letters,  and  the  likelihood  of  mistaking  the  one-^ 
for  the  other,  especially  when  neither  the   word  nor  the- 
context  has  any  meaning  to  the  reader,  are  familiar  to  all; 
and  in   telegraphic  symbols,  according  to  the  testimony  of 
the  only  witness  upon  the  subject,  the  difference  between 
these  two  letters  is  a  single  dot. 

The  conclusion  is  irresistible,  that  if  there  was  negligence 
on  the  part  of  any  one  of  the  defendant's  servants,  a  jury 
would  not  have  been  warranted  in  finding  that  it  was  more 
than  ordinary  negligence;  and  that,  upon  principle  and 
authority,  the  mistake  was  one  for  which  the  plaintiff,  not 
having  had  the  message  repeated  according  to  the  terms 
printed  upon  the  back  thereof,  and  forming  part  of  his  con- 
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tract  with  the  company,  could  not  recover  more  than  the 
sum  which  he  had  paid  for  sending  the  single  message. 

Any  other  conclusion  would  restrict  the  right  of  telegraph 
companies  to  regulate  the  amount  of  their  liability  within 
narrower  limits  than  were  allowed  to  common  carriers  in 
Hart  V.  Pennsylvania  Railroad,  already  cited,  in  which  five 
horses  were  delivered  by  the  plaintiff  to  a  railroad  com- 
pany for  transportation  under  a  bill  of  lading,  signed  by 
him  and  by  its  agent,  which  stated  that  the  horses  were  to 
be  transported  upon  the  terms  and  conditions  thereof; 
"admitted  and  accepted  by'*  the  plaintiff  "  as  just  and 
reasonable,''  and  that  freight  was  to  be  paid  at  a  rate 
specified,  on  condition  that  the  carrier  assumed  a  liability 
not  exceeding  two  hundred  dollars  on  each  horse ;  and  the 
Circuit  Court,  and  this  court,  on  writ  of  error,  held  that 
the  contract  between  the  parties  could  not  be  controlled  by 
evidence  that  one  of  the  horses  was  killed  by  the  negli- 
gence of  the  railroad  company,  and  was  a  race  horse,  worth 
fifteen  thousand  dollars.     2  McCrary,  333;  112  U.  S.  331. 

It  is  also  to  be  remembered  that,  by  the  third  condition 
or  restriction  in  the  printed  terras  forming  part  of  the  con- 
tract between  thebe  parties,  it  is  stipulated  that  the  com- 
pany shall  not  be  **  liable  in  any  case  "  '*  for  errors  in 
cipher  or  obscure  messages;''  and  that  it  is  further  stipu- 
lated that  **  no  employe  of  the  company  is  authorized  to 
vary  the  foregoing."  which  evidently  includes  this,  as  well 
as  other  restrictions. 

It  is  difficult  to  see  anything  unreasonable,  or  against 
public  policy,  in  a  stipulation  that  if  the  handwriting  of  a 
message,  delivered  to  the  company  for  transmission,  is 
obscure,  so  as  to  read  with  difficulty,  or  is  in  cipher,  so 
that  the  reader  has  not  the  usual  assistance  of  the  context 
in  ascertaining  particular  words,  the  company  will  not  be 
responsible  for  its  miscarriage,  and  that  none  of  its  agents 
VOL.  V— 53. 
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shall,  by  attempting  to  transmit  such  a  message,  make  the 
company  responsible. 

As  the  message  was  taken  down  by  the  telegraph  opera- 
tor at  Brookville  in  the  same  words  in  which  it  was 
delivered  by  the  plaintiff  to  the  company  at  Philadelphia, 
it  is  evident  that  no  obscurity  in  the  message,  as  originally 
written  by  the  plaintiff,  had  anything  to  do  with  its  failure 
to  reach  its  ultimate  destination  in  the  same  form. 

But  it  certainly  was  a  cipher  message ;  and  to  hold  thai 
the  acceptance  by  the  defendant's  operator  at  Philadelphia 
made  the  company  liable  for  errors  in  its  transmission 
would  not  only  disregard  the  express  stipulation  that  no 
employe  of  the  company  could  vary  the  conditions  of  the 
contract,  but  would  wholly  nullify  the  condition  as  to 
cipher  messages,  for  the  fact  that  any  message  is  written 
in  cipher  must  be  apparent  to  every  reader. 

Beyond  this,  under  any  contract  to  transmit  a  message 
by  telegraph,  as  under  any  other  contract,  the  damages  for 
a  breach  must  be  limited  to  those  which  may  be  fairly  con- 
sidered as  arising,  according  to  the  usual  course  of  things, 
from  the  breach  of  the  very  contract  in  question,  or  which 
both  parties  must  reasonably  have  understood  and  contem- 
plated, when  making  the  contract,  as  likely  to  result  from 
its  breach.     This  was  directly  adjudged  in  Western  Union 
Tei.  Co.  V.  HaU,  124  U.  S.  444. 

In  Hadky  v.  Baxendale,  9  Exch.  345,  decided  in  1854, 
ever  since  considered  a  leading  case  on  both  sides  of  the 
Atlantic,  and  approved  and  followed  by  this  court  in 
Western  Union  Tel,  Co.  v.  Hall,  above  cited,  and  in  Howard 
V.  Still  well  Co.,  139  U.  S.  199,  206,  207,  Baron  Aldkrson 
laid  down,  as  the  principles  by  which  the  jury  ought  to  be 
guided  in  estimating  the  damages  arising  out  of  any  breach 
of  contract,  the  following:  **  Where  two  parties  have  made 
a  contract  which  one  of  them  has  broken,  the  damasres 
which  the  other  party  ought  to  receive  in  respect  of  such 
breach  of  contract  should  be  such  as  may  fairly  and  reason- 
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ably  be  considered  either  arising  naturally,  t.  «.,  according 
to  the  usual  course  of  things,  from  such  breach  of  contract 
itself,  or  such  as  may  reasonably  be  supposed  to  have  been 
in  the  contemplation  of  both  parties  at  the  time  they  made 
the  contract,  as  the  probable  result  of  the  breach  of  it. 
Now,  if  the  special  circumstances  under  which  the  contract 
was  actually  made  were  communicated  by  the  plaintiffs  to 
the  defendants,  and  thus  known  to  both  parties,  the  dam- 
ages resulting  from  the  breach  of  such  a  contract,  which 
they  would  reasonably  contemplate,  would  be  the  amount 
of  injury  which  would  ordinarily  follow  from  a  breach  of 
contract  under  these  special  circumstances  so  known  and 
communicated.  But,  on  the  other  hand,  if  these  special 
circumstances  were  wholly  unknown  to  the  party  breaking 
the  contract,  he,  at  the  most,  could  only  be  supposed  to 
have  had  in  his  contemplation  the  amount  which  would 
arise  generally,  and,  in  the  great  multitude  of  cases,  not 
affected  by  any  special  circumstances,  from  such  a  breach 
of  contract."    9  Exch.  354,  355. 

In  Sanders  v.  Stuarty  which  was  an  action  by  commission 
merchants  against  a  person  whose  business  it  was  to  col- 
lect and  transmit  telegraph  messages,  for  neglect  to  trans- 
mit a  message  in  words  by  themselves  wholly  unintelli- 
gible, but  which  could  be  understood  by  the  plaintiffs' 
correspondent  in  New  York  as  giving  a  large  order  for  goods, 
whereby  the  plaintiffs  lost  profits,  which  they  would  other- 
wise have  made  by  the  transaction,  to  the  amount  of  £160, 
Lord  Chief  Justice  Coleridge,  speaking  for  himself  and 
Lords  Justices  Brett  and  Lin DLEY,  said:  **Upon  the  facts 
of  this  case  we  think  that  the  rule  in  Hadley  v.  Baxendale 
applies,  and  that  the  damages  recoverable  are  nominal 
only.  It  is  not  necessary  to  decide,  and  we  do  not  give 
any  opinion  how  the  case  might  be,  if  the  message,  instead 
of  being  in  language  utterly  unintelligible,  had  been  con- 
veyed in  plain  and  intelligible  words.  It  was  conveyed  in 
terms  which,  as  far  as  the  defendant  was  concerned,  were 


836  AMERICAN  ELECTRICAL  CASES.      fvoL.  6 

Primrose  v.  Telegraph  Co. 


simple  nonseDse.  For  this  reason,  the  second  portion  of 
Baron  Alderson's  rule  clearly  applies.  No  such  damages 
as  above  mentioned  could  be  'reasonably  supposed  to  have 
been  in  the  contemplation  of  both  parties,  at  the  time  they 
made  the  contract,  as  the  probable  result  of  the  breach 
of  it;'  for  the  simple  reason  that  the  defendant,  at  least, 
did  not  know  what  his  contract  was  about,  nor  what,  nor 
whether  any,  damage  would  follow  from  the  breach  of  it 
And  for  the  same  reason,  viz.,  the  total  ignorance  of  the  de- 
fendant as  to  the  subject-matter  of  the  contract  (an  ignor- 
ance known  to,  and,  indeed,  intentionally  procured  by  the 
plaintiffs),  the  first  portion  of  the  rule  applies  also;  for 
there  are  no  damages  more  than  nominal  which  can  'fairly 
and  reasonably  be  considered  as  arising  naturally,  t.  e., 
according  to  the  usual  course  of  things,  from  the  breach* 
of  such  a  contract  as  this."  1  C.  P.  D.  326,  328;  45  Law 
Journal  (N.  S.),  C.  P.  682,  684. 

In   United  States  Tel,  Co.  v.  Gilder  sieve,  already  referred 
to,  which  was  »n  action  by  the  sender  against  a  telegraph 
company  for  not  delivering  this  message  received  by  it  in 
Baltimore,  addressed  to  brokers  in  New  York,  **Sell  fifty 
(50)  gold,"  Mr.  Justice  Alvey,  speaking  for  the  Court  of 
Appeals  of  Maryland,  and  applying  the  rule  of  Hadky  v. 
Baxendale,  above  cited,   said:  "While  it  was  proved  that 
the  dispatch    in    question   would  be  understood  among 
brokers  to  mean  fifty  thousand  dollars  of  gold,  it  was  not 
shown,  nor  was  it  put  to  the  jury  to  find,  that  the  appel- 
lant's agents  so  understood  it,  or  whether  they  understood 
it  at  all.     'Sell  fifty  gold'  may  have  been  understood  in  its 
literal  import,  if  it  can  be  properly  said  to  have  any,  or 
was  as  likely  to  be  taken  to  mean  fifty  dollars,  as  fifty 
thousand  dollars,  by  those  not  initiated.     And  if  the  meas- 
ure of  responsibility  at  all  depends  upon  a  knowledge  of 
the  special  circumstances  of  the  case,  it  would  certainly 
follow  that  the  nature  of  this  dispatch  should  have  been 
communicated  to  the  agent  at  the  time  it  was  offered  to  be 
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sent,  in  order  that  the  appellant  might  have  observed  the 
precautions  necessary  to  guard  itself  against  the  risk.  But 
without  reference  to  the  fact  as  to  whether  the  appellant 
had  knowledge  of  the  true  meaning  and  character  of  the 
dispatch,  and  was  thus  enabled  to  contemplate  the  con- 
sequences of  a  breach  of  the  contract,  the  jury  were  in- 
structed that  the  appellee  was  entitled  to  recover  to  the 
full  extent  of  his  loss  by  the  decline  in  gold.  In  thus  in- 
structing the  jury,  we  think  the  court  committed  error, 
and  that  its  ruling  should  be  reversed."  29  Maryland, 
232,  251. 

In  Baldwin  v.  United  States  Tel.  Co.,  which  was  an  action 
by  the  senders  against  the  telegraph  company  for  not  de- 
livering this  message,  "Telegraph  me  at  Rochester  what 
that  well  is  doing, "  Mr.  Justice  Allen,  speaking  for  the 
Court  of  Appeals  of  New  York,  said:  **The  message  did 
not  import  that  a  sale  of  any  property,  or  any  business 
transaction,  hinged  upon  the  prompt  delivery  of  it,  or  upon 
any  answer  that  might  be  received.  For  all  the  purposes 
for  which  the  plaintiffs  desired  the  information,  the  mes- 
sage might  as  well  have  been  in  a  cipher,  or  in  an 
unknown  tongue.  It  indicated  nothing  to  put  the  defend- 
ant upon  the  alert,  or  from  which  it  could  be  inferred  that 
any  special  or  peculiar  loss  would  ensue  from  a  non-de- 
livery of  it.  Whenever  special  or  extraordinary  damages, 
such  as  would  not  naturally  or  ordinarily  follow  a  breach, 
have  been  awarded  for  the  non-performance  of  contracts, 
whether  for  the  sale  or  carriage  of  goods,  or  for  the  deliv- 
ery of  messages  by  telegraph,  it  has  been  for  the  reason 
that  the  contracts  have  been  made  with  reference  to  pecu- 
liar circumstances  known  to  both,  and  the  peculiar  loss 
has  been  in  the  contemplation  of  both,  at  the  time  of  mak- 
ing the  contract,  as  a  contingency  that  might  follow  the 
non-performance. " 

**The  dispatch  not  indicating  any  purpose,   other  than 
that  of  obtaining  such  information  as  an  owner  of  property 
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might  desire  to  have  at  all  times  and  without  reference  to 
a  sale,  or  even  a  stranger  might  ask,  for  purposes  entirely 
foreign  to  the  property  itself,  it  is  very  evident  that,  what- 
ever may  have  been  the  special  purpose  of  the  plaintiffs, 
the  defendant  had  no  knowledge  or  means  of  knowledge 
of  it,  and  could  not  have  contemplated  either  a  loss  of  a 
sale,  or  a  sale  at  an  under  value,  or  any  other  disposition 
of  or  dealing  with  the  well  or  any  other  property,  as  the 
probable  or  possible  result  of  a  breach  of  its  contract. 
The  loss  which  would,  naturally  and  necessarily,  result 
from  the  failure  to  deliver  the  message,  would  be  the 
money  paid  for  its  transmission,  and  no  other  damages 
can  be  claimed  upon  the  evidence  as  resulting  from  the  al- 
leged breach  of  duty  by  the  defendant."  45  N.  Y.  744, 
749,  750,  752.  See  also  Hart  v.  Direct  Cable  Co, ,  86  N.  Y. 
633. 

The  Supreme  Court  of  Illinois,  in  Tyler  v.  Western  Unio^ 
TeL  Co.,  above  cited,  took  notice  of  the  fact  that  in  that 
case  **the  dispatch  disclosed  the  nature  of  the  business  as 
fully  as  the  case  demanded."  60  Illinois,  434.  And  in  the 
recent  case  of  Postal  Tel.  Co.  v.  L/athrop^  the  same  court 
said:  **It  is  clear  enough  that,  applying  the  rule  in  Hadlq 
V.  Baxendale,  supra,  a  recovery  cannot  be  had  for  a  failure 
to  correctly  transmit  a  mere  cipher  dispatch  unexplained, 
for  the  reason  that  to  one  unacquainted  with  the  meaning 
of  the  ciphers  it  is  wholly  unintelligible  and  nonsensical. 
An  operator  would,  therefore,  be  justifiable  in  saying  that 
it  can  contain  no  information  of  value  as  pertaining  to  a 
business  transaction;  and  a  failure  to  send  it,  or  a  mistake 
in  its  transmission,  can  reasonably  result  in  no  pecuniary 
loss."     131  Illinois,  575,  585. 

The  same  rule  of  damages  has  been  applied,  upon  fail- 
ure of  a  telegraph  company  to  transmit  or  deliver  a  cipher 
message,  in  one  of  the  Wisconsin  cases  cited  by  the  plaint- 
iff, and  in  many  cases  in  other  courts.  Candee  T.  West* 
ern  Union  T^egraph  Co.,  34  Wisconsin,  471,  479-481; 
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Beaupre  t.  JPaciftc  A  Atlantic  Tel.  Co.,  21  Minne- 
sota, 155 ;  Mackay  v.  Western  Union  TeL  Co.,  16  Nev- 
ada, 222 ;  Baniel  t.  Western  Union  Tel.  Co.,  61  Texas, 
452;  Cannon  t.  Western  Union  Tel.  Co.,  100  North 
Carolina,  300 ;  Western  Union  Tel.  Co.  v.  Wilson,  32 
Florida,  527;  BehmY.  Western  Union  TeL  Co,,  8  Bissell,  131 
Western  Union  Tel.  Co.  v.  Martin,  9  Bradwell,  587 
Abeles  v.  Western  Union  TeL  Co.,  37  Missouri  App.  554 
Kinghorne  v.  Montreal  TeL  Co.,  18  Upper  Canada  Q.  B- 
60,  69. 

In  the  present  case,  the  message  was,  and  was  evidently 
intended  to  be,  wholly  unintelligible  to  the  telegraph  com- 
pany or  its  agents.  They  were  not  informed,  by  the  mes- 
sage or  otherwise,  of  the  nature,  importance  or  extent  of 
the  transaction  to  which  it  related,  or  of  the  position  which 
the  plaintiff  would  probably  occupy  if  the  message  were 
correctly  transmitted.  Mere  knowledge  that  the  plaintiff 
was  a  wool  merchant,  and  that  Toland  was  in  his  employ, 
had  no  tendency  to  show  what  the  message  was  about. 
According  to  any  understanding  which  the  telegraph  com- 
pany and  its  agents  had,  or  which  the  plaintiff  could  pos- 
sibly have  supposed  that  they  had,  of  the  contract  between 
these  parties,  the  damages  which  the  plaintiff  seeks  to 
recover  in  this  action,  for  losses  upon  wool  purchased  by 
Toland,  were  not  such  as  could  reasonably  be  considered, 
either  as  arising,  according  to  the  usual  course  of  things, 
from  the  supposed  breach  of  the  contract  itself,  or  as  hav- 
ing been  in  the  contemplation  of  both  parties,  when  they 
made  the  contract,  as  a  probable  result  of  a  breach  of  it. 

In  any  view  of  the  case,  therefore,  it  was  rightly  ruled 
by  the  Circuit  Court  that  the  plaintiff  could  recover  in 
this  action  no  more  than  the  sum  which  he  had  paid  for 
sending  the  message. 

Judgment  affirmed. 

Mr.  Chief  Justice  Fuller  and  Mr.  Justice  Harlan  dis- 
sented. 
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Mr.  Justice  White,  not  having  been  a  member  of  the 
court  when  this  case  was  argued,  took  no  part  in  its  de- 
cision. 


Pacific  Postal  Telegraph  Cable   Company  v.  L 

Fleischner,  and  Others. 

United  States  Circuit  Court  of  Appeals,  Ninth  Circuit,  January  tl,  1895, 

Delay  of  telkoram.—- Ldcitino  uability. 

The  usual  stipulation  in  telegraph  blanks,  exempting  the  company  from 
liability  for  mistakes  or  delays  in  transmission  or  delivery  or  for  non- 
delivery of  unrepeated  messages,  happening  by  the  negligence  of  it> 
servants;  also  for  delays  arising  from  unavoidable  interruption  in  the 
working  of  its  lines — wiU  not  relieve  the  company  in  a  case  where, 
knowing  that  its  lines  were  down,  but  not  informing  the  sender  thereof, 
it  received  a  message  of  the  importance  of  the  prompt  transmission  of 
which  it  was  informed,  and  made  no  attempt  to  transmit  it  by  anoUier 
line.    Such  conduct  operates  as  a  fraud  upon  the  sender. 

In  such  a  case,  held,  competent  to  show  that  the  company  had,  on  prior 
occasions  and  under  similar  circumstances,  sent  dispatches  by  another 
line. 

Case  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  PriM- 
roue  V.  W,  U.  Tel.  Co.,  ante,  p.  809. 

Action  for  damages  for  neglect  to  transmit  a  telegram, 
the  result  of  such  neglect  being  the  failure  of  plaintiff  to 
collect  a  claim,  which  was  the  subject  of  the  message. 

Among  the  facts  upon  which  the  judgment  in  favor  of 
the  plaintiff  was  based  were  the  following: 

The  company  was  informed  of  the  importance  of  the 
message,  at  the  time  it  was  presented  for  transmission, 
and  promised  to  send  it  immediately. 

The  message  was  written  on  the  ordinary  blank,  con- 
taining among  others,  the  following  stipulation: 
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"  It  is  agreed  between  the  sender  of  the  following  message  and  this  com* 
panj  that  said  company  shall  not  be  liable  for  mistakes  or  delays  in  the 
transmission  or  delivery  or  for  nondelivery  of  any  unrepeated  message, 
whether  happening  by  negligence  of  its  servants  or  otherwise,  beyond  the 
amount  received  for  sending  the  same,  nor  for  mistakes  or  delays  in  the 
transmission  or  delivery  or  for  nondelivery  of  any  repeated  message,  beyond 
fifty  times  the  sum  received  for  sending  the  same,  unless  specially  insured, 
nor  in  any  case  for  delays  arising  from  unavoidable  interruption  in  the 
working  of  its  lines,  or  for  errors  in  cipher  or  obscure  messages.*' 

"At  the  time  said  message  was  so  delivered  to  said  de- 
fendant for  transmission,  defendant's  wires  between  Port- 
land, Ore.,  and  Seattle,  Wash.,  were  down,  and  had  been 
down  since  8  o'clock  A.  M.  of  said  day;  and  said  defendant 
was  unable  to  transmit  said  message  over  its  wires  when 
80  delivered  to  it,  which  fact  was  known  to  said  defendant 
at  said  time,  but  not  communicated  to  plaintij9fs;  but  that 
the  cause  of  such  interruption  was  not  known  to  it  at  said 
time,  and  was  not  caused  by  any  negligence  on  their 
part/' 

**At  the  time  said  message  was  delivered  to  said  defend- 
ant, and  throughout  said  day,  the  Western  Union  Tele- 
graph Company  had  a  line  of  wire  in  constant  operation 
and  in  readiness  to  transmit  messages  between  said  points; 
and  that  it  was  the  custom  and  usage  of  said  defendant  to 
forward  messages  by  the  line  of  said  Western  Union  Tele- 
graph Company  when  unable  to  do  so  on  its  own  lines." 

Frederick  V,  Holman  {W.  S.  Wood,  of  counsel),  for 
plaintiff  in  error. 

Cox,  Teal  &  Minor  and  Dolph,  Bellinger,  Mallory  & 
Simon,  for  defendants  in  error. 

Before  McKenna,    Circuit  Judge,    and  Knowles    and 

Hawley,  District  Judges. 

Knowlbs,  District  Judge : 

•         •••         .«•••• 

The  twenty-fourth  specification  of  error  relates  to  the 
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admission  of  the  evidence  of  one  Patterson  in  regard  to  an 
alleged  custom  of  the  plaintiff  in  error  in  taking  telegrams 
intrusted  to  it  for  transmission  to  the  office  of  the  Western 
Union   Telegraph    Company    for    transmission    at    cer- 
tain times,  when  its  own  wires  were  down.     I  think  thia 
evidence  was  proper,  with  the  view  of  showing  that  it  waa 
not  an  impossibility  for  the  plaintiff  in  error  to  send  the 
telegram   of  defendants  in  error  even  if  its  wires  were 
down ;  that  on  other  occasions  it  had  seen  fit  to  send  tele- 
grams by  that  competing  line  in  order  to  protect  custom- 
ers.    Plaintiff  in  error  had  contracted,  it  appears  from  the 
findings  of  the  court,  to  transmit  this  telegram  of  defend- 
ants in  error  at  a  time  when  it  could  not  operate  its  line. 
If  a  party  injured  by  another's  tort  or  breach  of  contract 
has  the  active  duty  imposed  upon  him  by  law  of  making 
reasonable  exertions  to  render  the  injury  as  light  as  pos- 
sible, and,  if  possible,   to  prevent  any  damage,  it  would 
appear  that  one  who  has  contracted  to  perform  a  service  in 
one  way,  if  he  should  find  that  way  closed  to  his  perform- 
ance, should  do  what  he  could,  by  any  other  means  prac- 
ticable and  available,  to  prevent  damage  to  the  one  who 
has  intrusted  him  with  an  important  service.     The  evi- 
dence upon  this  point  shows  that  plaintiff  in  error  wilfully 
stood  by  its  contract  when  it  knew  the  impossibility  of 
performance   thereunder.     For  these  purposes,   I  cannot 
see  that  there  was  any  error  in  admitting  the  evidence. 

The  last  and  important  point  in  this  case  is  as  to  whether 
the  findings  of  the  Circuit  Court  sustain  its  judgment.  It 
is  claimed  that  the  stipulation  contained  in  the  printed 
words  at  the  top  of  the  telegraphic  blank  used  by  defend- 
ants in  error,  and  with  which  they  were  acquainted,  so 
limited  its  liability  that  plaintiff  in  error  cannot  be  made 
responsible  for  damages  occasioned  by  the  delay  in  or  fail- 
ure to  send  the  said  message.  There  are  stipulations  in 
the  said  printed  matter  to  the  effect  that  the  plaintiff  in 
error  shall  not  be  liable  for  mistakes  or  delays  in  the  trans- 
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mission  or  delivery  or  nondelivery  of  any  unrepeated  mes- 
sage, whether  happening  by  negligence  of  its  servants  or 
otherwise,  beyond  the  amount  received  for  sending  the 
same ;  nor  in  any  case  for  delays  arising  from  unavoidable 
interruptions  in  the  working  of  its  lines.  The  finding  was 
that,  at  the  time  plaintiff  in  error  received  the  message  in 
question,  its  lines  were  down  between  Portland  and  Seattle ; 
that  this  fact  was  known  to  plaintiff  in  error,  and  not  to 
defendants  in  error.  It  is  further  found  that  plaintiff  in 
error  was  fully  apprised  by  the  language  of  the  message 
itself  of  the  amount  of  plaintiffs'  claim,  the  danger  of  its 
loss,  and  the  necessity  of  its  prompt  protection.  These 
facts  were  also  made  known  to  plaintiff  in  error  at  the 
time  of  the  delivery  of  the  message.  The  message  itself 
was  marked  '*Rush."  As  has  been  said,  plaintiff  in  error 
contracted  to  transmit  and  deliver  this  message.  At  the 
time,  its  wires  were  down,  and  there  was  an  impossibility 
in  performing  the  contract  as  required.  The  general  rule 
is  that  when  the  impossibility  of  performance  is  known  to 
the  promisor,  but  not  known  to  the  promisee,  the  former  is 
liable  in  damages  for  failure  to  perform.  3  Am.  &  Eng.  Enc. 
Law,  subd.  73,  p.  898,  tit.  **Contract;''  2  Pars.  Cont.  673, 
In  the  work  entitled  *' Communication  by  Telegraph,'*  by 
Gray  (section  18),  this  rule  is  expressed: 

**If  a  telegraph  company  is  unable,  through  a  disarrange- 
ment of  its  lines  or  other  cause,  to  do  what  it  makes  a 
business  of  doing,  it  must  inform  those  who  wish  to  em- 
ploy it  of  the  fact,  and  thus  acquaint  them  with  tiio 
advantage  of  employing  other  means.  A  telegraph  com- 
pany offers  and  is  employed  solely  to  effect  the  rapid  com- 
munication of  a  message.  The  excuse  for  a  failure  to  effect 
that  communication  that  the  company,  when  it  made  the 
contract,  knew  that  it  could  not  perform  it,  can  hardly  be 
deemed  a  valid  one." 

This  language  commends  itself  to  me;  and  it  is  in  ac- 
cordance with  the  general  rules  in  regard  to  contracts. 
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When  one  party  knows  that  another  is  contracting  with 
him  upon  the  belief  that  he  has  the  means  of  performing 
the  same,  a  concealment  of  the  fact  that  he  has  no  such 
means  amounts  to  a  fraud.  Kerr,  Fraud  &  M.  94;  2  Kent, 
Comm.  marg.  p.  482. 

If  the  effect  is  given  to  the  printed  matter  in  the  tele- 
graphic blank  above  referred  to  claimed  by  the  plaintiff  in 
error,  then  it  would  give  it  the  power  to  commit  a  fraud 
with  impunity.  It  is  generally  held  that  a  telegraph  com- 
pany may  make  reasonable  rules  for  the  management  of 
its  business ;  but  the  question  as  to  whether  such  rules  are 
reasonable  is  a  matter  for  the  determination  of  a  court 
called  to  con  sider  the  same,  and  that  such  a  company  can- 
not relieve  itself  against  gross  negligence.  True  v.  Tele- 
graph Co.,  11  Am.  Rep.  156;  Thomp.  Electr.  sec.  183,  and 
cases  cited. 

If  a  telegraph  company  cannot  make   a  regulation  by 
which   it  is  relieved  from   gross   negligence,    much  less 
Bhould  it  be  allowed  to  stipulate  against  its  own  fraud  in 
making  a  contract.     It  is  agreed  that  an  incorporated  tele- 
graph company,  holding  itself  out  to  do  the  business  of 
transmitting  intelligence  generally,  is  in  the  nature  of  a 
quasi  public  corporation.     At  all  events,  it  is  engaged  in  a 
public  business,  analogous  to  that   of  a  common  carrier. 
In  many  places  there  is  no  competing  line,  and  it  exercises 
a  monopoly  in  the  business  of  transmitting  intelligence 
with  rapidity.     The  telegraph  has  become  a  necessity  in 
business  transactions,  and  a  company  conducting  such  a 
business,  ought  not,  as  a  matter  of  public  policy,  to  be  al- 
lowed to  formulate  and  maint^iin   any  regulations  which 
would  allow  it  to  work  a  fraud  upon  those  seeking  to  em- 
ploy this  necessary  means  of  communication,    and  jet 
afford  the  person  defrauded  no  adequate  means  of  redrett. 

The  next  point  presented  is  as  to  the  amount  of  dam- 
ages defendants  in  •rror  should  be  entitled  to  recover  in 
this  case.     It  is  claimed  that,  under  the  stipalatioii  of  the 
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contract,  they  should  be  entitled  only  to  the  94  cents  paid  for 
the  dispatch.  I  do  not  think  it  is  a  reasonable  regulation 
for  a  telegraph  company  to  make  a  regulation  which  will 
allow  it  to  commit  a  fraud,  and  then  say  that  it  shall  bo 
liable  for  only  nominal  damages.  No  one  contracts  with 
a  telegraph  company  with  the  expectation  that  it  is  com- 
mitting or  will  commit  a  fraud  upon  him.  The  usual 
doctrine  is  that  any  person  who  commits  a  fraud  shall  bo 
responsible  for  the  direct  damages  sustained  thereby.  If 
any  one  violates  a  contract,  he  shall  be  liable  for  the  ap- 
proximate damages  tli^  injured  parties  suffer,  when  they 
are  such  damages  as  might  be  reasonably  expected  to  flow 
from  the  broach. 

In  the  case  of  Hadley  v.  Baxendale,  9  Exch.  345,  the  rule 
was  thus  expressed : 

"When  two  parties  have  made  a  contract  which  one  of 
them  has  broken,  the  damages  which  the  other  party 
ought  to  receive  in  respect  of  such  breach  of  contract 
should  be  such  as  may  fairly  and  reasonably  be  considered 
either  as  arising  naturally — i.  e.,  according  to  the  usual 
course  of  things — from  such  breach  of  contract  itself,  or 
such  as  may  reasonably  be  supposed  to  have  been  in  the 
contemplation  of  both  parties  at  the  time  they  made  tho 
contract  as  the  probable  result  of  the  breach  of  it.  Now, 
if  the  special  circumstances  under  which  the  contract  was 
actually  made  were  communicated  by  the  plaintiflFs  to  the 
defendants,  and  this  was  known  to  both  parties,  the  dam- 
ages resulting  from  the  breach  of  such  a  contract  which 
they  would  reasonably  contemplate  would  be  the  amount 
of  injury  which  would  ordinarily  follow  from  a  breach  of 
contract  under  these  special  circumstances  so  known  and 
communicated." 

This  language  was  quoted  approvingly  in  the  case  of 
Primrose  v.  Telegraph  Co.,  154  U.  S.  1. 

In  this  case  the  special  circumstances  under  which  tho 
contract  was  made  were  known,  it  appears  from  the  find- 
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ing  of  the  court,  to  plaintiflFs  in  error.     Now,  a  regulation 
which  would  take  a  telegraph  contract  out  of  the  rules 
that  apply  to  all  other  contracts  ought  not  to  be  favored  as 
B  reasonable  one,    considering   the  circumstances  under 
which  many  telegrams  are  sent.     It  has  been  claimed  thit 
the  forcing  a  stipulation  into  a  contract  for  the  transmis- 
sion  of  a  message  by  a  telegraph  company  which  would  ex- 
empt it  from  liability  for  gross  negligence  should  be  con- 
sidered as  having  been  agreed  to  under   a  sort  of  moral 
duress,  and  therefore  void.     Much  more  should  a  stipula- 
tion forced  into   a  contract  by   such  a  company  which 
would  exempt  it  from  a  liability  for  a  fraud  be  declared 
void.     The    question    of    stipulations    upon     telegraphic 
blanks  is  fully  discussed  in  25  Am.  &  Eng.  Enc.  Law,  pp. 
790-798.     The  authorities  there  collected,  I  think,  sustain 
the  author  in  the  view  that  any  stipulation  which  would 
exempt  a  telegraph  company  from  liability  for  its  gross 
negligence  is  void.     Other  text  writers  sustain  the  same 
view.     Gray,  Commun.  Tel.  sec.  40;  Thomp.  Electr.  sees. 
188-193.     Many  authorities  might  be  collected  to  the  same 
effect.     The  case  of  Primrose  v.  Telegraph  Co.y  sxipra^  does 
not  establish  a  different  doctrine.     In  that  case  the  tele- 
gram was  a  cipher  one.     Neither  its  importance  nor  pur- 
port was  known  to  the  company.     There  was  a  mistake  in 
transmitting  the  same.     The  court  held  that  the  regula- 
tion which   required   that  such    a    message    should    be 
repeated  was  a  reasonable  one.     But  there  was  no  holding 
in  that  case  that  the  company,  by  any   regulation,  could 
exempt  itself  from  liability  for  gross  negligence  or  a  fraud. 
The  conclusion  I  have  reached,  therefore,  is  that,  if  the 
stipulation  has  the  force   claimed   for  it  in  this   case  b/ 
plaintiff  in  error,  it  is  void. 

I  have  considered  this  question  as  though  the  stipula- 
tions set  forth  upon  the  printed  blank  do  apply  to  the 
facts  presented  in  this  case,  but  I  am  of  the  opinion  that 
neither  in  letter  nor  spirit  do  they  apply  to  a  case  like  the 
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one  ftt  bar.  This  was  a  case  whore  the  company  con- 
'iTacted  to  transmit  a  mos.Qage  for  defendants  in  error,  and 
did  not  have  the  means  then  of  complying  with  the  con- 
tract, and  when  it  concealed  this  important  fact,  and  with- 
out which,  undoubtedly,  it  would  not  have  been  intrusted 
with  the  transmission  of  the  same.  The  stipulations  in 
the  blank,  I  think,  refer  to  cases  where  the  telegraph  com- 
pany is  able  to  comply  with  its  contract,  but,  through  the 
negligence  of  its  employes,  fails  to  transmit  the  telegram 
intrusted  to  it,  or  delays  it,  or  is  negligent  in  the  manner 
of  transmitting  it,  or  is  not  able  to  send  the  telegram 
through  defective  appliances,  but  does  not  conceal  this 
fact.  It  appears  that  there  were  other  means  for  trans- 
mitting the  message  from  Portland  to  Seattle.  Hence  the 
message  could  have  been  transmitted.  Although  it  does 
not  appear  that  the  contract  for  its  transmission  was  made 
with  reference  to  the  fact  that  plaintiflf  in  error  was  accus- 
tomed to  send  telegrams  intrusted  to  it  for  transmission  by 
the  Western  Union  Telegraph  Company  lines,  still  it 
could  have  done  so,  and  protected  defendants  from  the 
damage  it  incurred.  It  seems,  however,  that  the  plaintiflf 
in  error  chose  to  stand  by  the  contract  it  had  made  to 
transmit  the  message  over  its  own  lines,  when  at  the  time 
it  knew  it  was  unable  to  do  so. 

Hawlsy,  District  Judge  (concurring).  I  concur  in  the 
conclusions  reached  by  my  Brother  Knowles  on  all  the 
points  discussed  in  his  opinion  and  in  the  judgment  therein 
announced.  But  I  base  my  concurrence,  with  reference  to 
the  merits  of  the  case,  upon  the  general  principles  clearly 
enunciated  in  the  quotation  from  Gray  on  Telegraphic 
Communications  (section  18),  which  seem  to  me  to  be 
60und,  equitable  and  just.  It  was  the  duty  of  the  tele- 
graph company,  after  having  been  informed  of  the  impor-* 
tance  of  the  message  and  of  the  necessity  of  its  prompt 
transmission!  to  have  then  and  there  informed  the  sender 
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of  the  mesaage  of  the  fact  tb 
time  in  working  order.  It 
by  concealing  the  truth  as  t( 
was  its  duty  to  deal  with  its 
upon  equal  terms ;  to  notify 
facts,  80  as  to  leave  it  option 
line,  or  take  his  chances  ot 
speedily  repaired.  By  failii 
prived  itself  of  the  right,  wli 
had,  of  availing  itself  of  the 
stipulation  and  rules  which 
form  of  messages. 

McKesna,  Circuit  Judge, 
for  the  reasons  stated  by  Juo 

Note.  —  Besides  the  foregoing  m 
decided  during  the  period  oovered 
dut7  to  their  patrona  of  telegraph  ct 

Oeoroia. 

W.  U.  Tel.  Co.  T.  Wm.  E.  Mosa,  S 
494). 

Agent  of  telegraph  company  has  i 
from  himself  for  a  prepaid  mesaage  f 
a  subsequent  return  of  the  money,  a 
paid  it,  will  not  operate  as  a  ratific 
evidence  that  he  knew  of  the  subsi 
refunded. 

W.  U.  Tel.  Co.  y.  T.  D.  Power,  8u 
548). 

Where  the  sender  of  a  telegraphii 
then  withdraws  the  tender,  and  tahei 
message  ought  to  be  paid  for  by  the  i 

Payment  for  a '■  service  message" 
previously  sent.  Payment  to  a  "mes; 
payment  to  the  company  if  the  bill  re 
bill:  but,  if  it  relates  to  some  other 
of  the  boy's  authority  to  collect. 

W.  U.  Tel.  Co.  V.  Henry  O.  Smith, 
Ga.  441). 
Failure  of  the  sender  of  a  t«legnun 
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and  number  of  the  sendee  is  not  of  itself  negligence  on  his  part,  the  com- 
pany having  accepted  the  message  for  transmission,  and  received  the  toll 
therefor,  without  the  address  being  more  specific  than  it  v^as,  and,  so  far 
as  appears,  without  inquiring  of  the  sender  touching  the  street  and 
number. 

W,  U.  Tel  Co,  V.  Georgia  Cotton  Co.,  Supreme  Court,  August  14, 18W 
(M  Oa.  444). 

Where,  at  one  of  its  minor  offices,  a  telegraph  company  does  not  directly 
employ  an  agent  of  its  own,  but  by  some  arrangement  with  a  railroad 
company  obtains  the  services  of  its  agent  in  the  business  of  sending, 
receiving  and  delivering  telegraphic  messages,  the  office  hours  established 
by  the  railroad  company,  if  reasonable,  are  upon  the  same  footing  as  if 
they  were  established  directly  by  the  telegraph  company.  Although 
the  operator  so  employed  may  voluntarily,  and  as  matter  of  accommodation, 
habitually  return  to  his  office  after  the  office  hours  have  expired,  and  in  this 
way  may  be  more  attentive  to  the  interests  and  wishes  of  the  public  than 
his  duties  require  him  to  be,  the  company  will  not  be  bound  to  keep  the 
office  open  on  all  occasions  because  the  operator  has  done  so  habitually,  on 
most  occasions. 

It  is  a  question  for  the  jury,  and  not  for  the  court,  to  determine 
whether  the  condition  of  the  operator's  family,  on  a  particular  occasion, 
would  justify  him  in  closing  his  office  and  absenting  himself  therefrom 
somewhat  earlier  than  usual;  and,  although  he  may  have  foreseen  that  his 
duty  to  his  family  would  probably  require  him  to  do  this  on  that  occasion, 
it  was  not  obligatory  upon  him,  as  matter  of  law,  to  forewarn  the  tele- 
graph company,  nor  upon  the  company  to  employ  a  substitute  for  him  at 
that  time. 

In  the  absence  of  a  special  contract  to  transmit  immediately,  or  of  an 
express  request  for  information,  it  is  not  obligatory  upon  a  telegraph  com- 
pany to  acquaint  a  customer  with  the  office  hours  of  the  company,  at  the 
point  to  which  a  message  delivered  by  him  for  transmission  is  directed. 

In  TT.  U.  Td.  Co.  v.  Jacob  Michelson,  Supreme  Court,  Apr.  80, 1894  (94 
Oa.  486);  W.  U.  Td.  Co.  v.  J.  S.  Howell,  Supreme  Court,  Dec.  21, 1894  (95 
Oa.  194);  and  W.  U.  Tel.  Co.  v.  Louisa  Lark,  Supreme  Court,  June  10, 1895 
(95  Oa.  806),  the  constitutionality  of  the  statute  imposing  a  penalty  for 
failure  to  transmit  and  deliver  telegrams  was  under  consideration;  and  it 
was  held  that  the  interstate  commerce  provisions  of  the  Federal  Constitu- 
tion were  not  infringed  by  said  statute,  although  the  acts  of  negligence 
complained  of  were  committed  in  dealing  with  Interstate  messages,  the 
acts  of  negligence  happening  entirely  within  the  State. 

In  Abe  E.  Wolf  v.  W.  U.  Td.  Co.,  Supreme  Court,  April  9,  1894  (94  Ga. 

434);  J.  R.  Baldunn  v.  W.  U.  Td.  Co.,  Supreme  Court,  April  9,  1894  (93 

Ga.  692);  W.  U,  Td.  Co,  v.  J,  H.  Brighttvell,  Supreme  Ck)urt,  April  16, 

1894  (94  Gte.  434);  D,  F.  Chandler  v.  W.  U.  Td,  Co.,  Supreme  Court,  July 

VOL.    V— 54. 


850  AMERICAN  ELECTRICAL  CASES,      [vol.  6 


Cable  Co.  v.  Fleischner. 


28. 1894  (91  Ga.  442);  R.  L.  J.  Smith  v.  W,  U.  Tel.  Co  ,  Supreme  Court, 
July  22,  1894  (94  (Ja.  441);  W,  U.  Tel.  Co.  v.  Mrs.  J.  H.  Ryah.  Supreme 
Court,  August  20,  1894  (94  Ga.  836);  Waiiam  C.  Durant  v.  W.  U.  Tel.  Co., 
and  W.  A.  Rogers  y.  W.  U.  Tel  Co.,  Supreme  Court,  Aug.  20, 1894(94Ga. 
442);  J.  E.  Mathis  v.  W.  U.  Tel.  Co.,  Supreme  Court,  Aug.  81, 1894  (W 
QsL.  888);  J.  L.  Walker  v.  W.  U.  Tel.  Co.,  Supreme  Court.  Oct.  22, 1894  (95 
Ga.  526);  and  Randall  Davis  v.  W.  U.  Tel.  Co.,  Supreme  Court,  Not.  12, 
1894  (95  Ga.  530).  the  questions  decided  were  peculiar  to  the  statute  impos- 
ing penalty,  which  has  been  since  repealed.  See  4  Am.  ElectL  Cu.,  p. 
861,  note. 

In  W.  U.  Tel.  Co.  v.  J.  W.  Watson,  Supreme  Court,  July  80,  18W  (21 
S.  E.  Rep.  457).  the  only  question  was  one  of  damages  for  delay  is  the 
transmission  of  a  commercial  telegram. 

Indiana. 

W.  U.  Td.  Co.  V.  Henry  Stratemeier,  Appellate  Court,  Jan.  11, 1885  (11 
Ind.  App.  601). 

A  verdict  for  $500  for  mental  anguish,  caused  by  the  faOure  to  dellTer 
a  message  notifying  plaintiffs  daughter  of  the  death  of  her  brother,  is  not 
excessive. 

W.  U.  Tel.  Co.  V.  Edward  Bierhous  et  aZ.,  Appellate  Court,  Feb.  23. 
1896  (12  Ind.  App.  17),  is  the  same  case  which,  on  the  former  appeal,  is 
reported  4  Am.  Electl.  Cas.  708.  The  sole  question  upon  the  teoond  ap- 
peal was  one  of  pleading  and  burden  of  proof. 

Iowa. 

A.  M.  Oarreit  v.  W.  U.  Tel.  Co.,  Supreme  Court,  May  15, 1894  (58  N.  W 
1064).  This  was  the  second  appeal,  the  opinion  upon  the  decision  of  the 
first  appeal  having  been  reported  in  8  Am.  Electl.  Cas..  p.  657.  The  chief 
question  under  consideration  was  as  to  the  measure  of  damages. 

Nebraska. 

In  W.  U.  Tel.  Co.  v.  Bridget  Mullins.  Supreme  Court,  Apr.  5.  18M  (44 
Neb  732),  certain  declarations  of  an  agent  of  the  telegraph  company  wert 
held  to  be  beyond  the  scope  of  his  emplo>nnent,  and  so  not  binding  opoc 
the  company,  and  certain  damages  not  proper,  since  the  expense  allowed 
for  was  not  a  probable  result  of  the  negligence  of  the  company. 

North  Carouna. 

Z.  V.  Walser  v.  W,  U.  Tel.  Co.,  Supreme  Court.  Apr.  10, 1854  (114  5.  C 
440). 
Question  of  damages  for  failure  to  deliver  telegram. 

Pennsylvania. 

Ferguson  v.  Anglo-American  Tel.  Co.,  Common  Pleas.  No.  2,  Phila- 
delphia County  (16  Pa.  Co.  Ct.  Rep.  101). 

^The  measure  of  damages  for  delay  in  delirering  a  cipher  telegram  is  thf 
fum  paid  for  its  transmisjsion* 
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W,  U,  Tel,  Co.  V  John  B.  Houghton,  Court  of  Civil  Appeals,  Apr.  4* 
1894  (26  S.  W.  Rep.  448). 

Verdict  for  $3,000  damages  not  set  aside  as  excessive,  the  evidence  show- 
ing utter  absence  of  diligence  in  transmitting  and  delivering  a  telegram 
calling  plaintiff  home  because  of  the  sickness  of  his  son,  by  reason  of  the 
non-delivery  of  which  he  did  not  reach  home  until  after  his  son*s  death. 
Telegram  sent  by  wife  to  husband,  the  plaintiff. 

W  U  Tel.  Co.  ▼.  HUl,  Court  of  CivU  Appeals,  April  6,  1894  (26  S.  W. 
Rep.  252). 

Verdict  for  $500  for  delay  in  delivering  telegram  announcing  death  of 
brother  of  addressee,  plaintiff,  whereby  he  was  prevented  from  attending 
the  funeral,  held,  not  so  excessive  that  it  will  be  set  aside. 

Telegraph  company,  defendant,  not  allowed  to  prove  its  office  hours,  at 
terminal  office,  it  appearing  that  the  operator  to  whom  the  message  was 
given  for  transmission  said  it  would  be  delivered  that  night. 

W.  U.  Tel.  Co.  V.  Joseph  Kendzora,  CJourt  of  Civil  Appeals,  April  18, 
1894  (26  S.  W.  Rep.  245). 

Husband  may  recover  for  mental  anguish  caused  by  his  wife's  being 
deprived  of  medical  attendance  in  her  last  illness,  due  to  failure  of  tele- 
graph company  to  deliver  a  telegram  summoning  a  physician. 

W.  U.  Tel.  Co.  V.  L.  Hearne,  Court  of  Civil  Appeals,  April  25,  1894  (26 
S.  W  Rep.  438). 

(Questions  of  evidence  and  instructions  to  jury  in  action  against  tele- 
graph company  occasioned  by  a  mistake  in  transmitting  a  business  mes- 
sage. 

W,  U.  Tel.  Co.  V.  Frank  TJiomas  et  a/.,  Court  of  Civil  Appeals,  Apri 
25, 1894  (26  S.  W.  Rep.  117). 
Questions  of  evidence. 

W.  U  Tel.  Co.  V,  Henry  A.  Linn,  Supreme  Court,  April  26,  1894  (87 
Tex.  7). 

Stipulation  as  to  repetition  of  messages  will  not  relieve  telegraph  com- 
pany against  negligence  of  its  servants. 

Damages  not  allowed  for  mental  distress  in  case  where  the  delayed  mes- 
sage announced  the  sickness  of  a  sister  of  the  plaintiff,  addressee,  it  ap- 
pearing that  he  could  not  have  reached  where  she  was  in  time  to  attend 
her  funeral,  if  the  message  had  been  promptly  delivered. 

W.  U.  Tel.  Co.  V.  Jennie  Porter,  Court  of  Civil  Appeals,  May  8,  1894 
(26  S.  W.  Rep.  866). 

Extract  from  head  note: 

Where  a  telegram  announces  sickness,  it  is  the  duty  of  the  company's 
agents  to  inquire  about  the  relationsliip  of  the  parties  if  they  desire  such 
information;  and,  in  an  action  for  failure  to  deliver  such  message,  the 
petition   is  not  defective   for   failure    to  aver   tliat   the   relationship 
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WM  known  to  defendant  when  the  telegram  waa  delivered. 

Podtive  testimony  that  plaintifTs  absence  from  the  bedside  of  bar  dying 
sister  caused  her  mental  anguish  is  not  required,  but  it  is  sufBcient  if  thii 
tmcit  maj  be  inferred  from  the  evidence. 

Damages  in  the  sum  of  $1*000  for  failure  to  deliver  a  message  nm- 
moning  plaintiff  to  the  bedside  of  her  djing  half-sister  will  not  be  let 
aside  as  excessive,  though  no  great  degree  of  affection  is  shown  to  bsve 
subsisted  between  the  sisters,  and  though  plaintiff  could  have  rsaohed  ber 
sister's  bedside  but  a  short  time  before  she  became  entirely  unoonsciaiii, 
and  though  plaintiff  attended  her  funeral,  in  response  to  another  telegEun. 

E.B.  Carver  V.  W.  U.  2W.  Co.,  Court  of  Civil  Appeals,  ICay  8, 18M(S1 
8.  W.  Rep.  48S). 

Head  note): 

Where  a  telegraph  company,  with  notice  of  th^  importance  of  amcB- 
sage  directing  the  purchase  of  cattle,  fails  to  deliver  it,  and  there  is  anb- 
sequent  permanent  advance  in  the  price  of  cattle,  the  company  wiQ  be 
liable  to  the  sender  for  the  loss  sustained  by  purchase  oC  cattle  at  tbe 
advanced  price. 

W.  U.  TeL  Co.  V.  Jawui  Elliott,  Court  of  avfl  Appeals,  ICay  t,  UM  (7 
Civ.  App.  489). 

Stipulation  as  to  unrepeated  messages  hdd  to  protect  the  oompaaj  is 
given  case,  the  name  of  the  addressee  having  been  changed  iatraosmisMs. 

W.  U.  TeL  Co.  V.  W.  Q.  Thompmm,  Court  of  Civil  Appeals,  Msj  15, 
1885  (81  S.  W.  Bep.  818). 

|(Head  note): 

Where  a  tel^praph  company  has  received  a  message  directed  to  one  p«- 
son  in  the  care  of  another,  and  has  tendered  it  to  the  person  in  whose  csre 
it  was  sent,  his  refusal  to  receive  the  message  releases  the  company  froai 
liability  to  the  addressee  for  its  non-delivery. 

W.  r.  7U.  Co.  V.  Jfrs.  S.  J.  fbrt.  Court  of  Civil  Appeals.  Hay  18,  V»i 
(88  S.  W.  Rep.  788). 
(Head  note): 

A  plaintiff  who  is  neither  the  sender  nor  the  recover  ot  a  Megiam  esa- 
not  recover  damages  for  delay  in  transmission  where  there  is  »^Hk'"C 
either  in  the  message  itself  or  in  the  directions  given  to  the  ffWg,ia|Jiagwt 
to  indicate  that  the  message  was  sent  for  plaintiff's  benefit. 

IT.  r.  7H.  Co.  V.  Reem  dt  MeOkudom^  Court  of  Civil  Ajy ,f,  j«^  j^ 
1884  (97  S.  W.  Rep.  818). 

Stipalati'^  as  to  repetition  of  messages  held  to  be  waived,  it  »^f^uni 
that  the  sender,  sometime  after  presenting  the  message,  soggesled  to  the 
operator  chat  it  be  repeated,  and  was  told  that  this  wooid  be  ^nlsBst 
the  menage  had  gone  through  *'aU  right." 

IT.  r.  7W.  0>.  V.  j:RB;fiiry.SapremeOoort.Janel8.18M(87Tte.l«Jl 
G>mp  aim  held  insufficient  to  sup^iort  judgment  by  ^Ma-ait  for 
sollenng. 
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W.  U.  Td.  Co.  V.  Motley,  Supreme  Court,  May  94, 1894  (87  Tex.  88.) 
Reooveiy  of  damages  for  mental  distress  for  delay  in  delivering  tele- 
gram announcing  illness  of  father  of  addressee  and  his  impending  death, 
it  appearing  that  if  the  message  had  been  duly  delivered  she  could  not 
have  been  present  at  the  funeral,  held,  improper. 

W.  U.  Td.  Co.  y.  John  A.  Stone,  Court  of  CivU  Appeals,  June  90, 1894 
(27  S.  W.  Rep.  144). 
To  the  same  effect  as  last  above. 

TV.  U.  Td.  Co,  V.  Frank  J.  WiUiford,  Court  of  Civil  Appeals,  June  91, 
1W4  (97  8.  W.  Rep.  700). 

Measure  of  damages  for  failure  to  deliver  telegram,  whereby  opportunity 
to  sell  property  was  lo^,  is  the  dtffereaoe  between  market  value  at  the 
place  and  time  and  the  price  for  which  they  could  have  been  sold. 

iQ  action  for  failure  to  deliver  telegram,  it  being  shown  that  the  origina 
message  had  baen  lost  or  destroyed,  secondary  evidence  of  its  contents  is 
admissible. 

W.  U.  Td.  Co.  V.  J.  W,  Teaffue,  Court  of  Civil  Appeals,  Sept.  19,  1894 
(97  S.  W.  Rep.  9(^8). 

The  fact  that  the  place  of  address  is  outside  the  free-delivery  limits  does 
not  relieve  the  company  for  failure  to  deliver  a  message  which  it  has  imder 
taken  to  deliver. 

W.  U.  Td.  Co.  V.  Jule8  De  Jarles,  Court  of  Civil  Appeals,  Sept.  90, 1894. 
(97  S.  W.  Kep.  792). 

Though  the  ad  Iressee  of  a  telegram  is  not  at  the  place  named,  the  com- 
pany should  not  simply  leave  the  telegram  at  that  place,  but  must  use 
reasonable  diligence  to  find  the  addressee. 

In  action  for  delay  in  delivering  telegram  announcing  death  of  addrcssee*s 
child,  damages  for  mental  distress  caused  by  his  failure  to  see  the  child 
before  itn  body  was  decomposed,  may  be  allowed. 

W.  U.  Td.  Co.  V.  George  May  and  Wife,  Court  of  (}ivil  Appeals,  Sept.  96, 
1894.  (97  S.  W.  Rep.  76U). 

Ad  iresssee  m  ly  recover  for  mental  anguish  caused  by  delay  of  message 
pj  venting  his  seeing  his  mother  before  her  death. 

Notice  of  claim  for  damages,  required  by  stipulation  to  be  given  to  the 

0  m^jany,  may  be  given  to  the  agent  of  a  foreign  telegraph  company  at  the 
terminal  office. 

Company  may  establish  reasonable  hours  for  delivery  of  telegram,  and 

1  ot  liable  for  failure  to  deliver  after  such  hours,  though  sender  not  noti- 
fied of  them. 

W.  U  Td.  Co.  V.  A.  C.  Johnson,  Court  of  CivU  Appeals,  Oct.  10,  1894  (98 
S.  W.  Rep.  124). 

Quest  ons  of  charge  to  jury  with  reference  to  recovery  for  mental 
digress. 
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W.  U,  Tel.  Co.  T.  J.  FiU  Linney,  Court  of  Civil  Api>ealj,  Oct.  11,  18W 
2S  S.  W.  Rep.  284). 
Qaestions  of  measure  of  dama^^  for  delaj  of  commercial  tel^ram,  ftc. 

W.  U.  TeL  Co,  V.  J.  T.  Ferguson,  Court  of  Civil  Appeals,  Oct  81, 1891 
(83  S.  W.  Rep.  1048). 

The  ttipulation  in  a  telegraph  blank,  limiting  the  time  within  which 
claims  for  damages  must  be  presented  in  writing,  held^  not  soffioientl; 
complied  with  by  the  commencement  of  an  action  and  service  of  citatioii 
within  the  time  limited. 

In  W.  U.  Tel  Co.  t.  B.  Oidcumb,  Court  of  Civil  Appeals.  Nov.  8, 18C4 
(88.a  W.  Rep.  899) ;  W.  U.  Tel.  Co.y.  J.  A.  Kemp  Grocer  Co.,  Court  of  Qfil 
Appeals,  Dec.  5,  1894  (28  S.  W.  Rep.  905):  W.  U.  Tel.  Co.  v.  BMnwm 
Court  of  CivU  Appeals,  Jan.  2, 1895  (29  S.  W.  Rep.  71),  the  only  quesiaoiis 
related  to  measure  of  damages. 

W.  U.  TeL  Co.  V.  Finer,  Court  of  CivU  Appeals,  Dea  12, 1894  (28  a  Vi. 
Rep.  86). 

Commencement  of  an  action  within  the  time  limited  is  sufficient  com- 
pliance with  the  requirement  that  claims  for  damages  be  recovered  within 
a  given  time. 

Such  stipulation  is  matter  of  defense. 

$8,160  held  not  excessive  damages  for  mental  dtstrees  to  a  son,  the 
addressee  of  a  telegram,  announcing  his  father*s  serious  illness,  bj  the 
d^lay  of  which  he  failed  to  arrive  before  his  father  became  nnconscioiii. 

ir.  U.  TeL  Co.  V.  Tim  O'Keefe,  Court  of  Civil  Appeals,  Jan.  18, 1896  (29 
a  W.  Rep.  1187). 

A  telegraph  company  is  not  relieved  from  liability  by  the  fact  of  non- 
prepayment  of  special  charges  for  delivery  beyond  the  free  delivery  limit, 
the  sender  having  notified  the  operator  and  having  been  told  by  him  thit 
the  telegram  would  be  delivered  and  any  extra  charge  collected  fiom  the 
addreoBsee. 

$1,000  held  not  excessive  damages  where  delay  of  a  telegram  prevented 
the  addressee  from  reaching  his  daughter  before  her  death. 

Dnrt»  Tei.  4Jt  Teleph.  Co.  v.  John  Seidert,  Court  of  Cirik  A|^ieals,  Jtn. 
80. 1895 129  a  W.  258). 

Hie  addressee  of  a  telegram  may  recover  damages  for  mental  sofferiDg 
caused  by  negligent  &ilure  to  deliver. 

It  b^ng  the  custom  of  the  employes  of  a  telegrai^  company,  knovn 
and  acquiesced  in  by  the  company,  to  receive  messages  by  telephooe  for 
the  purpose  of  transmission,  the  company  is  bound  to  transmit  any  mes- 
sage so  received  which  its  employes  agree  to  send. 

ir.  ('  Tfi,  Co.  V.  J,  T,  Jtanesy  Court  of  CivU  Appeals,  Febi  IS,  ISM  (2> 
a  W.  Rejv  IIJM:. 
<)uesUuns  of  charge  to  jury. 
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W.  U.  Tel.  Co,  V.  A.  C.  Womack,  Court  of  CivU  Appeals,  Fteb.  16,  1805 
(39  S.  W.  Rep.  982). 

Proper  to  allow  damages  for  mental  suffering  of  father  due  to  delaj  of 
telegram  inquiring  for  lost  son.  No  defense  in  such  an  action  that  the 
son  was  not  really  lost,  but  was  at  the  home  of  the  addressee. 

Circumstances  held  to  not  exempt  the  company  for  failure  to  deliver 
outside  the  free  delivery  limit. 

W.  U.  Tel  Co.  V,  Jack  Terrell,  Court  of  Civil  Appeals,  Feb.  27, 1896  (80 
S.  W.  Rep.  70). 

Where  a  telegram  is  sent  to  one  person  in  care  of  another  delivery  to 
the  latter  is  sufficient. 

Notice  of  claim  for  damages  not  sufficiently  served  on  telegraph  com. 
pany  by  delivery  to  messenger  in  employ  of  company  to  be  delivered  to 
the  local  agent. 

Jane  Thompson  v.  W.  U,  Tel,  Co.,  Court  of  Civil  Appeals,  March  18, 1895 
(80  S.  W.  Rep.  250). 

Telegraph  company  not  relieved  from  liability  for  failure  to  deliver  a 
telegram,  where  the  fault  was  that  of.  the  person  to  whom  it  had  entrusted 
the  message  for  delivery  pursuant  to  an  arrangement  with  a  person  other 
than  the  addressee. 

M.  B.  Ricketta  v.  W.  U.  Tel.  Co,,  Court  of  Civil  Appeals,  March,  18,  1895 
(30  8.  W.  Rep.  1105). 

Company  not  liable  for  mental  distress  of  sender,  for  delay  in  delivery 
of  money  sent  by  telegraph.  Nor  for  mental  anguish  to  addressee.  De 
VoeglerT.  W,  U,  Tel.  Co.,  Court  of  Civil  Appeals,  March  18,  1895  (80  8. 
W.  Rep.  1107). 

W.  U.  Td,  Co.  V.  J,  M.  Burrow,  Court  of  CivU  Appeals,  March  18,  1895 
(80  8.  W.  Rep.  878). 

Unrepeated  message  stipulation  will  not  relieve  company  from  liability 
for  delay  arising  after  the  receipt  of  the  message  at  the  terminal  office. 

W.  U,  Tel.  Co.  V.  W,  H,  Smith,  Supreme  Court,  March  25, 1895  (80  S. 
W.  Rep.  549). 

Held  not  reversible  error  to  refuse  to  charge  that  plaintiff,  the  addressee 
of  a  telegram,  summoning  him  to  his  dying  father,  could  not  recover  for 
mental  distress  occasioned  by  his  father *s  death,  but  only  for  such  as  was 
due  to  his  failure  to  reach  his  father  before  he  died. 

In  such  a  case  the  burden  is  upon  plaintiff  to  show  that  if  the  message 
had  been  properly  delivered  the  injury  complained  of  would  not  have 
occurred. 

W.  U,  Tel.  Co.  V.  C.  R.  McMillan  and  Wife,  Court  of  Civil  Appeals, 
March  27,  1895  (80  8.  W.  Rep.  298). 

Reasonable  regulations  of  a  telegraph  company  for  the  management  of 
its  business  are  binding  on  its  patrons,  though  they  have  no  knowlege  of 
it. 
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Damages  for  mental  distress  will  not  be  allowed  unless  the  company 
had  notice  that  failure  to  deliver  would  have  such  effect;  and  where  the 
person  whose  death  was  announced  was  a  brother-in-law  of  the  addreesee, 
such  notice  was  not  given  by  the  message  itself. 

W.  U.  Tel.  Co.  y.  PaUy  McCoy,  Court  of  Civil  Appeals,  April  8,  189S 
(81  S.  W.  Rep.  210). 

Sunday  telegrams,  in  absence  of  special  contract,  are  received  with  tiie 
understanding  that  they  are  to  be  transmitted  and  delivered  subject  to 
such  reasonable  rule  as  may  have  been  established  for  the  conduct  of  the 
business.  A  regulation  fixing  reasonable  hours  for  the  transactioii  of 
business  on  Sunday  held  valid. 

A  stipulation  permitting  delivery  to  be  made  on  a  day  subsequent  to  that 
of  its  receipt  at  the  terminal  office  is  in  absence  of  fraud  valid. 

W.  U.  Td.  Co.  y.  J.  L.  RuaaeUy  Court  of  Civil  Appeals,  May  1, 1896  (31 
S.  W.  Rep.  608). 

Circumstances  held  to  show  negligence  of  a  telegraph  company  in  Rul- 
ing to  deliver  a  message  after  its  receipt  at  the  terminal  office. 

W.  U,  Td.  Co.  y.  Jamet  Boots,  Court  of  Civil  Appeals,  May  29, 1896  (tl 
S.  W.  Rep.  825). 

The  mere  fact  of  delay  of  a  telegram  makes  a  prima  fade  case  of  negii- 
genoe,  and  throws  the  burden  upon  the  company  of  proving  tiiat  if  its 
wire  was  out  of  order  it  was  not  in  fault.  Damages  may  be  recovered  for 
negligence  in  the  delivery  of  an  interstate  telegram. 

Wisconsin. 

Oustav  Hartsteiny.  W.  U.  Td.  Co.,  Supreme  Court,  March  5,  1825  (89 
Wis.  581). 

Nonsuit  held  properly  granted  in  action  for  delay  of  telegram  relating  to 
business  matters. 

Fedbrax.  Courts. 

C.  R.L.  FincUay  v.  W.  U.  Td.  Co.,  U.  S.  Circuit  Court,  Western  District 
of  Virginia,  May  28,  1894  (64  Fed.  Rep.  459). 

The  addressee  is  bound  by  the  stipulation  in  a  telegraph  blaak,  limiting 
the  time  within  which  to  present  olaims  for  damages. 

W.  U.  Td.  Co.  V.  Thomas  J.  Cogginet  al.,  U.  S.  Circuit  Court  of  Appea]i» 
Eighth  Circuit,  May  6,  1895  (68  Fed.  Rep.  187). 

In  an  action  for  damages  for  non-delivery  of  the  following  telegram: 
**Be  on  hand  evening  of  third.  I  got  early;*'  held,  that  no  recovery  could 
be  had,  since  ( 1)  it  did  not  appear  that  the  addressee  would  have  under- 
stood the  message  if  he  had  received  it;  and  (2)  neither  the  meaning  nor 
importance  of  it  were  disclosed  to  the  operator  to  whom  the  message  wai 
presented  for  transmission. 
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Manoranda  of  ca  im  not  selected  for  reprintlDg  in  AiU.  and  not  prieTlooely  men 
tloned  In  notee. 

Elbctbic  uoht  coMPAirr.— Taxation. 

Comnumwealth  v.  EdUon  Electric  Light  A  Power  Company,  PennsyL 
▼ania  Supreme  C:k>urt,  July  18, 1805  (82  Atl.  Rep.  419).  The  foUowing  if 
the  head-note: 

"A  company  generating  electricity,  and  selling  it  to  customers  for 
power,  illuminating  or  heating  purposes,  is  not  a  manufacturing  company, 
within  Act  1885,  exempting  the  capital  stock  of  manufacturmg  companies 
from  taxation." 

Electric  railway.— Strebt  use. 

Ann  Curvin  v.  Rochester  Railway  Company,  N.  Y.  (General  Term,  Fifth 
Department,  June,  1894  (78  Hun,  555). 

The  plaintiff,  owner  of  real  estate,  signed,  with  a  large  number  of  other 
owners,  the  following  instrument: 

*'For  value  received,  I  hereby  grant  to  the  Rochester  Railway  Company 
the  right  to  construct,  maintain  and  operate  a  double-tracked  railroad 
upon  Plymouth  avenue,  from  the  bridge  over  the  abandoned  (Genesee 
Valley  canal  to  the  southerly  end  of  Plymouth  avenue,  such  railroad  to 
consist  of  a  single  track  upon  each  side  of  the  roadway  and  to  be  operated 
by  electricity  as  motive  power." 

The  following  is  an  extract  from  the  head-note: 

Held,  that  such  instrument  gave  no  right  to  the  railroad  company  to  lay 
and  operate  a  railroad  beyond  the  limits  of  the  street  therein  referred  to; 

That  such  instrument  must  have  such  practical  operation  as  the  case 
permitted  of,  and  if  there  could  not  be  two  tracks  in  front  of  the  premises 
of  a  person  signing  such  instrument,  the  railroad  company  must  be  content 
with  one,  and  if  that  one  could  not  be  laid  outside  of  the  traveled  track  of 
the  highway  it  must  be  laid  on  the  traveled  track  thereof,  or  the  company 
must  forego  the  privilege  of  laying  any  track  at  all  over  such  portion  of 
the  road. 

Telegram,  inviolabilitt  of. 

In  re  Storrer,  U.  S.  District  Court,  Northern  District  of  California,  Aug. 
f ,  1894  (03  Fed.  Rep.  564). 

A  telegram  is  not  a  privileged  communication  in  the  hands  of  the  tele- 
gnph  company;  its  production  may  be  compelled  for  the  purpose  of  in- 
vestigating, by  a  United  States  Grand  Jury,  charges  of  criminal  acts  of  the 
parties  to  the  messages,  in  which  the  telegraph  company  is  not  implicated. 

Contents  of  subpoena  dneea  tecum,  held  sufficiently  definite  and  specific 
under  the  circumstances  of  the  given  case. 

(857) 
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Cksca  of  this  series  cited  in  opibion:  Ex  parte  Bnnim,  toL  1,  p.  816; 
United  States  r.  Hunter,  vol.  1,  p.  444;  Xational  Bank  v.  National  Bank, 
▼oL  1,  p.  109;  Woods  r.  Miller,  toI.  1,  p.  824;  Ex  parte  Jajpnes,  toL  S.  p. 
464. 

TeLMPHOKE.— INFORMATION  BY  TO  SUPPORT  ATTACmfKNT. 

ChaHes  S,  Murphy  ▼.  William  C  J<Mek  et  a/.,  New  Tork  Court  of 
Appeals,  April  17. 1894  (143  N.  Y.  215). 

While  the  material  averments  to  support  an  attachment  may  be  made  on 
information  and  belief,  and  such  information  may  be  communicated  to  the 
affiant  by  telephone,  it  must  appear  that  the  affiant  knew  the  person  m 
oommunicating  with  him  and  recognised  his  Toioe,  or  knew  in  some  ntis- 
tMtiUxj  way  who  was  speaking  with  him. 


INDEX. 


Llmttlaif   owner*    riglits    ol^  as   to  use  of  kin^way  for 
•loetneal  pnrposos.    (See  Notxb,  pp.  110, 184,  206.) 

In  rural  highway,  fee  to  center  of  which  is  in  abutting 
owner,  erection  of  telephone  and  telegraph  poles  and  wires 
imposes  new  servitude  for  which  'compensation  must  be 
made. 

Eels  V.  Am.  Teleph.  &  Tel.  Co.  (N.  T.) 02 

Contra  as  to  telegraph  poles. 

People  V.  Eaton  (Mich.) 87 

And  as  to  telephone  appliances. 

Cater  v.  Northwestern  Teleph.  Exch.  Co.  (Minn.) Ill 

Injunction  at  suit  of,  to  prevent  replacing  certain  telegraph 
poles  with  new  ones,  and  to  increase  number  of  wires, 
denied. 

Wirth  V.  Postal  Tel.  Cable  Co.  (Ohio) 184,  note. 

Having  consented  to  running  of  telegraph  line  in  front  of 
his  premises,  restrained  by  injunction  from  interference 
with  poles  placed  exactly  as  designated  by  him,  and  wires 
strung  upon  them,  or  with  completion  of  line.  This 
upon  principle  of  equitable  estoppel  and  independent 
of  question  of  new  servitude. 

W.  U.  TeL  Co.  V.  Bullard  ( Vt.) 102 

Protected  by  injunction  from  erection  of  telephone  pole  in 
front  of  door  or  window  of  his  building. 

Bussv.  Pa.  Teleph.  Co.  (Pa.) 102 

I  While  municipal  corporation  has  right  to  use  streets  for  fire 
alarm  service,  such  use  must  be  reasonable.  Maintenance 
of  unsightly  poles  in  a  handsom*  residence  street  for  sup- 
port of  only  two  wires,  unreasonable. 

Prentiss  v.  Cleveland  Teleph.  Co.  (Ohio) 126 

iSectric  light  poles,  for  public  lighting,  impose  no  new  servi- 
tude. 

Loeber  v.  Butte  General  Elec.  Co.  (Mont.) 180 

Electric  street  railway  and  appliances  impose  additional 
servitude,  outside  of  municipal  boundaries. 

Pennsylvania  Ry.  Co.  v.  Montgomery  Co.,  &c.,  Ry. 

Co.  (Pa.) 166 

(852) 
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Eleotrie  street  railwaj  impoeee  no  new  burden,  in  dtj 


limborger  ▼.  San  Antonio,  &o..  By,  Co,  (Tex.) 181 

Bimmonw  ▼.  Toledo  (Ohio) IS 

State,  Kennelly,  Proa.  t.  Jersey  City  (N.  J,) 146 

West  Jersey  EL  Co.  y.  Camden,  &c,,  R.  Co.  (N.  J,)... .  197 

NeTer  adjudicated  in  New  Jersey  as  to  rural  highway. 

Borden   ▼.  Atlantic  Highlands,  Ac.,  Elec  Ry,  Co. 

(F.J.) m 

Hay  restrain  hy  injunction,  as  nuisanoe,  oonstmctioii 
of  electric  railway  in  borou^  street,  without  consent 
of  local  authorities. 

Thomas  y.  Inter-County  St.  Ry,  Co.  (Pa,). m 

Held  entitled  to  recover  against  electric  street  railway  com- 
pany for  injury  to  his  right  of  access  caused  by  cutting 
down  street  without  compenssiing  him. 

Eachus  y.  Los  Angeles  C(»isoL  Elec.  Ry.  Co.  (CaL)...  184,  note. 

Not  entitled  to  damages  for  interference  with  right  of  access 
by  electric  railway  coming  so  near  sidewalk  as  to  interfere 
with  oonyenient  receipt  and  delivery  of  goods. 

limburger  v.  San  Antonio,  &c.,  St.  Ry.  Co.  (Tex.) . .-       IM 

In  action  at  suit  of,  to  restrain  operation  of  electric  raflway 
which  had  filled  in  roadway  in  front  of  i^aintifl^ 
bouse  so  as  to  injure  his  means  of  access  and  to  compel 
restoration  of  road  to  former  level,  judgment  of  ZK>n5uit 
reversed. 

Westheffer  y.  Lri)anon,  ftc.,  8t.  Ry.  Co.  (Pa.) 184,  note. 

Stay  of  proceedings  granted  at  instance  of,  pending  hearing 
and  decision  of  certiorari  to  review  ordinance  granting 
ri^t  to  erect  troUey  railway,  vacated. 

State,  Roebling,  Pros.  v.  Trenton  (N.  J.) US 

Has  property  interest  in  shade  trees  along  highwi^,  and 
right  toUieir  enjoyment,  subject  only  to  oonvenienoe 
of  puUic  traveL 

Such  property  right  is  proper  subject  of  legislation  for 
his  protection. 

Not  estopped  from  asserting  property  interest  in  highway 
and  trees  as  against  telegraph  company,  by  failure  to 
9pptj  for  injunction  when  line  was  built. 

Dailey  V.  State  (Ohio). 181 

Uectrio  raflway  company  authorized  by  city  to  erect  troUe^ 
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road  has  right  to  trim  trees  overhanging  street  when 
reasonably  neoessary  for  passage  of  wires. 

Dodd  V.  Consolidated  Traction  Co.  (N.  J.) 2D1 

Held,  sufficient  evidence  of  gross  negligence  in  action 
against  telephone  company  for  cutting  trees,  with  sup- 
posed consent  of  owner. 

Poston  T.  Cumberland  Teleph.  &  Tel.  Co.  (Tenn.) 20S 

In  action  against  electric  company  for  trespass  in  cutting 
limbs  from  shade  trees,  charge  to  jury  held  sufficiently 
favorable  to  defendant. 

Gorman  ▼.  Eastchester  Elec.  Co.  (N.  Y.) 19ft 

kdaissloiia*  declajmtioBS  ajid  m,mim  of  ag«nts  or  aerraAta 
9itmimgrmph  companies. 

Agent  no  right  to  substitute  service  message  for  prepaid 
message  handed  him  for  transmission. 

Western  Union  Tel.  Co.  v.  Mo6s(Ga.) 848,  note. 

Payment  to  messenger  of  bill  pertaining  to  message  deli- 
vered by  him  at  time  of  delivery  is  payment  to  company ; 
as  to  any  other  message  authority  to  collect  should  be 
ascertained. 

Western  Union  Tel.  Co.  v.  Power  (Oa.) 848,  note. 

Certain  declarations  held  to  be  beyond  scope  of  employment, 
and  so  not  binding  on  company. 

W.  U.Tel.  Co.  v.Mullins  (Neb.) 850,  note. 

tardea  of  proo£ 

On  company  maintaining  electric  wires,  that  it  was  not 
negligent  in  allowing  live  wire  to  hang  so  near  side- 
walk that  traveler  came  in  contact  with  it  and  was 
kiUed. 

Denver  Consol.  Elec.  Co.  v.  Simpson  (Col.) 978 

Haynesv.  Raleigh  Gas  Co.  (N.C.) 284 

If  traveler  both  look  and  listen  for  approaching  cars  before 
attempting  to  cross  electric  railway,  company,  complain- 
ing that  he  did  not  look  and  listen  at  right  place,  has  bur- 
den of  establishing  that  there  was  a  place  where  he  could 
have  had  a  better  view. 

Downey  v.  Pittsburg,  &c.,  Traction  Co.  (Pa.) 685 

Failure  to  deliver,  or  delay  of,  telegram,  raises  presumption 
of  negligence. 

Sherrill  v.  W.  U.  Tel.  Ck).  (N.  C.) 754 

Western  Union  Tel.  Co.  v.  Boots  (Tex  ) 868,  note. 
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CAlifomia  telegraph  statute. 

Declares  that  telegraph  companj  is  not  common  carrier,  but 
must  use  **  great  care  and  diligence/*  So  far  as  stipula- 
tion as  to  unrepeated  messages  purports  to  exempt  com- 
panj from  liability  in  case  of  failure  to  exercise  such  care 
it  is  ineffectual. 

Western  Union  Tel.  Ck).  v.  Cook  (U.  S.) 7» 

CertlenurL 

Proper  remed  j  of  abutting  owners  to  test  legality  of  munici- 
pal ordinance  authorizing  railway  company  to  place  rails, 
poles  and  wires  on  their  land  in  the  street. 

8Ute,  Kennelly,  Pros.  v.  Jersey  City  (N.  J.) !4I 


CJpher  and  uaintelUgiWe  diapatchee.    (See  **  Damaget.*^ 
CoadeMMitleB.    (See  *'  Eminent  Domain.'*) 

CeaatitatleMJ  law. 

Indiana  statute  for  taxation  of  teleg^ph  companies  not  un- 
constitutional. 

W.U.TeLOo.v.  Taggart (Ind.) Gtf 

State  priWlege  tax  upon  telegraph  company  which  has 
availed  itself  of  pririleges  of  post-roads  act,  said  tax  being 
in  lieu  of  all  other  taxes  and  based  upon  number  of  miles 
of  wire  within  State,  not  unconstitutional. 

Postal  Tel.  Cable  Co.  ▼.  Adams  (U.S.) G36 

Municipal  ordinance  imposing  on  telegraph  company  tax 
restricted  to  business  done  wholly  within  city  and  not  in- 
cluding business  done  for  Federal  government,  not  uncon- 
stitutional. 

Postal  Tel.  Cable  Co.  t.  Charleston  (U.  S.) 618 

Michigan  statute  authorizing  maintenance  of  telegraph 
lines  in  highway,  subject  only  to  convenience  of  traveling 
public,  not  unconstitutional,  as  taking  private  property 
for  public  use  without  compensation. 

People  V.  Eaton  (Mich.) 87 

New  York  statute  permitting  street  railway  to  cross  steam 
railroad  at  grade  does  not  infringe  State  Constitution. 
Buffalo,  Ac.  R-  Co.  v.  N.  Y.,  L.  E.  &  W.  R.  Co. 
iK.  Y.) 2Sl.note. 

Statute  compelling  street  railway  companies  to  provide  en- 
closures to  protect  motormen,  held  constitutionaL 

State  V.  Hoskins  (Minn. ) €14 

SUte  V.  Nelson(Ohio) 61» 
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Statute  which  requires  city  or  town  desiring  to  engage  in 
business  of  electric  lighting,  to  purchase  plant  of  any  pri- 
Tate  corporation  doing  such  business  there  and  desiring 
to  sell,  not  unconstitutional. 

Citizens*  Gaslight  Co.  of  Reading  v.  Wakefield  (Mass.)         031 

Statutes  prescribing  penalties  for  negligence  of  telegraph 
companies  not  repugnant  to  interstate  commerce  provi- 
sions of  Federal  Constitution. 

Butnerv.  W.U.Tel.  Co.  (Ok.) 758 

Western  Union  Tel.  Co.  v.  Bright  (Va.) 797 

Western  Union  Tel.  Co.  v.  Howell  (Ga.) 849,  note. 

Western  Union  Tel.  Co.  ▼.  Lark  (Ga.) 849,  note. 

Western  Union  Tel.  Co.  ▼.  Michelson  (Ga.) 849,  note. 

Crontraet.    (See  ** Discrimination,*^ 

Contrlbutorj   nmgUgenco*    (See    9ho**l>uty  to  Passengers/' 
••  Duty  to  Travellers.") 

Not  under  circumstances  of  given  case,  for  boy  walking 
on  sidewalk  to  take  hold  of  apparently  dead  wire,  receiving 
electric  shock  which  caused  his  death. 

Haynes  v.  Raleigh  Gas.  Co.  (N.  C.) 264 

Question  held  properly  submitted  to  jury,  as  to  person  killed 

by   picking    up   live   electric    wire,    though   previously 

warned. 

Texar  kana  Gas  &  Elec.  Lt.  Co.  v.  Orr  (Ark.) 272 

Of  persons  injured  by  electric  shock,  question  for  jury. 

lUingsworth  v.  Boston  Elec.  Lt.  Co.  (Mass.) 812 

Giraudi  v.  Elec.  Imp.  Co.  of  San  Jose  (Cal.) ,         8ic( 

Whether  or  not  experienced  lineman,  who  in  daytime  when 
standing  upon  copper  roof  which  he  knew  was  a  con- 
ductor of  electricity,  unnecessarily  stooped  under  a  group 
of  electric  wires,  which  he  saw  and  knew  might  bi 
dangerous,  without  noticing  another  group  of  wires 
nearby  and  in  plain  siglit;  in  consequence  of  which  con- 
duct his  hand  came  in  contact  with  electric  light  wire 
at  place  where  insulation  was  burned  off,  and  was 
injured —  was  guilty  of ,  so  as  to  bar  recovery,  quaere. 

Hector  v.  Boston  Elec.  Lt.  Co.  (Mass.) 800 

Failure  of  sender  of  telegram  to  g^ve  street  and  number  of 
addressee,  is  not. 

Western  Union  Tel.  Co.  v.  H.  G.  Smith  (Ga.) 848,  note. 

Damaf^s  and  measure  of  daiiui£^es  for  error,  fte«f  in  trans- 
misBioB  of  telei^ams. 

Measure  for  error  in  transmission  of  cipher  dispatch,  con- 
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tents  of  which  are  not  diaolosed  to  operator  or  company, 

IB  sum  paid  for  transmission  onl j. 

Ferguson  t.  Anglo-American  Tel.  Ck>.  (Fa.) 8S0,  note. 

Primroeev.  W.  U.Tel.  Co.  (U.S.) 809 

Western  Union  Tel.  Co.  ▼.  Coggin  (U.  S.) 856,  note. 

Where  telegram  directs  purchase  of  cattle,  measure  o€ 
damages  for  failure  to  deliver  is  subsequent  permanoit 
advance  in  price  of  cattle. 

Carver  v.  W.  U.  TeL  Co.  (Tex.) 852,  note. 

Where  result  of  failure  to  deliver  is  loss  of  opportunity  to 
sell  property  measure  is  amount  of  lost  profits. 

Western  Union  TeL  Co.  v.  Williford  (Tex.) 853,  note. 

|S,150  not  excessive  where  delay  of  telegram  prevented 
addressee  from  visiting  his  father  while  conscious. 

Western  Union  TeL  Co.  v.  Finer  (Tex.) 854,  note. 

|8,000  not  excessive  for  non-delivery  of  telegram  announcing 
illness  of  son,  resulting  in  death  before  plaintiffs  arrivaL 

Western  Union  TeL  Co.  v.  Houghton  (Tex.) 851,  note. 

|1,000  not  excessive  where  delay  prevented  addrcwoo  from 
reaching  his  daughter  before  her  death. 

Western  Union  TeL  Ck>.  v.  0*Keefe  (Tel.) aS4,note. 

$1,000  for  failure  to  deliver  message  summoning  i^aintiff  to 
bedside  of  dying  half-sister,  not  excessive,  in  spite  of  cir- 
cumstances stated. 

W.  U.TeL  Co.  V.  Forter  (Tex.) 831,  note. 

$500  for  mental  anguish  for  failure  to  deliver  telegram  an- 
nouncing death,  held  not  excessive. 

Western  Union  Tel.  Ck).  v.  Hill  (Tex.) 851.  note. 

Western  Union  TeL  Co.  v.  Stratemeier  (Ind.>. 850,  «)t& 


Contract  of  railroad  company  purporting  to  grant  exclusive 
right  of  way  to  one  telegraph  company  in  hostility  to 
rights  of  others  is  void. 

Mercantile  Trust  Co.  v.  A.  &  F.  R.  Co.  (U.  S.) 207 

For  telegraph  company  to  contract  with  railroad  company 
for  use  of  its  lines  to  exclusion  of  all  other  use,  is  illegaL 
LeaveU  V.  W.  U.  TeL  Ca  (N.  C.) 

Either  at  common  law  or  by  Kel»mdca  statute,  telegraph 

company  must  charge  only  reasonable  rates,  and  under 

like  conditions  must  serve  aU  patrons  on  equal  terms;  bat 

difference  in  conditions  may  justify  difference  in  rates. 

W.  U.  TeL  Co.  V.  CaUPub.  0>.  (Neb.) 
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Diitsr  <if  eleetrieal  eompajiies  to  maintain  saib  «pplianee8« 

(See  Notes,  pp.  885, 357.) 

Electric  light  company,  obliged  to  carry  powerful  currents 
of  electricity  over  its  wires,  is,  outside  of  any  contractual 
relation,  bound  to  use  ordinary  care  and  skill  to  prevent 
injury  by  shock,  not  only  to  the  public  using  the  streets, 
but  also  to  any  individual  lawfully  engaged  in  a  place 
where  he  has  a  right  to  be. 

Evidence  that  wires  were  improperly  insulated  held  to  make 
prima  facie  case  of  negligence,  in  cast  of  injury  by  shock. 

Ennis  v.  Gray  (N.  Y.) 825 

Those  employing  dangerous  force  like  electricity,  not 
generally  understood,  are  required  to  use  very  great  care 
to  prevent  injury  to  persons  or  property;  and  their  failure 
to  raise  wires  sufficiently  high  on  roofs  to  prevent  contact 
with  persons  having  occasion  to  go  there  is  proof  of  negli- 
gence. 

Giraudi  v.  Electric  Imp.  Co.  of  San  Jose  (Cal. ) 813 

Electric  companies  permitted  to  use  streets,  should  exercise 
utmost  care  in  construction,  inspection  and  repair  of 
wires  and  poles,  for  protection  of  traveling  public. 

Fact  that  live  wire  allowed  to  hang  within  reaching  distance 
of  sidewalk,  raises  presumption  ol  negligence. 

Haynes  v.  Raleigh  Gas  Co.  (N.  C.) 2C1 

Of  two  corporations,  using,  by  agreement,  the  same  struc- 
tures, owned  by  one  of  them,  as  supports  for  separate  lines 
of  wire  used  for  transmission  of  dangerous  currents  of 
electricity,  each  owes  the  other  the  duty  to  keep  its  wires 
in  reasonably  safe  condition,  where  the  employes  of  the 
other  have  the  right  to  go  in  the  performance  of  tlieir 
duties  with  reference  to  the  wires  attached  to  such  struc- 
tures. 

Under  this  rule,  in  case  of  injuries  to  lineman  in  employ  of 
one  company  by  electric  shock  from  uninsulated  wires 
of  the  other  company,  question  of  negligence  is  for  jury, 

lUings worth  v.  Boston  Elec.  Lt.  Co.  (Mass.) 812 

Electric  light  company,  by  permitting  telephone  company 
to  maintain  wires  upon  standard  erected  by  former  upon 
roof  of  building  to  which  roof  it  has  the  right  of  access 
through  the  building  does  not  become  bound  to  so  locate 
and  insulate  its  wires  where  they  cross  roof  of  another 
building,  as  not  to  endanger  employes  of  telephone 
company. 

Hector  v.  Boston  Elec.  Lt.  Co.  (liass.) Bft^ 

VOL.  V— 65. 
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Electric  company  prima  facie  guilty  of  negligence  in  main- 
tainii^g  live  wire  so  nesi  sidewalk  as  to  become  danger- 
ous to  travellers. 

Company  bound  to  exercise  utmost  care,  danger  to  the 
public  being  inherent  in  nature  of  business. 

Denver  Consol.  Elec.  Co.  v.  6impson  (Col.;. S78 

Electric  light  company  held  negligent  for  permitting  live 
wire  to  remain  on  ground  at  street  crossing  after  notice 
to  superintendent,  and  until  daylight  when  many  persons 
were  in  the  street. 

Texarkana  Gas  &  Elec.  Lt.Co.  v.  Orr  (Ark.) 272 

Questions  of  negligence  and  proximate  cause,  whereboy  was 
injured  by  shock  from  broken  telegraph  wire  falling 
across  electric  light  wire,  held  properly  submitted  to 
jury. 

W.  U.  Tel.  Co.  V  Thorn  (U.  S.) 8M 

Whether  electric  railway  company  negligent  in  failing  to 
maintain  guard  wires  to  prevent  other  wires  from  fiilling 
upon  trolley  wires  and  thui  becoming  charged  withtlectri- 
citv  and  injuring  travelers  in  street,  is  question  for  jury. 

Block  V.  Milwaukee  St.  Ry.  Ck).  (Wis.) 2« 

Question  whether  electric  railway  post  conttituted  defect  in 
street,  held  properly  submitted  to  jury. 

Cleveland  v.  Baugor  (Me.) 8(6 

Telephone  company  held  liable  for  setting  fire  to  bam  by 
lightning  conducted  over  unused  wire. 

Jackson  v.  Wisconsin  Teltph.  Co.  (Wis.) 885 

Person  sustainitig  injury  by  taking  hold  of  two  impro- 
tected  ends  of  electric  light  wire,  thus  forming  i«hort 
circuit,  not  allowed  to  recover  for  resulting  injury  from 
owner  of  wire,  in  absence  of  privity  of  contract. 

McMullan  v.  Edisoii  Elec.  Ilium.  Co.  (N.  Y.) 383 

Brakeman  in  employ  of  railroad  company  having  been 
injured  by  telephone  wire  suspended  too  low  over  track, 
allowed  to  recover  in  joint  action  against  telephone  com- 
pany and  railroad  company. 

Dillingham  v.  Crttnk  (Tex. ) 34J 

Duty  of  electric  light  company  as  to  care  and  maintenance 
of  its  street  lamps,  stated. 

Excelsior  Elec.  Co.  v.  Sweet  (N.  J.) 857,  note. 

Duty  of  telegraph  company  as  to  keeping  safe  its  appliances 
which  it  permits  another  company  to  use,  stated. 

Quill  V.  Empire  State  Teleph.  CJo.  (N.  Y.) 857,  note. 
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In  action  for  damages  caused  by  becoming  entangled  in 

coil  of   telephone   wire  and   so   thrown   to   pavement, 

held  no  substantial  variance  between  pleading  and  proof. 

Southern  Bell  Teleph.  Co.  v.  Lynch  (Ga.) S57,  note. 

Nity  of  eleetricflil  companies  to  their  employes. 

Statutes  compelling  electric  street  railway  companies  to 
provide  screens  or  enclosures  for  protection  of  motormen, 
held  constitutional. 

State  y.  Hoskins  (Minn.) 614 

State  V.  Nelson  (Ohio) 619 

Municipal  corporation  not  liable  for  injuries  to  lineman  em- 
ployed upon  fire-alarm  system,  due  to  breaking  of  pole 
caused  by  its  own  negligence. 

Pettengell  v.  Chelsea  (Mass.) 858 

Where  lineman  injured  by  latent  defect  in  telegraph  pole,  in 
order  to  recover  against  the  company  employing  him,  he 
must  introduce  evidence  to  establish  that  the  company 
either  knew,  or  by  the  exercise  of  due  care  might  have 
known  of  the  defect. 
Essex  County  Elec.  Co.  v.  Kelly  (N.J.) 860 

In  action  for  damages  for  death  of  employe  caused  by  burn- 
ing of  building  alleged  to  have  been  due  to  defective  in- 
sulation of  electric  light  wires,  complaint  held  suflScient, 
and  not  negatived  by  allegation  of  negligence  of  other 
employes  of  defendant  in  failing  to  put  out  fire. 

Pzepka  v.  American  Glucose  Co.  (N.  Y.) 8C8 

Experienced  lineman,  who  discarding  rubber  gloves  fur- 
nished by  company,  touches  with  bare  hands  uninsulated 
ends  of  live  electric  light  wire  to  connect  them,  assumes 
risk  of  employment,  and  damages  for  his  death  cannot  be 
recovered. 

Junior  v.  Missouri  Elec.  Lt.  &  Power  Co.  (Mo.) 869 

In  case  of  injury  to  employe  while  standing  on  tower 
wagon  repairing  overhead  trolley  wires,  by  car  running 
into  wagon,  question  of  negligence  held  proper  for  jury. 

Van  Dyke  v.  Atlantic  Ave.  R.  Co.  (U.  S.) 878 

Conductors  of  two  electric  railway  cars  on  same  road  are 
fellow  servants,  and  common  employer  is  not  liable  for 
injury  to  one  due  to  collision  caused  by  the  negligence  of 
the  other. 

Baltimore  Trust,  &c.,  Co.  v.  Atlanta  Traction  Co. 
(U.S.) 874 
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Duty  ttf  eleetrie  street  railwa.y  eompaniea  to  their  paesen 
i^ere.    (See  Note,  p.  427.) 
Degree  of  care  required  of  company  is  that  required  of  pm- 
dent   persons,    skilled   in  the   business,   under    circum- 
stances of  given  occasion. 

Dallas,  &c.,  Ry.  Co.  v.  Randolph  (Tex.) 879 

To  carry  many  more  passengers  than  can  be  seated  and  per- 
mit them  to  stand  on  platform  and  steps  is  evidence  of 
negligence. 

Pray  V.  Omaha  St.  Ry.  Co.  (Neb.) 407 

Permitting  passenger  on  crowded  car  to  stand  on  step  is  im- 
plied assurance  that  speed  will  not  be  increased  so  as  to  en- 
danger him. 

McOrath  v.  Brooklyn,  &c.,  Ry.  Co.  (N.  Y.) 42$ 

Negligent  to  suddenly  and  without  warning  start  a  trolley 
car  when  passenger  is  on  step  for  purpose  of  alighting. 

Kinkade  v.  Atlantic  Ave.  Ry.  Co.  (N.  Y.) 612,  nota. 

Error  to  leave  to  jury  to  decide  whether  running  trolley  car 
at  given  rate  of  speed  (without  further  evidence)  was  neg- 
ligence per  «e. 

Francisco  v.  Troy  &  Lans.  Ry.  Co.  (N.  Y.) 3:4 

Nonsuit  held  erroneous,  it  appearing  that  speed  of  trolley 
car  was  reduced  in  apparent  response  to  passenger^s 
signal  to  stop,  and  suddenly  started  again  while  he  was 
alighting. 

Walters  v.  Collins  Park  &  Belt  R.  Co.  (Ga.) 887 

Negligence  of  company  in  permitting  bank  of  earth  to  re- 
main where  passengers  might  be  endawgered  when  leaving 
cars,  held  proper  for  jury. 

Poole  V.  Consolidated  St.  Ry.  Co.  (Mich.) 428,  note. 

Company  not  negligent  in  stopping  car  near  excavation,  or 
in  failing  to  warn  plaintiff  of  dangerous  excavation  where 
she  alighted. 

Bigelow  V.  West  End  St.  Ry.  Co.  (Mass.) 428,  note. 

In  case  where,  in  response  to  signal  from  another  car  of 
same  company,  trolley  car  was  stopped  for  transfer  of  pas- 
sengers, and  backed  in  direction  from  which  passengers 
expected,  without  provision  for  warning  at  rear  of  car, 
snow  being  piled  up  on  each  side  of  track,  company 
held  liable  for  injury  to  passenger  walking  on  track. 

Cameron  v.  Union  Trunk  Line  (Wash.) 

Companies  are  conunon  carriers,  and  presumptively  liable 
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for  concurrent  negligence  of  servants  and  third  persons, 
resulting  in  personal  injuries  to  passengers. 

Pray  V.  Omaha  St.  Ry.  Co.  (Neb.) 407 

iityof  pasaeBK^mi  on  electric  street  cars  to  protect  them* 
•elves  from  injury. 

Passenger  takes  risk  of  usual  and  necessary  movements  of 
trolley  car,  some  of  which  known  to  be  sudden. 

Brennan  v.  Brooklyn  Heights  R.  Co.  (N.  T.) 419 

Person  riding  on  steps  of  crowded  car  presumed  to  be  there 
with  the  consent  of  those  in  charge  of  car. 

Pray  v.  Omaha  St.  Ry.  Co.  (Neb.) 407 

Not  contributory  negligence  as  matter  of  law  to  stand  upon 
the  front  step  of  a  crowded  street  car  and  ride  there. 

Pray  v.  Omaha  St.  Ry.  Co.  (Neb.) 407 

McQrath  v.  Brooklyn,  &c.,  Ry.  Co.  (N.  Y.) 422 

5ame.  the  conductor  having  accepted  fare  without  objection 
to  standing  there. 

Wilde  V.  Lynn  &  Boston  R.  Co.  (Mass.) 414 

Contra^  the  passenger  knowing  the  danger. 

Francisco  v.  Troy  &  Lans.  R.  Co.  (N.  Y.) 874 

Persons  riding  on  footboard  not  bound  to  anticipate  danger 
of  collision  with  trolley-posts. 

Elliott  V.  Newport  St.  Ry.  Co.  (R.  I.) 884 

More  care  required  in  trying  to  board  moving  car  by  front 
than  by  rear  platform. 

Paulson  V.  Brooklyn  City  R.  Co.  (N.  Y.) 419 

Not  contributory  negligence  as  matter  of  law,  for  able- 
bodied  man  to  board  electric  car  when  running  only  three 
or  four  miles  an  hour. 

Schepers  v.  Union  Depot  R.  Co.  (Mo.) 898 

Whether  passenger  negligent  in  alighting  from  car,  under 
given  circumstances,  held  question  for  jury. 

Dallas  Consol.  Ry.  Co.  v.  Randolph  (Tex.) 879 

Poole  V.  Consolidated  St.  Ry.  Co.  (Mich.) 428»  note. 

Passenger  having  given  sicnials  to  stop  and  to  start  again, 
alighting  after  second  signal,  held  injured  because  of  her 
own  act. 

Sirkv.  Marion  St.  Ry.  Co.  (Ind.) 894 

Person  attempting  to  board  car  after  it  has  passed  usual 
stopping  place,  not  passenger  so  as  to  entitle  him  to  the 
highest  degree  of  care  due  from  carrier. 

Schepers  v.  Union  Depot  R.  Co.  (Mo.) 898 
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Not  contributory  negligence  per  se  for  passengers  passing 
from  one  car  to  another  for  the  purpose  of  transfer,  to 
walk  on  track  without  looking  or  listening  for  car. 

Cameron  v.  Union  Trunk  Line  (Wash.) 888 

Duty  of  eleetrie  street  railwajr  companies  to  travelers 
upon  hi^ways.    (See  Note,  p.  607.) 

(Company  has  no  exclusive  right  to  use  that  part  of  street 
occupied  by  its  tracks. 

Cincinnati  St.  Ry.  Co.  ▼.  Whitcomb  (Ohio) W 

Houston  City  St.  Ry .  Co.  v.  Woodlock  (Tex. )  680 

San  Antonio  St.  Ry.  C}o.  v.  Mechler  (Tex.) 581 

Nor  such  proprietary  right  as  limits  right  of  general  public 
to  use  sam«  part  of  street. 

Omaha  St.  Ry.  Co.  v.  Duvall(Neb.) 60 

Has  only  paramount  right. 

Amesen  t.  Brooklyn  City  R.  Co.  (N.  Y.) (Jll,  note. 

Has  not  even  paramount  right. 

Lake  Roland  Elec.  Ry.  Co.  v.  McEwen  (Md.) 610,  note. 

Has  paramount  rip;ht  except  at  street  cros'^ings. 

Houston  City  Ry.  Co.  ▼,  Woodlock  (Tox.) 680 

Though  if  court  instruct  jury  that  traveler  upon  track 
ahead  of  car  is  bound  to  get  away  and  not  obstruct  its 
passage,  it  need  not  add  that  car  has  ''paramount*'  right. 

Cincinnati  St.  Ry.  Co.  v.  Whitcomb  (Ohio) 6(B 

At  street  crossings  neither  electric  railway  car  nor  traveler 
has  nuperior  right  of  way. 

Omaha  St.  Ry.  (^.  v.  Cameron  (Neb.) 611,  note. 

Young  V.  Atlantic  Ave.  Ry.  Co.  (N.  Y.) 690 

Duty  is  to  take  ordinary  care  to  avoid  injury  to  travelers, 
but  such  care  is  proportioned  to  probability  of  danger,  and 
greater  in  case  of  electric  cars  tlian  ordinary  vehicles. 

Cincinnati  St.  Ry.  Ck>,  v.  Whitcomb  (Ohio) 608 

To  take  ordinary  care  to  avoid  collision  with  vehicles  or 
pedestrians. 

San  Antonio  St.  Ry.  Co.  v.  Mechler  (Tex.) M6 

To  watch  for  pedestrians,  both  adults  and  children. 

Jones  V.  Brooklyn  Heights  R.  Co.  (N.  Y.) 53S 

To  be  vigilant  to  avoid  collision  with  persons  using  streets. 

McConnell  v.  Atlantic  Ave.  R.  Co.  (N.  Y.) 612,  note. 

To  exercise  constant  watchfulness  and  care  for  persons  ap- 
proaching track. 

Barnes  v.  Shrev^port  CJity  R.  Co.  (La.) 451 
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Especially  in  principal  street  of  city. 

Dallas,  &o.,  Ry.  Co.  v.  Elliott  (Tex.) 671 

To  have  cars  under  control  when  approaching  crossing, 
where  pedestrians  have  right  to  assume  car  will  slow  up. 

Young  v.  Atlantic  Ave.  R.  Co.  (N.  T.) 680 

Seeing  child  of  tender  years  on  track,  to  exercise  highest 
degree  of  care. 

San  Antonio  St.  Ry.  Co.  v.  Mechler  (Tex.) 686 

Motorman  seeing  person  working  between  rails  and  appar- 
ently unaware  of  approach  of  car,  must  take  every  pre- 
caution to  avoid  injuring  him. 

Houston  City  Ry.  Co.  v.  Woodlock  (Tex.) 680 

Although  traveler  negligent,  still  company  bound  to  be 
careful  to  avoid  injuring  him,  and  recovery  not  barred  by 
contributory  negligence  if  motorman,  knowing  peril  and 
being  able  to  avoid  it,  failed  to  do  so. 

Cincinnati  St.  Ry .  Co.  v.  Whitcomb  (Ohio) 603 

Montgomery  v.  Lansing  City  Elec.  Ry.  Co.  (Mich.). . . .         471 

Orr  V.  Cedar  Rapids,  &c.,  Ry.  Co.  (Iowa) 445 

Savannah,  &c. ,  Ry.  v.  Bryan  (Ga.) 609,  note. 

Rule  applies  only  where  there  was  sufficient  time  for  motor- 
man  to  both  realize  and  avert  danger. 

Houston  City  Ry.  Co.  v.  Farrell  (Tex.) 66 

Rule  held  not  to  apply  in  given  case. 

Fritz  V.  Detroit,  &c.,  Ry.  Co.  (Mich.) 480 

Rule  applied  as  to  child  on  track. 

Wallace  v.  City  &  Sub.  Ry.  Co.  (Or.) 654 

Not  bound  as  matter  of  law  to  stop  or  slow  up,  on  seeing 
person  walking  upon  track  ahead  of  car. 

Houston  City  Ry.  Co.  v.  Farrell  (Tex.) 575 

Doubtful  if  bound  to  sound  gong  to  warn  vehicles,  except 
when  approaching  crossing. 

Fritz  V.  Detroit,  &c.,  Ry.  Co.  (Mich.) 480 

Motorman  may,  to  some  extent,  assume  that  person  stand- 
ing on  track  in  front  of  car  will  hear  gong  and  protect 
himself. 

Doyie  V.  West  End  St.  Ry.  Co.  (Mass.) 459 

Company  liable  if  motorman  should  have  seen  peril  in  time 
to  avoid  injury  from  fright  to  horse. 

Citizens'  St.  Ry.  Co.  v.  Lowe  (Ind.) 435 
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'  Not  liable  for  frightening  horse,  unless  negligent  after  dis- 
cerning that  there  was  danger. 

Kankakee  Elec.  Ry.  Co.  ▼.  Lade  (IlL) 4S1 

Not  liable  for  killing  child  running  from  behind  wazon 
upon  track  only  five  feet  in  front  of  car,  motorman  doing 
his  utmost  to  stop. 

Ogier  V.  Albany  Ry.  Co.  (N.  Y.) 645 

Not  bound  to  stop  car  before  reaching  crossing,  for  motor- 
roan  and  conductor  io  look  and  listen. 

Savannah,  &c.,  Ry.  Co.  v.  Beasley  (Ga.) m 

Charge  that  company  not  bound  to  exercise  same  degree  of 
care  and  caution  toward  persons  upon  track  as  toward 
passengers,  not  correct. 

Dallas  Rapid  Trans.  Ca  v.  Dunlap  (Tex .) 618,  note 

If  a  driver  is  obliged  to  turn  his  truck  on  track  of  electric 
railway,  motorman  on  car  must  be  careful  to  avoid 
collision. 

Hoffman  v.  Brooklyn  Heights  R.  Co.  (N.  Y.) 611,  note 

Company  responsible  for  error  of  judgment  of  motorman  in 
management  of  car  after  striking  boy  on  track. 

Bittner  v.  Crosstown  St.  Ry.  Co.  (N.  Y.) 618,  note, 

Company  cannot  be  charged  with  negligence  in  running 
cars  at  excessive  speed,  without  proof  of  either  proper 
speed  or  speed  at  which  they  were  run. 

Yingst  V.  Lebanon,  &c.,  Ry.  Co.  (Pa.) 612),  note. 

Negligence  per  ae  to  run  car  fifty  feet  in  city  street  in  day- 
time, paying  no  attention  ahead,  and  so  running  over 
child. 

Dowd  V.  Brooklyn  Heights  R.  Co.  (N.  Y.) 511 

To  run  at  speed  forbidden  by  ordinance,  if  unexplained  or 
unexcused. 

Riley  v.  Salt  Lake  Rapid  Trans.  Co.  (Utah) 6M 

Cannot  be  declared  as  matter  of  law,  not  negligence  for 
those  in  charge  of  car,  who  see,  or  with  ordinary  care 
should  see  small  children  on  or  near  track  on  public  cross- 
ing apparently  crossing  street,  to  attempt  to  pass  them 
running  eight  or  ten  miles  an  hour. 

Wallace  V.  City  &  Sub.  Ry.  Co.  (Or.) (KM 

Where  evidence  shows  that  electric  street  oar  was  running 
at  extraordinary  speed  and  required  unusual  space  for 
stopping,  or  else  that  no  effort  was  made  to  stop  it.  al- 
though peril  of  young  child  on  track  was  seen,  question  of 
negligence  held  proper  for  jury. 

Riley  v.  Salt  Lake  Rapid  Trans.  Co.  (Utah) fS^ 
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Question  of  negligence  of  company  in  running  over  child 
three  years  old  when  running  at  such  speed  that  upon 
slight  grade  car  not  stopped  for  128  feet  beyond  place  of 
accident,  held  proper  for  jury. 

Hedinv.  City,  &c.,  Ry.  Co.  (Or.) 618,  note. 

Facts,  that  trolley  car  was  run  over  street  crossing  at  rate 
of  eight  or  nine  miles  an  hour;  that  brake  not  applied  and 
bell  not  rung;  that  car  went  thirty-five  feet  after  striking 
boylbefore  motorman  could  stop  it— made  question  of  neg- 
ligence for  jury. 

Dunseath  v.  Pittsburg,  &c..  Traction  Co.  (Pa.) 661 

Evidence  that  owner  of  colt  killed  by  electric  railway  was 
upon  track  and  owner  trying  to  lead  him  off  when  car  100 
feet  away,  held  sufficient  to  show  negligence  of  company. 

McClellan  v.  Ft.  Wayne,  &c.,  Ry.  Co.  (Mich.) 610,  note. 

Question  of  motorman's  negligence  in  failing  to  slow  up 
though  notified  that  a  person  was  likely  to  step  upon  the 
track  in  advance  of  the  car,  held  proper  for  jury. 

Erickson  v.  Brooklyn  Heights  Ry.  Co.  (N.  T.) 613,  note. 

Facts  held  sufficient  to  charge  company  with  negligence  in 
running  over  person  lying  on  track. 

McKillop  V.  Duluth  St.  Ry.  Co.  (Minn.) 610,  note. 

Whether  or  not  in  given  case  there  was  appearance  of  dan- 
ger to  person  standing  upon  track  in  front  of  approaching 
car,  within  meaning  of  city  ordinance  requiring  cars  to  be 
stopped  at  such  apx)earance,  question  for  jury. 

Doyle  V.  WestEndSt.  Ry.  Co.  (Mass.) 459 

Questions  of  negligence  and  contributory  negligence  htld 
properly  submitted  to  jury. 

Eeenan  v.  Brooklyn  City  R.  Co.  (N.  Y.) 612,  note. 

Kerr  v.  Atlantic  Ave.  R.  Co.  (N.  Y.) 612,  note. 

Mitchell  V.  Brooklyn  Heights  R.  Co.  (N.  Y.) 612,  note. 

Tholen  v.  Brooklyn  City  R.  Co.  (N.  Y.) 612,  note. 

Timony  v.  Brooklyn  City  &  Newton  R.  Co.  (N.  Y.)..  612,  note. 

Miscellaneous  questions  of  charge  to  jury,  pleadings,  dam- 
ages, &c.,  see 

Austin  Rapid  Trans.  Ry.  Co.  v.  Cullen  (Tex  ) 014,  note. 

Bamberger  v.  Citizens'  St.  Ry.  Co.  (Tenn.) 618,  note. 

Trowbridge's  Adm.  t.  Danville  St.  Car.  Co.  O^a.). ...  014,  note. 

Company  owes  no  duty  to  persons  not  passengers  or  em- 
ployes to  provide  fenders  between  motor  car  and  trailer. 

Schepers  v.  Union  Depot  R.  Co.  (Mo.) 898 
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Dutjr  of  travelers  upon  highwaya  to  i^ard  ag^ainet  injnrj 
bj  eleetrie  ears. 

Bound  to  use  degree  of  care  of  reasonably  prudent  maa 
under  the  circumstances. 

Connelly  v.  Trenton,  &c.,  St.  Ry.  Co.  (N.  J.) 510 

Lees  care  required  crossing  electric  than  steam  railway. 

Orr  y.  Cedar  Rapids,  &c.,  Ry.  Co.  (Iowa) i45 

Locality  important  circumstance;  strict  rule  must  be 
relaxed  in  crowded  street. 

Kelly  V.  Brooklyn  Heights  R.  Co.  (N.  Y.) 643 

Right  to  assume  usual  safeg^uards  will  be  employed  by  those 
in  charge  of  car. 

Dallas,  &c.,  Ry.  Co.  ▼.  Elliott  (Tex.) 671 

Not  bound  to  wait  for  car  to  pass  when  so  far  away  that 
with  reasonable  care  person  should  be  able  to  cross  in 
safety. 

Patterson  v.  Townsend  (Iowa) 412 

Should  look  both  ways  for  approaching  cars. 

Curry  v.  Union  Electric  Ry.  Co.  (N.  Y.) 641 

But  this  not  required  in  same  degree  as  to  electric  as  in  case 
of  steam  ears. 

Holmgren  ▼.  St.  Paul  City  Ry.  Co.  (Minn.) 489 

Bound  to  look  and  listen. 

Little  V.  Superior,  &c.,  Ry.  Co.  (Wis.) IIS 

Not  bound  to  stop,  also,  in  absence  of  special  circumstances. 

Cincinnati  St.  Ry.  Co.  v.  Whitcomb  (Ohio) Ml 

If  traveller  both  look  and  listen  for  approaching  car,  com- 
pany has  burden  of  proving  that  there  was  a  place  from 
which,  if  he  had  looked,  he  would  liave  had  a  better  view. 

Downey  v,  Pittsburgh,  &c..  Traction  (Uo.  (Pa.) 565 

Held  contributory  negligence  per  se: 
To  drive  upon  track,  so  near  approaching  car  that  motor- 
man  cannot  prevent  collision. 

Kennedy  v.  St.  Paul  City  Ry.  Co.  (Minn.) 4 

To  attempt  to  cross  track,  miscalculating  distance 

aancy  v.  Troy  &  Lans.  R.  Co.  (N.  Y.) 

For  girl  fourteen  years  old  to  run  upon  track  from  behind 
car  on  parallel  track,  without  looking  for  approaching 
car. 

Thompson  v.  Buffalo  Ry.  (>).  (N.  Y.) 

To  stand  watching  car  approaching  at  a  distance  and  jump 
in  front  of  it  when  very  near. 

Jager  v.  Coney  Island,  &c.,  Ry.  CJo.  (N.  Y.) 
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To  drive  upon  track  without  looking  or  listening  for  cars. 

Blakeslee  ▼.  Consolidated  St.  Ry.  Ck>.  (Mich.) 480 

Knowing  car  is  approaching  rapidly,  to  attempt  to  cross 
track  without  looking  or  listening  for  its  whereabouts. 

Hiokey  V.  St.  Paul  City  Ry.  Co.  (Minn.) 49i 

To  fail  to  look  in  both  directions  and  listen  before  crossing 
track,  in  place  where  cars  accustomed  and  permitted  by 
ordinance  to  run  rapidly  over  crossings. 

McGee  v.  Consol.  St.  Ry.  Co.  (Mich.) 402 

To  fail  to  look  for  car  for  200  feet  before  crossing  track, 
when  by  looking,  accident  could  have  been  avoided. 

Van  Patten  v.  Schenectady  St.  Ry.  Co.  (N.  Y.) 520 

To  drive  upon  track  when  view  'obstructed,  and  so  much 
noise  signals  could  not  be  heard. 

Omslaer  v.  Pittsburgh,  &c.,  Traction  (^.  (Pa.) 588 

For  person  driving  along  track  in  front  of  trolley  car  to 
attempt  to  drive  off  without  learning  its  proximity. 

Fritz  V.  Detriot,  &c.,  Ry.  Co.  (Mich.) 480 

For  person  familiar  with  street  and  operation  of  electric 
railway  upon  it,  to  drive  long  distance  on  track,  meeting 
many  cars,  but  keeping  no  lookout  for  cars  behind. 

Winter  V.  Crosstown  Ry.  Co  (N.  Y.) 515 

Ileld  not  contributory  negligence  per  se: 
To  drive  upon  track  in  front  of  car  at  rest,  though  know- 
ing it  would  soon  start. 

Kennedy  v.  St.  Paul  City  Ry.  Co.  (Minn.) 402 

For  driver  of  cart  to  assume  he  could  cross  track  28  feet 
away,  ahead  of  trolley  car  500  feet  away. 

Ma<;kie  v.  Brooklyn  City  R.  Co.  (N.  Y.) 533 

To  drive  upon  track  keeping  outlook  behind. 

Arnesen  v.  Brooklyn  City  R.  Co.  (N.  Y.) 611,  note. 

Under  given  circumstances  to  step  upon  track  in  front  of 
car. 

McCJonnell  v.  Atlantic  Ave.  R.  Co.  (N.  Y.) 612,  note. 

McCormick  v.  Brooklyn  City  R.  Co.  (N.  Y.; 612,  note. 

Failure  of  person  working  on  track  to  look  or  listen  for 
approaching  car  for  three  minutes. 

Houston  City  St.  Ky.  Co.  v.  Woodlock  (Tex.) 680 

For  child  eight  years  old,  though  tmi  juris,  to  cross  track  of 
electric  railway  iif ty  feet  ahead  of  car. 

Do«rd  V.  Brooklyn  Heights  R.  Co.  (N.  Y.) 517 
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For  child  seven  and  one-half  yean  old  to  run  across  track 
in  front  of  car. 

Young  V.  Atlantic  Ave.  B.  Co.  (N.  Y.) 680 

For  child  six  years  old,  to  attempt  to  cross  track  without 
looking  or  listening. 

Wallacev.  aty&Sub.  By.  Co.  (Or.) 554 

For  parent  to  allow  child  seven  years  old  to  go  upon  public 
street. 

Riley  v.  Salt  Lake  Rapid  Trans.  Co.  (Utah) 604 

For  parent  to  permit  child  four  years  old  to  play  with  one 
twelve  years  old  in  street  crossed  by  trolley  line. 

Jones  V.  Brooklyn  Heights  ILCo.(S,Y.) 688 

For  mother  to  allow  child  two  and  one-half  years  old  to 
cross  trolley  railway,  with  another  child  of  five  years. 

Martineau  V.  Rochester  Ry.  Co.  (N.  Y.) 04 

For  parents  to  fail  to  keep  young  children  off  tracks,  under 
given  circumstances. 

Dunseath  v.  Pittsburgh,  Ac.,  Traction  Co.  (Fa.) 661 

Hedin  V.  City  &  Sub.  Ry.  Co.  (Or.) 618,  note. 

Powers  T.  Quincy,  &c,,  St.  Ry.  (Mass.) 610,  note. 

To  follow  custom  of  traveling  public  in  driving  upon 
track,  when  street  on  each  side  torn  up  for  repairs. 

Citizens*  St.  Ry.  Co.  v.  Lowe  (Ind.) 486 

I>iit]r  of  telepraph  eompaiiies  to  tkoir  euatomora  and  the 
pnblie.    (See,  also,  **  Discrimination.*') 

While  telegraph  companies  resemble  common  carriers  in 
that  they  are  instruments  of  commerce,  and  in  that  they 
exercise  public  employment  and  are  therefore  bound  to 
serve  all  customers  alike,  still  not  in  fact  common 
carriers  or  subject  to  same  liabilities. 

Primrose  v.  W.  U.  Tel.  Co.  (U.  S.) 80fl 

Are  public  carriers  of  intelligence,  with  rights  and  duties 
analogous  to  those  of  carriers  of  goods  or  passengers. 

Western  Union  Tel.  Co.  v.  CaU  Pub.  Co.  (Neb.) 673 

In  California  are  by  statute  not  common  carriers,  but 
bound  to  use  **  great  care  and  diligence  " 

Western  Union  Tel.  Co.  v.  Ck)ok  (U.  S.) 700 

Bound  to  use  as  much  diligence  in  delivery  as  in  transmis- 
sion. 

Western  Union  Tel.  Ck).  v.  Moore  (Ind.) 700 


INDEX.  87T 


PAQX 

Where  message  oalla  for  answer,  and  payment  made  for 
special  delivery,  operator  at  terminal  office,  if  unable  to 
deliver,  should  wire  back  for  better  address  and  sender 
should  be  notified  of  non-delivery. 

Sherrill  V.  W.  U.  Tel.  Co.(N.  C.) 754^ 

Company  liable  for  negligence  of  person  to  whom  it 
entrusts  message  for  delivf»ry,  pursuant  to  instruction  of 
person  other  than  addressee. 

Thompson  V.  W.  U.Tel.  Co.  (Tex.) 855,  note. 

Company  having  undertaken  to  deliver  message  not  excused 
by  fact  that  place  of  address  was  beyond  free  delivery 
limit. 

Western  Union  Tel.  Co.  v.  Teague  (Tex.) 858,  note.. 

Bound  to  deliver  beyond  free  delivery  limit,  if  sender  paid 
and  agent  received  what  both  believed  to  be  full  prepay- 
ment for  transmission  and  delivery. 

Western  Union  TeL  Co.  v.  Moore  (Ind.) 700 

Though  addressee  not  at  place  namea,  company  must  use 
reasonable  diligence  to  find  him. 

Western  Union  Tel.  Co.  v.  De  Jarles  (Tex.) 853,  note. 

Where  telegram  sent  to  one  person  in  care  of  another,  de- 
livery or  tender  to  latter  is  sufficient. 

Western  Union  Tel.  C^o.  v  Terrell  (Tex.) 854,  note. 

Western  Union  Tel.  Co.  v.  Thompson  (Tex.) 852,  note. 

Company  bound  by  custom  of  employe  to  receive  message 
by  telephone  for  purpose  of  transmission. 

Texas  Tel.  &  Teleph.  Co.  v.  Seiders  (Tex.) 854,  note 

Person  neither  sender  nor  addressee  cannot  recover  in  ab- 
sence of  notice  to  company  that  message  was  for  his 
benefit. 

Western  Union  Tel.  C^.  v.  Fore  (Tex.) 852,  note. 

Fact  that  operator  at  receiving  station  had  had  no  experi- 
ence for  thirty  years  is  strong  evidence  of  gross  negli- 
gence of  company. 

Western  Union  Tel.  Co.  v.  Ck)ok  (U.  8.) 709^ 

Omitting  "teen"  from  "nineteen,"  with  evidence  that  it 
could  not  have  happened  without  knowledge  of  terminal 
operator,  if  he  were  competent,  held  to  warrant  finding  of 
gross  negligence. 

Redington  v.  Pacific  Postal  Cable  Co.  (Cal.) 69a 

Is  proper  remedy  of  abutting  owner  to  compel  removal  of 
telegraph  appliances  from  rural  highway. 

Eels  V.  Am.  Teleph.  and  Tel.  Co.  (N.  T.) 9t 
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Elcetrieal  appliances  as  property. 

Wires  and  insulators  are  fixtures  within  meaning  of  mech- 
anics* lien  law. 

Hughes  y.  Lambertville  Elec.  Lt.,  &c.,  Co.  (N.  J.). ..       tSt 

Apparatus'*  in  mortgage  bj  electric  light  company  in- 
cludes street  lamps. 

Bamsdell  ▼.  Citizens*  Eleo.  Lt.,  &c.,  Co.  (Mich.). ...  630,  nota. 

Eleetrle  Ught  and  eleetrie  licrht  companies* 

Appliances  do  not  impose  new  servitude,  when  intended  to 
serve  public  interests. 

Loeber  ▼.  Butte  General  Elec.  Co.  (Mont.) 190 

Two  companies  empowered  to  operate  in  separate  territories 
in  city,  cannot  contract  to  furnish  electricity  the  one  to 
the  other  by  connecting  wires  at  common  boundary. 

Chicago  T.  Mut.  Elec.  Lt.  &  Power  Co.  (111.) 29 

Municipal  corporation  may  prohibit  or  regulate  mainte- 
nance of  underground  wires  for  electric  lighting. 

State,  ex  reL  Laclede  Gaslight  Co.  v.  Murphy  (Mo.).         71 

Wires  and  insulators  are  fixtures  within  mechanics*  lien 
act. 

Hughes  T.  Lambertville  Elec.  Lt.,  &c.,  Co.  (N.  J.) . . .        M 

"  Apparatus  '*  in  mortgage  includes  street  lamps. 

Ramsdell  v.  Citizens'  Elec.  Lt.,  &o.,  Co.  (Mich.) . . .  630,  note. 

Company  not  manufacturing  company,  within  statute  ex- 
empting capital  stock  from  taxation. 

Commonwealth  v.  Edison  Elec.  Lt.  &  Power    Co. 
(Pa.) 867,  note. 

Company  enjoined  from  interference  with  telephone  ser- 
vice. 

Paris  Elec.  Lt.,  &c.,  Co.  v.  8.  W.  Tel.  &  Teloph.  Co. 
(Tex.) 263 

Company  not  liable  for  death  of  lineman,  who,  discarding 
rubber  gloves  furnished  him  by  company,  touches  unin* 
sulated  wires  with  bare  liands,  to  connect  them. 

Junior  v.  Missouri  Elec.  Lt.  &  Power  Co.  (Mo.) 888 

Questions  as  to  negligence  of  company  in  maintaining  ap- 
pliances. 

Denver  Consol.  Elec.  Co.  v.  Simpson  (Col.) 278 

Ennis  v.  Gray  (N.  Y.) 885 

Excelsior  Elec.  Co.  v.  Sweet  (N.  J.) 837,  note. 

Giraudi  ▼.  Elec.  Imp.  Co.  of  San  Jose  (Cal.) 818 

Haynes  v.  Raleigh  Gas  Co.  (N.  C.) 864 
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Elector  v.  Boston  Elec.  Lt.  Co.  (Mass.) SOO 

niingsworth  y.  Boston  Elec.  Lt.  Co.  (Mass.) 813 

McMullan  y.  Edison  Eleo.  Ilium.  Co.  (N.  Y.) 882 

Texarkana  Oas  &  Elec.  Lt.  Co.  v.  Orr  (Ark.) 272 

Ueetrie  railways  and  electric  railway  compaales.  (See,  also, 
•*  Duty  to  Passengers ; "  "  Duty  to  Travellers ; "  "  Duty  of  Fas' 
sengers;"  **Duty  of  Travellers.^*   See  Notes,  pp.  427,  (507.) 
Trolley  system  imposes  no  new  servitude  in  city  streets. 

Limburger  v.  San  Antonio,  &c.,  Ry.  Co.  (Tex.) 156 

Simmons  v.  Toledo  (Ohio) , 189 

State,  Kennelly,  Pros.,  v.  Jersey  City  (N.  J.) 146 

West  Jersey  R.  Co.  y.  Camden,  &c.,  Ry.  Co.  (N.  J.). .         187 

Imposes  additional  servitude  outside  of  municipal  bound- 
aries. 

Pennsylvania  R.  Co.  t.  Montgomery,  &c.,   Ry.  Go. 
(Pa.) 168 

Question  as  to  rural  highways  never  adjudicated  in  New 
Jersey  ;  therefore  preliminary  injunction  at  suit  of  abut- 
ting owner  refused. 

Borden  v.  Atlantic  Highlands,  &c.,  Eleo.  Ry.  Co. 
(N.J.) 17« 

Contract  of  compaay  with  owner  of  land  for  right  to  use 
street,  construed. 

(Durvin  v.  Rochester  Ry.  Co.  (N.  Y.) 867,  note. 

Company  held  liable  in  damages  to  abutting  owner  for 
♦injury  to  right  of  access  by  cutting  down  street. 

Eachus  V.  Los  Angeles  Consol.  Elec.  Ry.  Co.  (Cal.).  184,  note. 

Construction  and  operation  held  not  to  interfere  with  own- 
er's right  of  access  so  as  to  entitle  him  to  damages  for 
diminution  in  value  of  property. 

Limburger  v.  San  Antonio,  &c.,  Ry.  Co.  (Tex.) 156 

In  action  at  suit  of  abutting  owner  seeking  injimction  to 
restrain  operation  of  railway  which  had  been  con- 
structed so  as  to  injure  plaintiff's  means  of  access,  and  for 
decree  compelling  restoration  of  road  to  former  level, 
judgment  of  nonsuit  reversed. 

Westheflfer  v.  Lebanon,  &c.,  St.  Ry.  Co.  (Pa.) 184,  note. 

Stay  of  procee(]ings  restraining  construction  of ,  at  suit  of 
abutting  owner,  vacated. 

State,  Roebling,  Pros.,  v.  Trenton  (N.  J.) 186 

Company  authorized  by  city  to  construct  trolley  road,  has 
right  to  trim  trees  overhanging  street  when  reasonably 
necessary  for  passage  of  wires. 

Dodd  V.  Consolidated  Traction  Co.  (N.  J.) 901 
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Company  having  expended  money  upon  its  road  in  reliance 
upon  municipal  permission  to  use  streets,  cannot  be  pre- 
vented by  municipal  authority  from  completing  same,  al- 
though charter  did  not  warrant  such  permission  when 
given,  but  did  subsequently. 

Denver  Tramway  Co.  v.  Londoner  (Col.) S 

Construction  of  railway  upon  borough  street,  without  con- 
sent of  local  authorities,  may  be  enjoined  as  nuisance,  at 
suit  of  abutting  owner. 

Thomas  v.  Inter-County  St.  Ry.  Co.  (Pa.) 171^ 

Construction  in  highway  without  complying  with  statutory 

requisite  that  consent  in  writing  of  specified  number  of 

abutting  property  owners  be  obtained,  is  public  nuisance. 

Borden  v.  Atlantic  Highlands,  &c,,  Eleo.  Ry.  Co. 

(N.J.) m 

Company  held  properly  enjoined,  at  suit  of  attorney-gen- 
eral and  abutting  owner,  for  occupying  turnpike  road 
without  complying  with  conditions  precedent  imposed  by 
statute  authorizing  construction. 

Stockton  V.  Atlantic  Highlands,  &c.,  Eleo.  Ry.  Co. 
(N.J.) 184,  note. 

Consent  of  local  authorities  to  construction,  when  required 
by  statute,  must  be  given  by  board,  acting  as  such,  and 
in  case  of  township  such  action  should  appear  in  the  re- 
cords. 

Pennsylvania  Ry.  Co.  v.  Montgomery,  &c.,  Ry.  Co. 

(Pa.) 1» 

Right  of  way  upon  turnpike  road  cannot  be  condemned 
without  municipal  consent,  in  face  of  constitutional  pro- 
hibition. 

Harrisburgh,  &c.,  Elec  Ry.  Co.  v.  Harrisburgh.  &c., 
Turnpike  Co.  (Pa. ) I 

When  statute  forbids  laying  tracks  in  street  without  muni- 
cipal consent,  board  should  not  consent  without  knowing 
what  tracks  to  be  laid. 

Slate,  Kennelly,  Pros.  v.  Jersey  City  (N.  J.) 146 

Injunction  to  restrain  municipal  corporation  from  cutting 
wires  and  removing  p  ^les  erected  by  electric  street  rail- 
way company  under  contract  supposed  to  be  valid, 
granted,  pending  action. 

Newark  Pass.  Ry.  CJo.  v.  East  Orange  (N.  J.) IT 

Injunction  granted  restraining  defendant  from  cutting 
wires  of  railway,  for  purpose  of  moving  building. 

Millville  Traction  Co.  r.  Goodwin  (N.  J.) 23 
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Legislature  has  power  to  permit  to  croes  steam  railroad  at 
grade,  without  providing  for  compensation. 

New  York,  N.  H.  &  Hartford  R.  Co.  ▼.  Bridgeport  Trac- 
tion Co.  (Conn.) 246 

Company  using  street  with  municipal  consent,  may  cross 
steam  railroad  track  without  making  compensation  to 
company  ownini;  it. 

Chicago  &  Calumet  Terminal  Ry.  Co.  v.  Whiting, 
&c.,  St.  Ry.  Co.  (Ind.) 216 

New  York  statute  regulating  intersecting):  railroads  applies 
to  electric  street  railway. 

Buffalo,  &c.,  R.  Co.  ▼.  N.  Y.,  L.  E.  &  W.  R.  Co. 
(N.  Y.) 261,  note. 

Steam  railway  company  not  entitled  to  injunction  re- 
straining electric  railway  from  crossing  its  track,  the  trol- 
ley wires  being  elevated  enough  to  admit  free  passage  of 
steam  cars  thereimder. 

Morris  &  Essex  R.  Co.  v.  Newark  Pass.  Ry.  Co.  (N.  J.).         229 

Company  constructing  road  in  accordance  with  charter 
powers,  over  location  designated  by  municipal  authority, 
e.  g.,  across  steam  railroad  at  grade,  cannot  be  compelled 
to  use  other  than  statutory  safeguards. 

Old  Colony  R.  Co.  v.  Rockland,  &c.,  R.  Co.  (Mass.). . .         288 

Injunction  denied  at  suit  of  steam  railway  to  restrain  cross- 
ing by  electric  railway. 

West  Jersey  R.  Co.  v.  Camden,  &c.,  Ry.  Co.  (N.  J.) . ,         187 

Injunction  granted. 

Ck>nshohocken  Ry.  Co.  ▼.  Penna.  R.  Co.  (Pa.) 208,  note. 

Statute  requiring  encloaures  to  protect  motormen  held  con- 
stitutional. 

State  ▼.  Hoskins  (Minn.) 614 

State  V.  Nelson  (Ohio) 619 

Danger  of  interference  with  telephone  service  by  induction, 
held  insufficient  to  warrant  injunction. 

Simmon«  v.  Toledo  (Ohio) 152 

Whether  company  negligent  in  failing  to  maintain  guard 
wires  to  prevent  other  wires  from  falling  upon  trolley 
wires,  and  thus  becoming  charged  with  electricity  and 
injuring  traveler  in  street,  is  question  for  jury. 

Block  V.  Milwaukee  St.  Ry.  Ck>.  (Wis.) 298 

VOL.   V— 56. 


882  AMERICAN  ELECTRICAL  CASES.       [vol.  6 

PAGE. 

Questions  in  negligence  cases. 

Baltimore  Trust,  &c.,  Co.  t.  Atlanta  Traction  Ca 

(U.  S.) 874,  note. 

Van  Dyke  ▼.  Atlantic  Ave.  R.  Co.  (U.  S.) S78 ,  note 

Eleetrie  shock.    (See  *'I>uty  of  Electrical  Companies  to  Main 
tain  Safe  Appli&nces,*'    See  Note,  p.  835.) 

Eminent  domain. 

Bight  of  way  for  electric  street  railway,  as  against  abutting 
owner,  cannot  be  obtained  by,  by  virtue  of  Pennsylvania 
Street  Railway  Act  of  1889. 

Pennsylvania  Ry.  Co.  v.  Montgomery  Co.,  &c.,  By. 
Co.  (Pa.) 168 

Right  of  way  for  electric  street  railway  upon  turnpike  road 
cannot  be  condemned  without  municipal  consent,  in  face 
of  constitutional  prohibition. 

Harrisburgh,  &c.,  Elec.  Ry.  Co.  v.  Harrisburgh,  &c., 
:  Turnpike  Co.  (Pa.) 1 

Employes  of  electric  companies,  iqjories  to.    (See  ^^Duty  of 
Electrical  Companies  to  Employes,*"^ 

fiTidence. 

In  action  for  damages  for  injuries  by  shock  from  broken 
telegraph  wire  charged  with  electricity  falling  across 
light  wire,  proper  to  admit  evidence  that  nine  months 
after  accident  there  was  no  guard  wire  between  the  two 
electric  wires,  and  that  the  wire  which  broke  was  defect- 
ive. 

Western  Union  Tel.  Co.  v.  Thorn  (U.  S.) 283 

"Witnesses  without  special  experience  held  not  competent  to 
testify  as  experts  as  to  speed  of  trolley  car. 

Francinco  v.  Troy  &  X^nsingburgh  R.  Co.  (N.  Y.). ...         B7i 

EjcclusiTe  privileflre.    (See  *' Discrimination,^*) 

Free  delivery  limit. 

Regulation  fixing,  and  providing  that  only  actual  cost  will 
be  charged  beyond,  does  not  call  for  prepayment.  If  it 
did,  it  would  be  unreasonable  and  void,  if  sender  ignorant 
of  it,  or  amount  undetermined. 

Western  Union  Tel.  Co.  v.  Moore  (Ind.) 700 

Not  relieved  by  non-prepayment  of  special  charges  for  de- 
livery beyond  limit,  operator  having  told  sender  that 
extra  charge  would  be  collected  from  addressee. 

Western  Union  Tel.  Co.  v.  O'Keefe  (Tex.) 854,  note. 


INDEX.  883 

PAGE. 

Fact  that  place  of  address  is  beyond,  does  not  relieve  com- 
pany from  delivering  message  which  it  has  undertaken  to 
delivef 

Western  Union  Tel.  Ck).  v.  Teague  (Tex.) ^58,  note. 

Circumstances  held  to  not  exempt  company  from  liability 
for  failure  to  deliver  beyond. 

Western  Union  Tel.  Co.  v.  Womack  (Tex.) 855,  note. 

Georgia  telegraph  statute.     (See  many  cases  in  notes  com- 
mencing at  page  849.) 

Gross   neg^ltg^ence,      (See    '*  Duty  to   Customers;^*    **  Limiting 
LidbaHy.") 

Half-rate  or  nig^ht  BBessag^es.     (See  ''  Limiting  Liability. ^^ 

Indiana  telegraph  statute* 

Company  held  liable  in  special  damages  under,  for  failure  to 
deliver  beyond  free -delivery  limit. 

Western  Union  Tel.  Co.  v.  Moore  (Ind.) .* 71)0 

fi^unetion. 

Proper  remedy  of  aoutting  owner,  to  prevent  construction 
of  electric  street  railway  until  compensation  made.  But 
not  proper,  if  road  built  without  his  opposition. 

Pennsylvania  Ry.  Co.  v.  Montgomery,  &o.,  Ry.  Co. 
(Pa.) 166 

Preliminary  at  suit  of  abutting  owner  to  restrain  construc- 
tion of  electric  railway  in  rural  highway  upon  ground  of 
additional  servitude  refused,  said  question  never  having 
been  adjudicated  in  New  Jersey. 

Borden  v.  Atlantic  Highlands,  &c.,   Elec.  Ry.   Co. 
(N.  J.)  179 

Allowed  to  stand,  at  suit  of  abutting  owner,  to  extent  of  re- 
straining planting  of  pole  in  front  of  doors  or  windows 

Russ  V.  Pa.  Teleph.  Co.  (Pa.) 109 

At  suit  of  abutting  owner  restraining  erection  of  trolley 
|)oles,  denied,  it  not  appearing  that  the  poles  were  to  be 
60  located  as  to  obstruct  ingress  and  egress. 

Sinmions  v.  Toledo  (Ohio) 1S3 

At  suit  of  abutting  owner  to  restrain  electric  light  com- 
pany, under  contract  for  public  lighting,  from  erecting 
pole  in  alley  belonging  to  city,  at  place  designated  by 
city,  and  not  interfering  with  plain  tilths  easements  of  ac- 
cess, light  or  air,  refused. 

Loeber  v.  Butte  General  Elec.  Co.  (Mont.) 130 
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To  restrain  replacing  of  certain  telegraph  poles  with  new 
ones  and  increasing  number  of  wires,  at  suit  of  abutting 
owner,  denied. 

Wirth  V.  Postal  Tel.  Cable  Co.  (Ohio) l^nota. 

Stay  of  proceedings,  restraining  completion  of  trolley  line, 
pending  hearing  and  decision  of  certiorari  at  instance  of 
abutting  owner,  vacated. 

State,  Roebling,  Pros.,  v.  Trenton  (N.  J.) 1S6 

At  suit  •f  abutting  owner,  to  restrain  construction  of  elec- 
tric railway  in  borough  street  without  consent  of  local 
authorities,  granted. 

Thomas  v.  Inter-County  St.  Ry.  Co.  (Pa.) 175 

At  suit  of  abutting  owner,  to  restrain  construction  of  elec- 
tric railway  in  highway  without  complying  with  statu* 
tory  requisite  that  consent  in  writing  of  specified  number 
of  abutting  property  owners  be  obtained,  denied,  it  being 
a  public  nuisance. 

Borden  ▼.  Atlantic  Highlands,  &c.,  Elec.  Ry.  Co. 
.(N.J.) 179 

Preliminary  allowed  at  suit  of  attorney-general  and  abut* 
ting  owner,  to  prevent  erection  and  maintenance  of  •loo- 
tric  street  railway  upon  turnpike  road  without  oompli- 
ance  with  conditions  precedent  imposed  by  statute 
authorizing  its  construction. 

Stockton  V.  Atlantic  Highlands,  &c.,  Eleo.  Ry.  Co. 
(N.J.)  lM,note. 

To  prevent  completion  of  electric  street  railway,  com* 
menced  with  municipal  permission,  denied. 

Denver  Tramway  Co.  v.  Londoner  (Col.) 8 

Temporary,  to  prevent  municipal  corporation  from  remov« 
ing  appliances  of  electric  railway,  erected  pursuant  to 
supposed  legal  contract  between  company  and  municipal- 
ity, granted. 

Newark  Pass.  Ry.  Co.  v.  East  Orange  (N.  J.) 17 

At  suit  of  electric  companies  to  restrain  city  from  cutting 
wires  to  prevent  illegal  furnishing  of  electricity  by  ono 
to  the  other,  held  improperly  granted. 

Chicago  V.  Mut.  Elec.  Lt.  &  Power  Co.  (HI.) 29 

To  restrain  cutting  of  wires  of  electric  street  railway  for 
purpose  of  moving  building,  granted. 

MiUville  Traction  Co.  v.  Goodwin  (N.  J.) 23 

To  restrain  abutting  owner  from  interfering  with  telegraph 
line  placed  in  road  by  his  consent,  sustained. 

W.  U.  Tel.  Co.  V.  Bullard  (Vt.) 108 
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Warranted  by  fact  that  electric  street  railway  company 
threatened  to  construct  grade  crossing  of  steam  railway 
in  constant  use,  which  would  disarrange  plaintiff*s  train 
service,  put  it  to  great  additional  expense  in  construc- 
tion of  its  road  and  greatly  endanger  lives  of  passen- 
gers and  employes,  irrespective  of  defendant's  pecuniary 
responsibility. 

New  York,  N.  11.  &  Hartford  R.  Co.  v.  Bridgeport 
Traction  CJo.  (Conn.) 246 

At  suit  of  subway  company  to  restrain  maintenance  in  un* 
derground  pipe  of  wires  for  signal  service,  refused. 

Empire  City  Subway  Co.  v.  Broadway,  &c.,  R.  Co. 
etal.  (N.  Y.) C6 

Restraining  electric  light  company  from  stringing  wires  so 
near  those  of  telephone  company  having  earlier  franchise 
to  occupy  stieets,  as  to  impair  efficiency  of  service, 
granted. 

Paris   Elec.  Lt..  &c.,  Co.  v.  Southwestern  Tel.  & 
Teleph.  Co.  (Tex.j 269 

At  suit  of  steam  railroad  company,  to  restrain  construc- 
tion of  trolley  railway  across  its  tracks  at  grade,  refused. 
Chicago  &  Calumet  Terminal  Ry.  Co.  v.  "Whiting, 

&c.,  St.  Ry.  Co.  (Ind.) 236 

Morris  &  Essex  R.  Co.  v.  Newark  Pa.ss.  Ry.  Co.  (N.  J.).         229 
Old  Colony  R.  Co.  v.  Rockland,  &c.,  St.  Ry.  Co. 

(Mass.) 238 

West  Jersey  R.  Co.  v.  Camden,  &c.,  Ry.  Co.  (N.  J.) . .  187 

Bame,  allowed.  To  prevent  crostiing  bridge  over  tracks,  re- 
fused. 

Conshohocken  Ry.  Co.  v.  Penna.  R.  Co.  (Pa.) £68,  note. 

laijvrles  from  wrongful  or  neg^li^ent    uso    of  oleetrical 
appliances.    (See  **  Duty"  &c.,  six  titles.) 

Interference  of  electrical  currents;  induction  and  conduc- 
tion. 

Electric  light  company  restrained  by  injunction  from  string- 
ing wires  so  near  those  of  telephone  company  having 
earlier  franchise  to  occupy  street,  as  to  impair  efficiency 
of  service. 

Paris  Elec.  Lt.,  &c.,  Co.  v.  Southwestern   Tel.  & 
Teleph.  Co.  (Tex  ) SC2 

Danger  that  trolley  wire  would  interfere  by  induction  with 
telephone  service  at  house  of  abutter,  held  not  suffi* 
cietitly  clear  to  warrant  injunction. 

Simmons  v.  Toledo  (Ohio) 152 
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InTiolability  of  telepams*    (See  ' '  Production  of  Tdegranu  ob 
Evidence:') 

Judieial  eofl^isanee. 

Court  may  take  that  trolley  car  operated  at  ordinarily  safe 
rate  of  speed  can  be  stopped  in  shorter  space  than  100 
feet. 

Toung  V.  Atlantic  Avenue  R.  Co.  (N.  Y.) ($30 

Ideense  fee.    (See  *'  MunidpaX  Control:') 

Fire  by,  held  due  to  negligence  of  telephone  company  in 
leaving  unused  wires  connecting  two  buildings. 

Jackson  v.  Wisconsin  Teleph.  Co.  (Wis.) 835 

Limiting^  liability  of  tele|pi»aph  companies  by  eontraet*  for 
damages  caused  by  error*  delay.  Ase*.  in  transmission 
and  delivery  of  messages. 

Statute  prohibiting,  held  valid  and  binding. 

Western  Union  Tel.  Co.  v.  Kemp  (Neb.) 751 

Companies  cannot  contract  for  exemption  from  consequences 
of  their  own  negligence. 

Primrose  v.  W.  U.  Tel.  Co.  (U.  S.) 809 

Sherrillv.  W.  U.  Tel.  Co.  (N.  C.) 745 

Western  Union  Tel.  Co.  v.  Linn  (Tex.) 851.  note. 

May  by  contract,  or  by  rules  and  regulations  made  known 
to  patrons,  limit  liability  to  reasonable  extent. 

Primrose  V.  W.  U.  Tel.  Co.  (U.  S.) 800 

Unrepeated  message  condition  held  valid  and  binding. 

Primrose  v.  W.  U.  Tel.  Co.  (U.  S.) 609 

Will  protect  company  in  absence  of  gross  negligence. 

Redington  v.  Pacific  Post.  Tel.  Cable  Co.  (Cal.) C93 

ind  effectual,  although  repetition  would  not  have  pre- 
vented the  injury. 

Birkett  v.  W.  U.  Tel.  Co.  (Midi.) 727 

Held  to  protect  company  in  given  case,  though  name  of 
addressee  changed  in  transmission. 

Western  Union  Tel.  Co.  v.  Elliott  (Tex.) 852,  note, 

•     Held  waived  by  operator. 

Western  Union  Tel.  Co.  v.  Reeves  (Tex.) 853,  note 

Inapplicable  or  invalid  as  to  messages  never  transmitted. 

Francis  V.  W.  U.  Tel.  Co.  (Minn.) 739 
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Will  not  relieve  company  from  limbility  for  delay*  after  re-   ' 
oeipt  of  message  at  terminal  office. 

Western  Union  Tel.  Ck>.  v.  Burrow  (Tex.) 855,  note. 

Stipulation  unreasonable,  against  public  policy  and  void, 
80  far  as  it  purports  to  absolve  company  from  liability  for 
failure  to  exercise  **  great  care  and  diligence." 

Western  Union  Tel.  Co.  v.  Cook  (U.  S.) 7V9 

Question  as  to  validity  of  stipulation  is  one  as  to  which 
Federal  courts  not  bound  by  decisions  of  State  courts. 

Western  Union  TeL  Co.  ▼.  Cook(U.  S.) 798 

Umitiii^time  to  present  claims  for  damai^s  or  penalty  on 
nceonnt  of  delay,  A;c.»  in  transmission  of  teleg^rams. 

Stipulation  reasonable,  and  failiure  to  observe  it  not  excused 

because  amount  of  damages  not  ascertained  within  time 

limited. 

Manier  ▼.  W.  U.  Tel.  Co.  (Tenn.) TH 

Addressee  bound  by  stipulation. 

Findlay  v.  W.  U.  Tel.  Co.  (U.  S.) 856,  note. 

Stipulation  held  invalid. 

Western  Union  Tel.  Co.  Co.  v.  Kemp  (Neb.) 751 

Held  inapplicable  or  void,  as  to  messages  never  transmitted. 

Francis  v.  W.  U.  Tel.  Co.  (iMiun.) 7W 

While  ordinarily  reasonable,  not  so  in  case  where  offices 
15,000  miles  apart,  and  no  answer  would  be  ex|>ected  save 
by  mail,  which  would  not  arrive  until  after  expiration  of 
time  limited. 

Conrad  v.  W.  U.  Tel.  Co.  (Pa.) 779 

Notice  of  claim  may  be  given  to  agent  of  foreign  telegraph 
company  at  terminal  office. 

Western  Union.Tel.  Co.  v.  May  (Tex.) 858,  note. 

Notice  of  claim  not  sufTlciently  served  by  delivery  to  mes- 
senger to  be  delivered  to  local  agent. 

Western  Union  Tel.  Co.  v.  Terrell  (Tex.) 856,  note- 
Stipulation  not  sufficiently  complied  with  by  commence- 
ment of  action  within  time  limited. 

Western  Union  Tel.  Co.  v.  Ferguson  (Tex.) 854,  note. 

Contra. 

Western  Union  Tel.  Co.  v.  Finer  (Tex.) 854,  note. 

Master  and  servant.    (See  "  Admission^  <fcc.,  of  Agents,'') 
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Hental  diatresst  as  an  element  of  damasee  in  telef^apli 

(See,  also,  **  Damages,*"    See  Notes,  p.  787.) 
Mental  distress  alone  held  to  warrant  recovery,  at  suit  of 
addressee. 

Mentzer  v.  W  U.  Tel.  Co.  (Iowa.) 709 

Sherrill  ▼.  W.  U.  Tel.  Co.  (N.  C.) 754 

Texas  Tel.  &  Teleph.  Co.  v.  Seiders  (Tex  ) 854,  note. 

Western  Union  Tel.  CJo.  v.  De  Jaries  (Tex.) 853.  note, 

Western  Union  Tel.  Co.  ▼.  Hill  (Tex.) 851,  note. 

Western  Union  Tel.  Co.  v.  Houghton  (Tex.) 851,  note. 

Western  Union  Tel.  Co.  v.  May  (Tex.) 853,  note. 

Western  Union  Tel.  Co.  t.  Moore  (Ind  ) 700,  note. 

Western  Union  Tel.  Ca>.  v.  Finer  (Tex) 854,  nete. 

Western  Union  Tel.  Co.  v.  O'Keefe  (Tex.) 854,  note. 

Western  Union  TeL  Co.  v.  Strathmeier  (Ind.) 850,  note. 

Contra, 

Butner  ▼.  W.  U.  Tel.  Co.  (Ok.) 788 

Franoisv.  W.  U.  Tel.  Co.  (Minn.). 789 

Will  not  warrant  recovery  unless  company  had  notice  that 
failure  to  deliver  might  have  such  effect.    Notice  of  death 
if  brother-in-law  of  addressee  does  not  give  such  notice. 

Western  Union  Tel.  Co.  v.  McMillan  (Tex.) 855,  note. 

JViU  not  warrant  recovery,  where  message  announced 
illness,  and  it  appeared  that  even  if  message  had  been 
promptly  delivered,  addressee  could  not  have  attended 
funeral. 

Western  Union  TeL  Co.  v.  Linn  (Tex.). 851,  note. 

Western  Union  Tel.  Co.  v.  Motley  (Tex.) 853,  note. 

Western  Union  Tel.  Co.  v.  Stone  (Tex.) 853,  note. 

Husband  may  recover  for,  due  to  wife's  being  deprived  of 
medical  attendance. 

Western  Union  Tel.  Co.  v.  Eendzora  (Tex.) 851,  note. 

Father  may  recover  for.  due  to  delay  of  telegram  inquiring 
for  lost  son. 

Western  Union  Tel.  Co.  v.  Womack  (Tex.) 855,  note. 

Will  not  warrant  recovery  by  either  sender  or  addressee,  for 
delay  in  delivery  of  money  sent  by  telegraph. 

Ricketts  v.  W.  U.  Tel.  Co.  (Tex.) 855,  note. 

N"  eed  not  be  proven  by  positive  testimony;  may  be  inferred. 

Western  Union  Tel.  (k>.  v.  Porter  (Tex.) 851,  note. 
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Statute  requiring  screens  on  street  cars  to  protect  motor- 
men  held  constitutional. 

State  V.  Hoskins  (Minn.) 614 

Under  telegtaph  statute,  addressee  of  telegram  cannot 
recover  for  mental  distress  alone. 

Francis  v.  W.  U.  TeL  Ck).  (Blinn.) 789 

Hunlelpal  control  of  electrical  applUutees  in  hi^^hwajTs; 
and  license  fee.    (See  Note,  p.  65.) 

Under  power  to  regulate  streets,  and  under  general  police 
power  mimicipal  authories  may  prohibit  laying  of  electrio 
light  wires  under  streets  or  regulate  manner  in  which 
they  may  be  laid. 

State,  ex   rel.,    Laclede   Gas.   Light  Co.  v.  Murphy 
(Mo.) 71 

Electric  street  railway  company  having  expended  money  in 
construction  of  line  in  street,  with  permission  of  municipal 
authorities,  although  such  permission  not  authorized  by 
charter,  but  subsequently  validated  by  statute  and  con- 
firmed by  ordinance —  authorities  cannot  deny  right  of 
company  to  complete  work  already  begun. 

Denver  Tramway  Co.  v.  Londoner  CCol.) 8 

Authorities    restrained    by    temporary    injunction    from 
removing  poles  and  wires  erected  by  electric  street  rail 
way  company  under  supposed  valid  contract  with  munici- 
pality. 

Newark  Pass.  Ry.  (}o.  v.  East  Orange  (N.  J.) 17 

Authorities  have  right  to  cut  wires  of  two  companies,  em- 
powered by  charter  to  furnish  electric  light,  heat  and 
power  within  separate  territories,  to  prevent  one  furnish- 
ing electricity  to  the  other. 

(Chicago  V.  Mut.  Elec.  Lt.  &  Power  CJo.    (Dl,) 29 

Consent  of  local  authorities  to  construction  of  electric 
street  railway,  when  required  by  statute,  must  be  given 
by  the  board,  acting  as  such,  and  in  case  of  a  township, 
such  action  should  appear  in  the  township  records. 

Pennsylvania  Ry.  Co.  v,  Montgomery,  &c.,  Ry.  Cow 
(Pa.) 160 

Where  Constitution  prescribes  municipal  consent  as  condi- 
dition  precedent  to  construction  of  street  railway,  right 
of  way  on  turnpike  road  cannot  be  condenmed  without 
such  consent  first  obtained. 

Harrisburgh,  &c  ,  Elec.  Ry.  Co.  v.  Harrisburgh,  Ac., 
Turnpike  Co.  (Pa. ) I 
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When  statute  forbids  laying  of  any  railway  tracks  in  any 
street  without  municipal  consent  first  obtained,  municipal 
board  must  know  what  particular  tracks  are  to  be  laid 
before  it  gives  consent. 

State,  Kennelly,  Pros.  ▼.  Jersey  City  (N.  J.) 146 

Court  will  not  usually  interfere  after  municipal  authorities 
have  authorized  erection  of  telephone  poles  in  streets,  but 
will,  on  proper  occasion,  for  protection  of  private  right. 

Buss  V.  Pa.  Teleph.  Co.  (Pa.).  * 109 

Municipal  corporation  may  impose  reasonable  license  fee 
based  upon  number  of  poles,  for  use  of  streets. 

Post.  Tel.  Cable  Co.  v.  Baltimore  (Md.) 87 

Together  with  tax  for  general  revenue  purposes. 

Harrisburgh  v.  Penna.  Teleph.  Co.  (Pa.) 0S 

Cannot  impose  rental  upon  telegraph  companies  permitteu 
by  statute  to  occupy  streets  free  of  charge. 

Hodge  V.  W.  U.  Tel.  Co.  (Miss.) 06 

Having  granted  use  of  streets  to  telegraph  company  with 
condition  to  be  performed  by  grantee  beneficial  to 
grantor,  and  condition  having  been  accepted  by 
grantee  and  acted  upon  by  both  parties,  rental  for 
use  of  streets  cannot  afterwards  be  exacted* 

St.  Louis  v.  W.  U.  Tel.  Co.  (U.  S.) 43 

Munielpal  corporations.    (See,  also.  **  Municipal  Control*^ 

Not  liable  to  lineman  employed  upon  its  fire  alarm  system 
for  injuries  due  to  breaking  of  pole  caused  by  its  own 
negligence. 

Pettengell  v.  Chelsea  (Mass.) 8S8 

Unsatisfied  and  uncollectible  judgment  against  electric 
street  railway  company  in  action  for  injuries  caused  by 
trolley  posts  obstructing  high  way,  no  bar  to  action  against 
city  based  on  same  injury 

Cleveland  v.  Bangor  (Mc.) 8I6 

Kebrask*  telegrmph,  statute. 

Provision  prohibiting  limitinp^  liability  by  stinulation,  equit- 
able and  obligatory. 

Western  Union  Tel.  Co.  t.  Kemp  (Neb.) 751 

V^gVgeftee,       (See    *'Dnt'j"    &o.,    seven    titles;    '* Limiting 
Liability.'') 

New  York  subway  acts.    (See  **  Underground  Wires.^) 
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foto«»  sabjecto  dUtenammd  Ib. 

Abutting  owners,  rights  of 110, 181,  905 

Cutting  trees 208 

Duty  of  electric  street  railway  companies  to  pas- 
sengers.    427 

Duty  of  electric  street  railway  companies  to  travelers.  607 

EHectrical  apparatus  as  property 680 

Electric  lighting  by  municipalities 685 

Electric  lighting,  historical  sketch  of 83 

Electric  street  railway  crossing  steam  railway ^1 

Injuries  by  electric  shock 635 

Injuries  from  electrical  appliances. "657 

Injuries  to  employes 873 

Interference. 964 

Mental  distress 787 

Municipal  control  of  user  of  streets 65 

Statutory  protection  to  motormen 696 

Taxation  of  telegraph  companies 662,  679 

Telegraph  cases  not  reported  in  full 848 

Underground  wires 84 

Bee  '*  General  Note. 

nlMUieo* 

Construction  of  electric  street  railway  upon  borough  street 
without  consent  of  local  authorities  is. 

Thomas  v.  Inter-County  Street  Ry.  Co.  (Pa.). 175 

CX)nstruction  of  electric  railway  in  highway  without  com* 
plying  with  statutory  requisite  that  consent  in  writing  oi 
specified  number  of  abutting  property  owners  be  obtained, 
is  public  nuisance  rather  than  private,  and  single  abut- 
ting owner  cannot  have  injunction. 

Borden  v.   Atlantic  Highlands,  &c.,   Elec.   Ry.  Co 
(N.J.) 179 

Bee  hours  of  telegraph  company. 

Company  not  liable  for  failure  to  deliver  after  hours  though 
fiender  not  notified. 

Western  Union  Tel.  Co.  v.  May  (Tex.) 858,  note. 

Company  not  bound  to  acquaint  sender  with  office  hours  at 
terminal  ofTice. 

Western   Union   Tel.  Xk>,    v.    Georgia   Ck>tton   Co. 

(Ga.) 849,  note. 

Company  not  allowed  to  prove  office  hours  at  terminal  of- 
fice, it  appearing  that  operator  at  sending  office  informed 
sender  it  would  be  delivered  that  night. 

Western  Union  Tel.  Co.  v.  HUl  (Tex.) 881,  r* 
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Company  not  bound  by  custom  of  operator  to  keep  office 
open  after  regular  office  hours. 

Western   Union   Tel.  Ck).  v,    Georgia    Cotton    Co, 
(Ga.) 8^,  note. 

Regulation  fixing  reasonable  hours  for  transaction  of  busi- 
ness on  Sunday  held  valid. 
'       Western  Union  TeL  Co.  t.  McCoy  (Tex.) 856,  note. 

OUo. 

Statute  requiring  screens  on  street  cars  to  protect  motov* 
men  held  constitutional. 

State  V.  Nelson  (Ohio) Cl» 

Oklahoma  telei^rapli  statato. 

Not  obnoxious  to  interstate  commerce  prorisions  of  Federal 

Constitution. 
Penalty  attaches  only  to  failure  to  receive  or  transmit,  not 

to  failure  to  deliver. 

Butner  V.  W.  U.  Tel.  Co.  (Ok.) 758 

Pleadlngr* 

Complaint  and  answer  considered,  in  action  based  on  death 
of  employe  by  burning  of  building  due  te  defective  in- 
eolation. 

Pzepka  V.  American  Glucose  Co.  (N.  T.) 886 

Error  to  strike  from  ai^swer  allegation  that  message  pre- 
sented in  cipher  and  agent  not  informed  of  contents  or 
of  probable  consequences  of  defaulter  delay. i 

Hill  V.  W.  U.  Tel.  Co.  (S.  C.) 775 

.  Poles  and  wires  as  property.    (See  **  Electrical  Appliances.**) 

Post-roads  act  of  Congress. 

Does  not  entitle  telegraph  company  to  use  streets  of  muni 
cipal  corporation  without  compensation. 

Postal  Tel.  Cable  Co.  v.  Baltimore  (Md.) 17 

Does  not  authorize  injury  to  property  or  appropriation  of 
property  rights  of  abutting  owner  in  highway,  without 
compensation. 

Dailey  v.  State  (Ohio) 188 

Telegraph  company  having  accepted  provisions  of,  entitled 
to  maintain  line  along  railroad  right  of  way. 

Mercantile  Trust  Co.  v.  A.  &.  P.  R.  Ck>.  (U.  S.) 219 

Municipal  ordinance  taxing  telegraph  company  only  on 
business  done  wholly  within  city  or  not  on  Federal  Gov- 
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eminent  bnsinesB  doep  not  infringe  rights  secoTed  bj  ao- 
oeptanoe  of. 

Po6tal  TeL  Gable  Co.  t.  Charlest<»i  (U.  a) 

Privilege  tax  bj  State  upon  telegraph  company,  in  place  of 
all  other  taxes  and  based  on  number  of  miles  of  wire  in 
State,  not  repugnant  to. 

Postal  TeL  Cable  Ca  Y.  Adams  (U.  S.) 03ft 

Pkrepayment  of  charges  for  transmlssioB  e'*  t^egrmmm* 

Prepayment  of  increased  charge  for  delivery  beyond  frco^ 
delivery  limit  held  unnecessary. 

Western  Unicn  Tel.  Co.  v.  Moore  (Ind.) 70ft 

If  withdrawn,  tender  counts  for  nothing. 

Western  Union  TeL  Co.  v.  Power  (Ga.) 84S,  note. 

Prodaetion  of  telegrams  aji  eridoBce. 

Telegram  not  privileged  communication  in  hands  of  com- 
pany; production  may  be  compelled  by  United  States 
grand  jury. 

In  re  Storrer  (U.  S.) 857,  note^ 

BeeeiTer  or  addressee  of  telefl^ams.    (Sea,  also,  "  Mental 
Distress."^ 

^und  by  stipulation  in  blank,  limiting  time  in  which  to 
present  claims  for  damages. 

Findlay  V.  W.  U.  Tel.  Co.  (U.S.) 856,  note. 

Cannot  recover  unless  message  sent  for  his  benefit,  or 
sender  his  agent ;  of  which  company  had  actual  or  con* 
structive  notice. 

Butner  v.W.  U.  TeL  Co.  (Ok.) 75ft 

Repetition  of  teleirram.    (See  *'  Limiting  lAability,*^ 

Boles  and  rei^alations.    (See  *'  Limiting  Liability,*^ 

Statutes  and  ordinances  construed* 

Under  statute  which  forbids  construction  of  street  railway 
without  consent  of  municipal  authorities,  and  requires 
that  road  bt»  continuous,  company  has  no  right  to  com- 
mence construction  of  -road  when  refused  passage 
through  any  municipality  on  its  route. 

Pennsylvania  Ry.  Co.  v.  Montgomery,  &o.,  Ry.  Co. 
(Pa.) 10ft 

Word  **  may  "  imposes  duty,  whenever  employed  in  statute 
to  delegate  power,  exercise  of  which  is  important  for  pro- 
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tection  of  public  or  private  interests.  Rul^  applied  to 
statute  authorizing  municipal  consent  to  use  of  streets 
for  electric  railway. 

State,  Kennelly,  Pros.,  v.  Jersey  City  (N.  J.) 143 

Ordinance  providing  that  cars  on  surface  railroad  "  shall 
be  drawn  by  horses  or  mules  only,  at  a  speed  not  exceed- 
ing seven  miles  an  hour  "  not  repealed  as  to  rat«  of  speed, 
by  another  ordinance  permitting  construction  and  main- 
tenance of  overhead  trolley  system. 

Martineau  v.  Rochester  Ry.  Ck>.  (N.  Y.). 69t 

Special  statute  autnonzing  electric  street  railway  company 
to  cross  steam  railway  at  given  point,  not  affected  by 
later  general  statute  making  approval  of  railway  com- 
missioners condition  precedent  to  grade  crossings  of  steam 
by  street  railway. 

New  York,  New  Haven  &  Hartford  R.  Oo.  v.  Bridge- 
port Traction  CJo.  (Conn.) 21^ 

Statute  enacted  before  days  of  electric  lighting,  authori- 
sing gas  company  to  maintain  pipes  in  streets,  does  not 
authorize  maintenance  of  electric  light  wires  under 
streets. 

State,  ex  rel.  Laclede  Gas  Light  Co.  v.  Murphy  (Mo),.  71 

Kansas  statute  of  1889,  with  reference  to  lighting  of 
streets  in  cities  of  second  class,  construed. 

State,  ex  rel.  Means  v.  Hiawatlia  (Kan.) 636,  note. 

Massachusetts  statute  of  1801,  requiring  cities  desiring  to 
engage  in  electric  lighting  to  buy  plant  of  private  com- 
pany, construed  and  applied. 

Hudson  Elec.  Lt.  Ck>.  v.  Boston  (Mass.) 635,  note. 

Statutes  set  forth  in  fall  or  in  part  or  cited* 

United  States, 

Atlantic  &  Pacific  Railroad  Company  Act 214.  225 

Post-roads   Act   of    July,    1866;    U.    S.  R.  S.  Title 

65 38.  57,  196,  215,  638,  &c.,  672 

R.  S.  section  721 804 

Califoimia, 

Common  Carrier's  Act,  Code,  sec.  2168 803 

-Telegraph  Act,  Code,  sec.  2162 803 

Colorado. 

Denver  CJharter 11 

Connectictit, 

Street  Railway  Acts 219.  Sco. 
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Chai-ters  of  certain  electric  light  companies 80 

Indiana. 

Street  Railway  Acts,  2  Bums  R.  S.  189i,  sees.  6460- 

6465;  R.  S.  1881,  sees.  4143-4155 287 

Taxation  of   Telegraph  Companies  Act,  R.  S.  1894, 

sec.  8478,  et  seq 647,  &c. 

Telegraph  Act,  R.  8.  1894,  sees.  5513-14 703 

Underground  Wires  Act  R.  S.  sec.  8IOO0 85,  note* 

Kansas, 

Street  Lighting  Act,  Gen.  Stat.  1839,  ch.  10,  sec.  60.  686,  note. 
Underground  Wires  Act,  Gen.  Stat,  paragraph  555, 
sec.  11 85,  note. 

Maine, 

Street  Railways  Act,  Laws  1885,  ch.  878 r^.         852 

Massachusetts, 

Acts  to  guard  against  i  a  juries  by  electrical  apparatus, 

Pub.  Sts.,  ch.  109.  sec.  12;  Statutes  1883,  ch.  221; 

St.  1890,  ch.  404,  sec.  1 811,  818 

Protection  of  Employes  Act,  Laws  1887,  ch.  270 808 

Insulation  of  Wires  Act,  Laws  1895,  ch.  228 374,  note. 

Michigan, 

Crossing  of  Steam  and  Street  Railroads  Act,  Acta 

1893,  No.  171 262,  notd. 

Telegraph  Lines  in  Highways  Act,  2  How.  St.  ohs. 

100,  101 88 

Underground    Wires   Act,    How.  .Ann.  Stat.  Supp. 

3718d,  sec.  4 85,  note. 

Minnesota, 

Act  for  protection  of  motorman 614,  note. 

Telegraph  lines  in  Highways  Act,  Gen.  Stat.  1894, 
seo.2<J4l Ill,  119,  note. 

Mississippi, 

Act  for  taxing  telegraph  companies.  Code  1880,  ch.  10, 

sec.  585;  Session  Laws  1888,  8 687 

Underground  Wires  Act,  Ann.  Code,  sec.  2933 86,  note, 

Missouri. 

Charter  of  Laclede  Gas  Light  Company..  , 73 

Undergiound  Wires  Act,  R.  S.  1889,  sec.  2721 ...  79,  86,  note. 

Nebraska, 

Act  to    prevent  discrimination  by    telegraph  com- 
panies, Compiled  Statutes,  ch.  89a,  sec.  8 681 

Telegraph  Act,  Compiled  Statutes,  ch.  89a.,  sec.  12  . . .         763 
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New  Hampshire, 

Underground  Wiro*  Act,  Pub.  Sts.  ch.  81 86,  note. 

New  Jei^eey, 

Charter  of  Essex  Passenger  Railway  Companv 231 

Crossing  of  Steam  and  Street  Railways  Act,  Laws 

1895,  ch.  241 8(B,  note. 

Electric  Wires  in  Streets  Act,  P.  L.  1803,  p.  241 150 

Mechanics*  Lien  Law,  Revision,  p.  669 628 

Red  Bank  &  Edentown  Turnpike  Acts 180 

Street  Railway  Acts 180 

Underground  Wires  Acts,  Rev.  Supp.  1023,  sec.  1 . . .  86,  note. 

New  York, 

Railway  law 261,  note. 

Subways  Act,  Laws  1887,  ch.  716 67 

Telegraph  lines  in  Highways  Act,  Laws  1848,  ch.  865; 

Laws  1858,  ch.  471 23 

North  Carolina. 

Telegraph  commission  Act,  Laws  1801,  ch.  320 689 

Ohio. 

Act  for  protection  of  motormen 610 

Act  for  protection  of  trees,  &c.,  R.  S.  sec.  6880 188 

Underground  Wires  Acts,  Laws  1894,  p.  205 86,  note. 

Oklahoma. 

Telegraph  act 770 

Pennsylvania, 

Act  for  Taxation  of  Telephone  companies,  P.  L.  18S9, 

ch.  287 64 

Street  Railway  Acts 167 

South  Carolina, 

Act  for  Taxation  of  Telegraph  companies. to4 

Tennessee, 

Underground  Wires  Act,  Laws  1895,  ch.  208 87  note. 

Vermont, 

Telegraph  in  Highways  Act,  Act  1888.  No.  82 lOS 

Underground  Wires  Act,  The  Vermont  Statutes  1894, 
sec.  4226 87,  note. 

Virginia. 

Code,  sec.  1 292 797 

SiipulatioBs  in  telecrraph  blanks.    (See    "  Limiting    UabOr 
ity,''  ''Limiting  Time,") 
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Street  use.  (See  "Abutting  Oicners,''  ''Duty  to  Travelers,'* 
''  Dntij  to  Maintain  Safe  Appliances,"^  ''Eminent  Domain,'' 
"  Interference,"'  ''  Mnninpal  Control,''  &c.) 

Taxation  of  electrical  companies.    (See  Notes,  pp.  66'«\  ^72,) 
State  privilege  tux  on  telegraph  company  in  lieu  of  all  other 
taxes  and   based  on   number  of  miles  of  wire  in  State, 
constitutional. 

Postal  Tel.  Cable  Co.  v.  Adams  (U.  S.) 636 

Indiana  statute  prescribing  method  of  assessing  property 
of  telegraph  companies  for  local  taxation,  which  places 
value  at  sucli  proportion  of  entire  value  of  company's  pro- 
perty as  its  mileage  within  State  bears  to  entire  mileage, 
and  provides  for  deduction  in  case  extra  State  portion 
more  valuable  than  intra  State,  not  tax  on  interstate  com- 
merce or  unconstitutional. 

Western  Union  Tel.  Co.  v.  Taggart  (Ind.) 646 

Municipal  tax  on  telegraph  companies  limited  to  business 
done  wholly  within  city  and  including  no  business  done 
for  Federal  Government,  does  not  violate  interstate  com- 
merce provision  of  Federal  Constitution,  or  infringe 
riglits  secured  by  post  roads  act  of  Congress. 

Postal.  Tel.  Cable  Co.  v.  Charleston  (U.  S.) 663 

Tax  for  general  revenue  purposes  may  be  imposed  upon  tele- 
plione  company  by  municipal  wirporation  together  with 
license  fee  for  use  of  streets. 

Harrisburgh  v.  Penna.  Teleph.  Co.  (Pa.) 63 

Teleg^raph  and  teleflrraph  companies.  (See,  also,  ''Damages;" 
"Duty  to  Customers',"  "Limiting  Liability;"  "Limiting 
Time;'*  "Mental  Distress;"  " Receiver  or  Addressee;'*  and 
other  special  titles.) 

In  rural  highway,  appliances  constitute  new  servitude,  for 
which  abutting  owner  entitled  to  compensation. 

Eels  V.  Am.  Teleph.  &  Tel.  Co.  (N.  Y.) 92 

Contra. 

People  V.  Eaton  (Mich.) 87 

Injunction  at  suit  of  abutting  owner  to  prevent  replacing 
ix)les  and  stringing  additional  wires,  refused. 

Wirth  V.  Post.  Tel.  Cable  Co.  (Ohio) 184,  note. 

fVbutting  owner  enjoined  from  interfering  with  poles  and 
wires  placed  as  designated  by  him. 

Western  Union  Tel.  Co.  v.  Bullard  (Vt.) 103 

VOL.    V — 57. 
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Abutting  owner  not  estopped  from  objecting  to  cutting 
trees  for  telegraph  wires,  by  failure  to  enjoin. 

DaUey  v.State  (Ohio) 186 

Statutes  and  ordinances  for  taxation  held  not  unconstitu- 
tional. 

People  V.  Eaton  (Mich.) 87 

Postal  Tel.  Cable  Co.  v.  Adams  (U.  8.) 636 

Postal  Tel.  Cable  Co.  v.  Charleston  (U.  S.) 663 

Western  Union  Tel.  Co.  v.  Taggart  (Ind.) 646 

Company  subject  to  reasonaUe  mimicipal  license  fee, 
based  upon  number  of  poles,  for  use  of  streets. 

Postal  Tel.  Cable  Co.  v.  Baltimore  (Md.) 37 

But  not,  if  permitted  by  statute  to  occupy  streets  i%ithout 
charge. 

Hodge  V.  W.  U.  Tel.  Co.  (Miss.) 56 

Or  if  occupying  under  grant  with  condition  beneficial  to 
grantor,  which  has  been  accepted  and  acted  upon. 

St.  Louis  V.  W.  U.  Tel.  Co.  (U.  S.) 48 

Questions  in  actions  for  negligence  in  maintaining  appli- 
ances. 

Quill  V.  Empire  State  Teleph.  Co.  (N.  Y.) 357.  note. 

Western  Union  Tel.  Co.  v.  Thorn  (U.  S.) 285 

Discriminating  contracts  with  railroad  companies  held 
illegal. 

Leavell  v.  W.  U.  Tel.  Co.  (N.  C.) 689 

Mercantile  Trust  Co.  v.  A.  &.  P.  R.  Co.  (U.  S.) 207 

Difference  in  rates  held  not  illegal. 

Western  Union  Tel.  Co.  v.  Call  Pub.  Co.  (Neb.) 673 

Compliance  with  North  Carolina  statute,  authorizing  board 
of  railroad  commissioners  to  fix  rates,  cannot  be  avoided 
by  company  having  continuous  telegraph  line  within 
State,  by  sending  message  partly  over  line  of  another 
company. 

Leavell  v.  W.  U.  Tel.  Co.  (N.  C.) 68» 

Telephone  and  telephone  companies. 

Appliances  constitute  new  servitude  in  rural  highway  for 
which  abutting  owner  entitled  to  compensation. 

Eels  V.  Am.  Teleph.  &  Tel.  Co.  (N.  Y.) 92 

Contra. 

Cater  v.  Northwestern  Teleph.  Exch.  Co.  (Minn.) Ill 
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Company  enjoined  from  planting  poles  to  interfere  with 
right  of  light  and  accei«^ 

Ru-s  V.  Pa.  Teleph.  Co.  (Pa.) 109 

In  action  for  damages  for  cutting  ornamental  trees. 
evidence  held  sufficient  to  support  finding  of  gross 
negligence. 

Poston  V.  Cumberland  Teleph.  &  Tel.  Co.  (Tenn.).. . .  203 

Company  liaving  earlier  franchise  in  street,  entitled  to 
injunction  restraining  electric  light  company  from  inter- 
ference. 

Parirt  Elec.  Lt..  &c..  Co.   v.  S.  W.  T»^l.  &  Teleph.  Co. 
(Tex.) M2 

Company  may  be  subjected  at  same  time  by  municipal  cor- 
poration to  license  fee  for  ase  of  streets  and  tax  for 
general  revenue  purposes. 

Harrisburgh  v.  Penna.  Teleph  Co.  (Pa.) C8 

Company  held  liable  for  setting  fire  to  bam  by  lightning 
conducted  over  unused  wire. 

Jackson  v.  Wisconsin  Teleph.  Co.  (Wis.) 335 

Question  of  practice  in  action  for  injuries  caused  by 
entanglement  in  telephone  wire. 

Southern  Bell  Teleph.  Co.  v.  Lynch  (Ga.) a*)7.  note- 

Company  held  liable  jointly  with  railroad  company  for 
injuries  caused  by  low  wire  over  track. 

Dillingham  v.  Crank  (Tex.) 842 

Trespass. 

Trimming  trees  overhanging  street  to  extent  reasonably 
necessary  for  passage  of  wires,  by  company  authorized  by 
city  to  construct  trolley  road,  is  not. 

Dodd  V.  Consolidated  Traction  Co.  (N.  J.) 201 

In  action  against  electric  company  for  trespass  in  cutting 
limbs  from  shade  trees  in  street,  title  to  center  of  which 
was  in  abutting  owner,  plaintiff,  charge  to  jury  tliat 
defendant  under  its  grant  from  city  of  privilege  of  erect- 
ing poles  and  stringing  wires  along  streets,  had  right  to 
trim  tre4^8  for  convenience  of  its  wires,  but  was  bound  to 
use  ordinary  care,  held  sufficiently  favorable  to  defendant. 

Gorman  v.  Elastchester  Elec.  Co.  (N.  Y.) 199 

Employes  of  telegraph  company  held  properly  convicted  of 
malicious  mischief  for  cutting  shade  trees  along  highway, 
under  statute  forbidding  injury  to  trees  and  making  it  a 
misdemeanor. 

Dailey  v.  State  (Ohio.) 186 
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In  action  for  damages  for  cutting  and  disfiguring  shade 
trees,  held  sufficient  evidence  of  gross  negligence  to 
warrant  submission  to  jury  of  question  of  punitive 
damages. 

Poston  V.  Cumberland  Teleph.  &  Tel.  Co.  (Tenn.) 203 

Underfl^ronnd  wires.    (See  Note,  p.  84.) 

Under  New  York  Subways  Act,  held  tliat  plaintiff  had 
acquired,  neither  by  statute  nor  by  contract,  exclusive 
right  to  maintain  electrical  subways  in  streets  of  New 
York  City. 

Empire  City  Subway  Co.  Ltd.  V.  Broadway,  &c.,  R. 
Co.  et  al.  (N.  Y.) €« 

Corporation  created  before  use  of  electric  light  cannot, 
because  empowered  to  place  gas  pipes  imder  streets,  there- 
fore maintain  electric  light  wires  under  streets. 

State,  ex  rel.,  Laclede  Gras  Light  Co.  v.  Murphy  (Mo.).  71 

Fire  alarm  service  wires,  of  which  only  two  are  required  in 
handsome  residenc-e  street,  should  be  placed  underground 
instead  of  upon  poles. 

Prentiss  v.  Cleveland  Teleph.  Co.  (Ohio) 125 

Virflflnia  teleipraph  ■tatute. 

Not  repugnant  to  interstate  commerce  provision  of  Federal 
Constitution. 

Western  Union  Tel.  Co.  v.  Bright  (Va.) 797 
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